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In  the  Court  of  Appeals  of  the  District  of  Columbia. 


Xo.  2755. 

Jackson  H.  Ralston  et  al.,  Appellants, 

vs. 

Alice  Tyler  Easter. 


Supreme  Court  of  the  District  of  Columbia. 


In  Equity.  Xo.  7907. 

Susan  W.  Edwards  (Widow)  and  Alice  Tyler,  &c.,  Complainants, 

VS. 

Chapman  Maupin,  Defendant. 

United  States  of  America, 

District  of  Columbia,  ss: 

Be  it  .remembered,  That  in  tiio  Supreme  Court  of  the  District  of 
Columbia,  at  the  City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were  tiled  and  proceed- 
mgs  had,  m  the  above-entitled  cause,  to  wit: 

1  Decree  Substituting  ll'm.  11.  U.  Raleigh  &  Thos.  E 

Waggaman  Trustees. 

Filed  October  17,  1890. 

In  the  Supreme  Court  of  the  District  of  Columbia,  Holding  a 

Special  Term  in  Equity. 

Xo.  7907. 

Susan  \Y.  Edwards  et  al. 
vs. 

Chapman  Maupin. 

Upon  reading  the  stipulation  of  Alice  Tyler,  Susan  W.  Edwards, 
and  AY.  II.  II.  Raleigh,  dated  the  fourteenth  of  October,  1890,  and 
this  day  filed  in  the  above-entitled  cause;  and  upon  motion  of 
Walter  D.  Davidge.  solicitor  for  said  Edwards  and  Raleigh,  Irving 
Williamson  appearing  for  said  Alice  Tyler: 

1— 2755a 
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JACKSON  II.  RALSTON  ET  AL.  VS. 


It  is  this  17th  day  of  October,  A.  D.  1890,  adjudged,  ordered,  and 
decreed  that  the  fee-simple  estate  in  lands  located  in  the  City  of 
Washington,  in  the  District  of  Columbia,  devised  by  the  last  will  nnd 
testament  of  Mary  E.  Macpherson,  deceased,  to  Chapman  Maupin 
and  Robert  W.  Maupin  upon  certain  trusts  declared  in  said  will, 
be  and  the  same  is  hereby,  taken  out  of  James  E>.  Green,  and  vested 
in  William  II.  II.  Raleigh  and  Thomas  E.  Waggaman,  together  with 
all  the  rights,  powers,  duties,  and  obligations,  incident  thereto  under 
the  said  last  will  and  testament. 

It  is  further  adjudged,  ordered,  and  decreed  that  all  the  trusts 
vested  bv  the  said  will  in  the  said  James  B.  Green,  be,  and  they  are 
hcrehv. 'abrogated  and  replaced  as  to  him  and  conferred  upon  the 
said  William  II.  II.  Raleigh  and  Thomas  E.  Waggaman,  subject 
to  the  terms  of  the  said  last  will  and  testament,  and  that  the  retiring 
trustee  nav  over  and  deliver  to  his  successors  hereby  appointed  all 
'  money,  books,  papers,  or  other  property  belonging  or  relat- 

9  ing  to  the  said  trust  estate. 

And  it  is  further  adjudged,  ordered,  and  decreed  that  the 

«aid  William  II.  II.  Raleigh  and  Thomas  E.  Waggaman.  trustees 
as  herein  provided,  shall  each  file  with  this  Court  before  entering 
imon  his  trusteeship  a  bond  in  the  sum  of  ten  thousand  dollars,  with 
"Kv or  «.reti  Jto  be  approved  by  this  Court,  for  the  per¬ 

formance  of  his  dutv  in  connection  with  the  said  trusteeship,  and 
that  he  shall  at  all  times  he  subject  to  the  control  of  tins  Court,  in 
matters  touching  the  trust,  hut  each  trustee  shall  he  responsible 

oulv  for  his  own  default.  _  .  •  •] 

\nd  it  is  further  adjudged,  ordered,  and  decreed  that  the  said 

James  B.  Green  pay  all  costs  of  the  proceeding-  m  this  cause  which 
were  instituted  for  obtaining,  and  have  resulted  in  the  setting  an  e 
the  «ale  made  bv  him  to  Alexander  M.  Kenaday,  and  the  removal  of 
him  the  said  James  B.  Green,  from  the  trusteeship. 

\nd  thi<  cause  is  hereby  referred  to  the  auditor  of  this  Couit  to 
state  all  necessary  accounts  showing  what  and  all  property  and  money 
should  be  turned  over,  paid  and  passed  bv  the  said  Janies  1>.  Gieen 
to  the  trustees  WTlliam  H.  II.  Raleigh  and  d  ho  mas  E.  Waggaman, 
and  the  beneficiaries  under  the  trusts  oi  .ml 

I  consent  to  the  entry  of  the  above  decree. 

ALICE  TYLER. 

3  Petition  of  Sosan  IF.  Edwards. 

Eiled  March  7,  1809. 

*  *  *  * 

*  *  *  *  * 

To  the  Honorable  Judges  of  said  Court. 

The  petition  of  Susan  W.  Edwards  respectfully  shows  unto  the 

Court:  petitioner,  who  intends  from  this  date  to  make  her 

residence  in  the  District  of  Columbia,  is  a  daughter  of  the  ph.inti  T, 


ALICE  TYLER  EASTER. 
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ralnft'u  deceased,  and  is  a  cestui  qm  trust  under  the  Last 
ill  of  Mary  E.  Macpherson,  deceased,  and  is  therefore  entitled  to 
and  receives,  one  half  of  the  benefits  and  profits  of  the  trust  fund 
9  T, le.  Junsdiction  of  this  Court  in  the  above  entitled  cause. 
i.  I  hat  under  a  former  order  of  this  Honorable  Court  passed  in 
said  cause,  Thomas  E.  Waggaman  and  William  II.  H.  Raleigh  were 
appointed  substituted  trustees  of  said  estate,  the  said  Thomas  E  Wag- 
gaman  representing  the  interests  of  Alice  Tyler,  the  other  benefi- 
tioner  an  ^  16  Sal<^  dliani  II.  II.  Raleigh  representing  your  petL 

tin?'  n’W  ron’.I)etitioner  defirous  of  the  removal  of  the  said  Wil- 

nor  on  <  r,TaeiC,1  as  s,K'.h  tnif'ee  nnd  substitution  of  some  other 
person  to  act  in  such  capacity,  and  assigns  the  following  reasons  for 
said  removal,  to  wit: 

a.  Because  the  said  William  IT.  TT.  Raleigh  has  become  hostile 

to  >oi"  petitioner  and  has  expressed  his  intention  of  relinquishing 
said  trust.  1  n 

J.  Because  the  said  TVilham  TT.  TT.  Raleigh  is  a  non-resident  of 
the  District  of  Columbia  and  is  therefore  disqualified. 

c.  Because  the  said  William  TT.  TT.  Raleigh  takes  no  active  part 
in  the  management  of  the  estate,  and  the  entire  custodv 
4  management  and  control  of  the  whole  estate,  including  the 
interests  of  your  petitioner,  are.  and  have  been  for  and  during 
the  entire  term  of  office  of  the  said  William  Tl.  TT.  Raleigh  a=  =uch 
trustee,  cared  for  exclusively  by  Thomas  E.  Wnggaman.  co-trustee 

„4;.Be™V*eTTon^  of  tl,e  ^reties  on  the  bond  of  the  said 

M  Ilham  TT.  TT.  Raleigh.  Trustee,  being  deceased,  vour  petitioner  is 
without  adequate  protection. 

,,  your  petitioner  pravs  the  Court  for  an  order  relieving 

the  said  M  ilham  TT.  TT.  Ealemh  from  further  duties  as  «uch  Trustee 
and  for  tlie  appointment  of  another  suitable  person  to  act  in  vaid 
capacity;  and  for  such  other  relief  as  may  he  required. 

And  as  in  duty  &c. 

SUSAN  W  .  EDT\TAEDS.  Petitioner 

G.  W.  S.  MUSGRAVE, 

Solicitor  for  Petitioner. 


State  of  Maryland, 

City  of  Baltimore,  To  wit: 

Susan  A\ .  Edwards  being  duly  sworn  according  to  law  makes  oath 

that  the  matters  and  facts  set  forth  in  the  foregoing  petition  are  cor 
rect  and  true. 

ioonVen  under  ]inn(^  and  notarial  seal  this  4th  day  of  March 

To99. 

fSEAL-]  SOL.  H.  EMANUEL. 

Notary  Public. 


JACKSON  II.  RALSTON  ET  AL.  VS. 


Answer  of  IF.  //.  11.  Ilaleigh  to  Petition  of  Susan  IF.  Edwards. 

Filed  March  21,  1899. 


The  Answer  of  William  II.  11.  Raleigh  to  the  Petition  of  Susan  W. 

Edwards  Filed  Herein. 

To  the  honorable  justice  of  the  Supreme  Court  holding  a  special 
term  for  the  transaction  of  Equity  Court  business: 

5  1.  The  defendant  answering  the  first  paragraph  of  said 

petition  admits  all  of  the  allegations  therein  contained. 

')  The  defendant  answering  the  second  paragraph  of  said  peti¬ 
tion  admits  that  Thomas  E.  Waggaman  and  William  IE  II.  Raleigh, 
vour  defendant,  were  appointed  substituted  trustees  by  order  or  this 
court  but  avers  that  said  decree  shows  that  Thomas  E.  W  aggaman 
and  William  II.  II.  Raleigh  were  appointed  as  trustees  of  the  entire 
estate  and  for  the  interests  of  all  the  cestui  (pie  trusts  and  the  decree 
is  hereby  referred  to  as  the  best  evidence,  said  decree  being  given  on 
the  17th  dav  of  October,  1890,  and  signed  by  Justice  Bradley.  And 
defendant  further  avers  that  said  appointment  was  made  on  the 
petition  of  the  defendant,  Alice  Tyler  and  Susan  W  .  Edwards  join¬ 
ing  therein.  .  .  ,  , 

3.  Answering  paragraph  three  of  said  petition  your  defendant  de¬ 
nies  all  the  allegations  therein  contained  in  section  a  and  says  that 
he  entertains  no  feelings  of  hostility  to  the  petitioner  but  avers  that 
for  twenty  veal’s  he  has  provided  for  her  wants  b\  giving  to  her  a 
the  comforts  of  a  home  free  of  any  cost  to  her  whatsoever. 

Answering  section  l>  of  said  paragraph  three  your  defendant  a 
mits  that  he  is  a  non-resident  of  the  District  of  Columbia,  but  denies 

that  this  is  a  sullicient  cause  for  removal. 

Answering  section  c  of  said  paragraph  three  your  defendant  dtnies 

all  tl  le  allegations  therein  contained. 

Answering  section  <1  of  said  paragraph  three  \oui  defendant  ad 
mits  that  one  of  the  sureties  on  his  bond  is  now  dead,  but  avers  that 
George  J.  Johnson,  the  other  surety,  is  living  and  a  resident  of  the 
Distinct  of  Columbia  and  is  worth  many  times  the  amount  of  the 
bond:  and  defendant  further  says  that  he  has  always  been 
p  ready  and  willing  and  is  now  ready  and  willing  to  furnish 
additional  bond  whenever  required  by  the  court  to  do  so. 
Wherefore  vour  defendant  having  fully  answered  prays  the  hon¬ 
orable  court  that  he  may  be  hence  dismissed  with  his  reasonable 

costs  and  counsel  fees  herein  incurred.  ,TT_TT 

W.  H.  IT.  RALEIGH. 

T  William  II.  IT.  Raleigh,  being  first  duly  sworn  on  oath  depose 
and  say  that  I  have  read  over  the  answer  by  me  above  subscribed 
and  know  the  contents  thereof  and  that  the  matters  and  things 
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therein  stated  on  my  personal  knowledge  I  know  to  be  true  and 
those  stated  on  information  and  belief  I  believe  to  be  true. 

W.  H.  H.  RALEIGH. 

Subscribed  and  sworn  to  before  me  this  21st  day  of  .March  1899 
[seal.]  CHARLES  R.  YEATMAN,’ 

Notary  Public. 

Petition  of  Wm.  H.  II.  Raleigh,  Tr.,  for  Removal. 

Filed  March  21,  1899. 

******* 

lo  the  honorable  justice  of  the  Supreme  Court  holding  a  special 
teim  tor  the  transaction  of  Equity  Court  business: 

court  °i  M'oHow  °*  ^  Faleigh  respectfully  shows  to  the 

T1,1:";  !le  is  a,c,itize,"  ot'  the  Cnited  States  and  a  resident  of  the 
ut\  of  Baltimore,  Maryland,  and  tiles  this  petition  as  trustee. 

lhat  an  order  of  this  court  passed  on  the  17th  day  of 
October,  A.  I).  1890,  your  petitioner  was  appointed  together  with 
t  nomas  L.  Waggaman,  substituted  trustee  to  carry  out  the  trusts 
contained  in  the  will  of  Mary  E.  Macl’herson  and  duly  qualified  as 

-  A  That  your  petitioner  has  devoted  much  time  and  ex- 

pended  considerable  sums  of  his  money  in  caring  for  said 
trust  hoi h  before  and  after  said  suit  and  in  carrying  the  will  into 
eftecl,  and  that  by  reason  of  the  filing  of  a  petition  for  his  removal 
by  one  of  the  cestui  .pie  trusts,  Susan  W.  Edwards,  he  feels  that  it  is 
a  duty  he  owes  himself  to  retire  from  the  trusteeship 

W  herefore  the  premises  considered  he  prays  this  honorable  court 
to  pass  an  order  relieving  him  from  his  duties  as  trustee  and  ap¬ 
pointing  another  person  who  shall  be  selected  bv  the  court  to  act  as 
such  trustee.  " 

And  for  such  other  and  further  relief  as  to  the  court  mav  seem 
necessary.  1 

\  "  Pr?  r*i  ^  being  first  duly  sworn,  on  oath  depose 

and  say  that  I  have  read  over  the  petition  bv  me  above  subscribed 
and  know  the  content-  thereof,  that  the  matters  and  things  therein 
set  forth  of  my  own  personal  knowledge  are  true  and  those  set  forth 
on  information  and  belief  T  believe  to  be  true. 

W-  TT.  H.  RALEIGH. 

1 899 t>Sl  nbe<i  and  SWOr“  to  1>e<,01'°  Mle  this  21st  day  of  March.  A.  D. 

CHARLES  R.  YEATMAN, 

Notary  Public. 
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Order  Overruling  Petition  A*  Substituting,  1  rustee. 

Filed  April  20,  1899. 

******* 

This  cause  coming  on  to  be  heard  on  the  petition  of  Susan  W . 
Edwards  and  the  answer  of  \Y.  II.  II.  Raleigh  thereto,  and  the  cross¬ 
petition  of  \Y.  II.  11.  Raleigh,  the  same  having  been  submitted  to 
and  fully  considered  by  the  court,  it  is,  this  20th  day  of 
8  April.  A.  D.  1899,  adjudged,  ordered  and  decreed  that  the 
petition  of  Susan  \Y.  Edwards  be  dismissed  with  costs,  and 
that  the  petitioner  pay  to  E.  Richard  Shipp,  solicitor  for  \\  .  H.  IF 
Raleigh,  the  sum  of  twenty-five  dollars  (*$25.00)  as  counsel  tees. 
The  same  to  be  paid  by  the  trustees  out  of  the  funds  of  Susan  \\  . 
Edwards  in  their  hands. 

And  it  is  further  adjudged,  ordered  A  decreed  that  the  said  \\  .  Ii. 
II.  Raleigh  he  relieved  from  his  duties  as  trustee  in  the  abo\e  enti¬ 
tled  cause  according  to  the  prayer  of  his  petition. 

And  it  is  further  adjudged,  ordered  and  decreed,  the  beneficiaries 
having  consented  that  .Jackson  II.  Ralston  he,  and  he  h e l e I )\  is,  ap 
pointed  substituted  trustee  to  act  in  the  place  of  the  said  W  .  IF  IF 
Raleigh,  heretofore  relieved,  and  that  the  said  Jackson  IF  Ralston 
shall  give  bond  with  sureties  approved  by  the  court  in  the  sum  of 
ten  thousand  Dollars  for  the  faithful  performance  of  his  trust  be¬ 
fore  entering  upon  his  duties  as  such  trustee. 

*  \Y.  S.  COX,  J. 


Consent  of  Eduards  &  Tyler  to  Appointment  jf  Ralston ,  Tr. 


Filed  April  26,  1899. 

******* 

To  the  Honorable  the  Justices  of  said  Court: 

Susan  \V.  Edwards,  one  of  the  beneficiaries  of  the  trust  under  the 
jurisdiction  of  this  Court  in  the  above  entitled  cause,  respectfully 
recommends  to  the  Court  the  appointment  of  Mr.  Jackson  IT.  Ral¬ 
ston.  of  the  Washington  Bar,  as  substituted  trustee  in  the  place  and 
stead  of  William  IF  IF  Raleigh,  to  act  jointly  with  Mr.  Thomas  E. 
Waggaman,  Trustee,  in  the  execution  of  said  trust. 

"  SUSAN  W.  EDWARDS. 

G.  W.  S.  MUSGRAVE, 

Solicitor  for  Susan  II  .  Edwards. 
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?aid. 


Alice  Tyler,  the  other  beneficiary,  hereby  consents  to  the 
appointment  of  John  IF  Ralston  as  such  Trustee  as  afore- 


IRVING  WILLIAMSON, 

Sol’r  for  Alice  Tyler. 


Solicitor  for  Alice  Tyler. 
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Petition  of  Beneficiaries  for  an  Account  of  the  Trust. 

Filed  March  3,  1906. 


Edwardsand  Aliee  T>'Ier  Easter>  - 

I  lie  mikI  ijustin  \\ .  Edwards  is  a  citizen  of  the  United  States  and 

Ttder  Fli'ler  i‘  ?  r‘V  ^laad’  and  the  said  Alke 

(i'v  IV!  iv  '  ■  the  Llllted  StateD  and  a  resident  of  the 

*' ashington,  District  of  Columbia. 

"St  'tour  petitioners  are  the  equitable  beneficiaries  for  life 
under  the  will  ot  Mary  E.  Maepherson,  a  dt.lv  certified  copy  of 
''  Inch  is  exluhit  -A"  to  the  original  bill  filed  herein.  After  smidrv 
legacies  of  no  great  pecuniary  value,  the  said  testatrix,  devised  to  her 
epheus  Chapman  Maupm  and  Robert  W.  Maupin,  her  lot  with 
the  house  and  other  improvements  thereon,  known  as  house  \o  511 
on  «  s  reel,  between  5th  and  0th  streets,  northwest  in  this  city  to  be 
a  d  b\  then,  in  trust  as  to  one  moiety  for  the  daughter  of  testatrix 

M,,  "'\v  '  t-i  "’a'  i S 1  ht'r  hfe-  1111(1  ;lt  '»er  death  for  her  daughter 

.  man  \\  Eduards,  (the  granddaughter  of  testatrix)  also  for  her 

llt0;  and  h'(’1,"  ,a,ld  fla-*  ‘lentil  of  the  said  granddaughter,  then 
the  whole  ot  said  moiety  to  any  children  or  descendants  of 
s.ud  gianddaughter  who  may  survive,  and  in  case  the  said 
granddaughter  shall  die-  without  children  or  descendants  liv- 

''  Y"  '  ,a'al  '■  tlle  ral"°  to  X°  to  her  great  granddaughter  Alice 
lyler  (the  present  petitioner  Alice  Tyler  Easter)  subject'd  the  pro- 

x  i-  ms  made  as  to  the  other  moiety.  The  remaining  moietv  of  laid 

\t'i  e’  r\  iV  ",  tn'rJur  *!'?  |,etl,ioller  Alk>e  Tyler  Easter,  (then 
Ain,  I  >  lei  >  tor  her  life,  with  power  to  her  to  appoint  the  said 

. 1  .real  ostato  aforesaid,  among  her  children  and  de¬ 
scendants,  and  m  case  she  shall  make  no  such  appointment,  then  at 
her  death,  the  said  moiety  to  be  distributed  aiming  her  children 
and  descendants:  and  in  case  she  shall  die  without  children  or  de¬ 
scendants  living  at  her  death  (her  mother  also  being  dead)  then 
the  same  to  he  distributed  among  her  next  of  kin.  All  other  prop¬ 
erty  ot  the  testatrix,  and  •'especially  that  which  1  (the  testatrix) 
may  derive  from  the  estate  of  my  brother,  the  late  Peter  G  Wash- 
'"fl"  ,  8h«  (‘l*e  testatrix)  gives  unto  the  said  Chapman  Maupin 
and  Robert  \\  .  Maupm  m  trust  for  the  same  purposes  and  upon  the 
same  trusts  declared  in  respect  of  the  aforesaid  real  estate.  She  ap¬ 
pointed  the  same  two  nephews  to  be  executors  of  her  will  \ll 
which  will  more  fully  and  at  large  appear  from  said  Exhibit  “  V’  to 
winch  reference  is  hereby  made  and  which  is  proved  to  be  taken  is 
part  hereof.  Stud  Mary  E.  Maepherson  died  in  the  vear  1ST:!  -  and 

the  said  Chapman  Maupin  and  Robert  W.  Maupin  duly  qualified 
as  executors  of  her  will.  *  1 

Second.  On  November  2nd.  1881,  said  Susan  \V.  Edwards,  widow 
the  mother  ot  the  present  petitioner  by  the  same  name,  and  said 
Aheo  lyler  (the  present  petitioner  Alice  Tvler  Easter)  by  her  nex* 
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friend,  Susan  W.  Edwards,  filed  their  bill  of  complaint  herein, 
averring  the  death  of  Robert  W  .  Maupin  and  the  desire  of 
11  the  said  Chapman  Maupin  to  resign  his  trust  “after  account¬ 
ing  m  due  form.  They  ask  lor  an  accounting  and  the  ap¬ 
pointment  of  a  new  trustee,  the  said  Chapman  Maupin  on  Novem¬ 
ber  2nd,  1881.  answered,  stating  Ins  readiness  to  account  for  all 
property  and  money  coming  into  his  hands  or  those  of  his  co- 
trustee,  or  both,  wherein  the  complainants  may  have  any  interest 
under  the  last  will  and  testament  of  Mary  E.  Macpherson.  On  No¬ 
vember  14,  1881,  the  Court  ordered  the  account  of  said  trustee  to  be 
filed  within  *20  davs  from  the  service  of  a  copy  of  said  order;  and  on 
the  23  rd  of  November,  it  appearing  that  the  trustee  had  filed  his 
account,  the  cause  was  referred  to  the  Auditor  “to  state  the  account 
of  said  trustee.  1  he  first  report  of  the  Auditor,  after  deducting 
certain  expenditures  for  the  permanent  improvement  of  the  prop¬ 
erty  and  special  improvement  taxes,  from  the  income  of  the  estate, 
showed  the  pavments  made  by  the  trustee  to  the  beneficiaries  to  be 
in  excess  of  what  was  properly  due  them,  whereby  the  beneficiaries 
were  shown  to  be  in  debt  to  ‘the  trustee.  Exceptions  were  filed  to 
this  report,  on  the  ground  that  the  aforesaid  items  “should  have 
been  charged  against  the  principal  of  the  estate,  and  because 
the  expenditure  of  the  income  by  anticipation  was  forbidden.  The 
exceptions  were  sustained.  A  second  report  of  the  Auditoi  showed 
the  balance  of  income  for  distribution,  after  deducting  expenses  to 
be  $1789.50,  and  the  balance  of  the  amount  received  from  the  estate 
of  Peter  Washington,  to  be  $580,  which  sum  of  $530  in  addition  to 
the  real  estate,  remained  to  be  turned  over  as  corpus  or  principal  to 

the  substituted  trustee.  i  Al  .ful 

Third.  Your  petitioners  further  show'  that  thereafter,  on  the  ztftli 
day  of  March,  1882.  the  court,  decreed  that  the  fee  simple 
P2  estate  in  the  land  in  this  city  devised  by  said  testatrix  to 
Chapman  Maupin  and  Robert  W.  Maupin,  upon  the  trusts 
declared  in  said  will,  be  taken  out  of  the  said  Chapman  Maupin  the 
survivor  of  the  said  co-trustees,  and  vested  in  James  B.  Green  of  the 
Citv  of  Baltimore,  together  with  all  the  rights,  powers,  duties,  and 
obligation*  incident  thereto  under  the  said  last  will  and  testament; 
arnf further  decreed.  “That  all  the  trusts  vested  by  the  said  will  in 
the  said  co-trustees,  and  surviving  to  the  said  Chapman  Maupin,  be, 
and  tl lev  are  hereby  abrogated  and  repealed  as  to  him,  and  con¬ 
ferred  upon  the  said  James  B.  Green,  subject  to  the  terms  of  the  said 
last  will  and  testament,  *  *  *  and  that  lie  shall  at  all  times  be 

subject  to  the  control  and  order  of  this  court,  in  matters  touching 
the  trust  ”  By  the  same  decree  the  bond  of  said  Green  was  required 
to  be  in  the  sum  of  $8,000.  All  which  will  more  fully  and  at  large 
appear  from  said  decree  in  this  cause  of  March  29,  1882,  to  which 
reference  is  lierebv  made,  and  which,  is  prayed  to  be  taken  as  part 

hereof.  ,  .  ,  , 

Fourth.  Your  petitioners  further  say  that  thereafter,  viz:  on 

March  7  1888.  the  said  James  B.  Green,  claiming  to  have  the  same 

discretion  which  was  originally  vested  in  the  testamentary  trustees, 

against  the  expressed  wish  and  direction  of  his  cestuis  que  trustent, 
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undertook  to  sell,  and  did  seli  the  real  estate  in  this  city  left  in  trust 
as  aforesaid;  and  on  the  date  last  mentioned  procured  an  order  of 
court,  ratifying  and  coinirming  ins  report  of  said  sale.  As  soon  as 
possible  thereafter,  viz:  on  March  17,  1688,  a  proceeding  was  insti¬ 
tuted  in  this  cause  to  have  the  said  order  of  March  7,  1888,  vacated 
and  set  a>ide,  as  having  been  improvidently  passed,  and  to, 
18  have  the  said  Janies  B.  Green  removed  from  his  office  of 
trustee,  and  to  have  some  otiier  appointed  in  his  stead;  and 
after  litigation  carried  finally  to  the  Supreme  Court  of  the  United 
States,  the  said  sale  was  set  aside,  and  t lie  said  trustee  was  removed, 
and  the  Supreme  Court  declared  (184  L.  S.  125)  “The  order  ap¬ 
pointing  a  new  trustee  expressly  declared,  that  he  shall  at  all  times 
be  subject  to  the  control  and  order  of  the  court  touching  the  trust.’’ 

Fifth.  Thereafter,  viz:  on  October  17,  7890,  this  court  adjudged, 
ordered  and  decreed  as  follows:  that  the  fee  simple  estate  devised  by 
said  last  will  and  testament  as  aforesaid  be,  and  the  same  is  hereby 
taken  out  of  James  B.  Green,  and  vested  in  William  11.  11.  Raleigh 
and  Thomas  E.  Waggaman,  together  with  all  the  rights,  powers, 
duties  and  obligations  incident  thereto,  under  said  last  will  and  testa¬ 
ment;  and  further  adjudged,  ordered  and  decreed  as  follows:  That 
all  the  trusts  vested  by  the  will  in  the  said  James  B.  Green,  be  and 
they  are  hereby  abrogated  and  repealed  as  to  him,  and  conferred 
upon  the  said  \\  illiam  11.  II.  Raleigh  and  Thomas  E.  Waggaman, 
subject  to  the  terms  of  the  said  last  will  and  testament.  It  was  again 
ordered,  by  said  decree,  that  each  of  said  trustees,  “shall  at  all  times 
be  subject  to  the  control  of  this  court  in  all  matters  touching  the 
trust."  All  which  will  more  fully  appear  from  said  decree,  which  is 
hereby  expressly  referred  to  and  prayed  to  be  taken  as  part  hereof. 

Sixth.  Your  petitioners  further  say,  that  each  trustee  gave  bond 
in  the  sum  of  $10,000  for  the  faithful  performance  of  his 
14  duty.  In  the  bond  of  said  Waggaman,  bearing  date  October 
-4,  1890,  it  is  recited — “\\  hereas  Thomas  E.  Waggaman  has 
been  duly  appointed  by  decree  passed  in  this  cause  on  October  17, 
1890,  trustee  in  conjunction  with  Wm.  II.  II.  Raleigh  under  the 
will  of  Mary  E.  Macpherson,  in  place  of  James  B.  Green,  etc.”  And 
in  the  bond  of  Wm.  II.  II.  Raleigh  filed  on  the  29th  day  of  October. 
1890,  it  is  recited  “Whereas  the  said  Wm.  II.  II.  Raleigh  has  been 
duly  appointed  by  decree  passed  in  this  cause  October  17,  1890. 
trustee  in  conjunction  with  Thomas  E.  Waggaman,  under  the  will 
of  Mary  E.  Macpherson  in  place  of  James  B.  Green.”  etc.  All  of 
which  will  more  fully  and  at  large  appear  from  duly  certified  copies 
of  said  bonds  herewith  filed,  marked  Exhibits  “B”  and  “C.”  and 
prayed  to  he  taken  as  part  hereof.  Said  original  bonds  were  each 
duly  approved  by  the  court. 

Seventh.  Your  petitioners  further  say,  that  in  the  settlement  of 
the  account  of  said  James  B.  Green,  the  Auditor’s  report  (filed 
April  G,  1891)  charged  him  with  $530.00  received  from  Chapman 

Maupin,  which  by  expenditures  allowed  was  reduced  to  $504.22 _ 

the  balance  due  from  accounting  as  principal;  and  the  balance  of 
rents  after  deducting  of  allowances  $2.32.  The  balance  of'  rents 
due  from  A.  M.  Ivenaday,  during  his  possession  of  the  property, 
2— 2755a 
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under  the  attempted  sale,  which  was  set  aside,  $417.15;  to  be  aug¬ 
mented  1  >y  the  rent  presumaldy  collected  l_»y  Kenaday  Irom  January 
ol,  1801.  to  March  4.  1801.  By  order  of  court  filed  July  27,  1801, 
the  said  Auditor's  report  was  confirmed.  On  July  2i,  1801,  an 
order  was  passed  directing  the  payment  by  the  Clerk  of  said  Court 
to  Raleigh  and  W  aggaman,  trustees,  or  their  solicitors  of  record,  of 
$417.15  then  in  the  Registry  of  theVourt;  said  sum  being  the  de¬ 
duction.  on  account  ol  rent  due  by  said  Kenaday,  from  the  deposit 
of  purchase  money,  made  under  order  of  court  by  said  James 
15  B.  (been.  And  that  on  or  about  July  27th  or  July  28,  A.  1). 

lsoi.  -aid  sum  of  $417.15  was  paid  by  said  (Jerk  to  said 
Waggaman  and  Raleigh,  Trustees,  or  their  solicitors. 

Hlght.  Your  petitioners  further  say.  that  on  November  24.  1863, 
the  said  Waggaman  and  Raleigh  filed  a  petition  in  which  is  stated, 
that  by  his  report  filed  April  6,  1891,  the  Auditor  “showed  a  balance 
due  of  $500.54  (being  said  sum  of  $504.22  plus  said  sum  of  $2.32), 
and  now  in  the  Registry  of  the  court,  and  petitioners  aver,  that  they 
are  entitled  t<>  an  order  directing  the  clerk  to  pay  to  them  said  sum 
t»o  paid  in.  that  they  may  dispose  of  it  for  the  benefit  of  the  bene¬ 
ficiaries  in  accordance  with  the  terms  of  said  will.  i  he  prayer  asks 
that  an  order  “be  passed  directing  the  Clerk  of  this  court  to  pay  to 
them  the  said  sum  of  $500.54  so  remaining  with  the  Registry  to  he 
disposed  of  as  by  said  will  directed."  And  that  on  February  1, 
1S04.  it  was  ordered  that  the  Clerk  of  this  court  pay  to  the  trustees 
Thomas  E.  Waggaman  and  W.  II.  II.  Raleigh  or  their  solicitors 
.-aid  sum  of  $506.54.  deposited  in  the  Registry  of  this  court,  Au- 
oust  5.  1801.  by  James  B.  (been,  former  trustee. 

Ninth.  5  our  petitioners  further  show  that  \iz.  on  Januai\  21, 

1  SO  1 .  the  trustees  \Y.  II.  II.  Raleigh  and  Thomas  E.  W  aggaman, 
tiled  their  petition,  representing,  that  there  was  due  to  the  solicitors, 
who  had  prosecuted  the  cause  against  the  trustee  (been  to  the  Su¬ 
preme  Court  of  the  United  States,  a  fee  of  $1,000:  to  Mr.  Christian 
of  Richmond.  Virginia,  a  fee  of  $100;  and  expenses  of  printing  $20, 
and  outside  of  sai  1  real  estate  on  F  street,  northwest  in  this  city, 
the  only  asset-  available  for  the  payment  of  said  bill  was  a  claim 
again-t  said  (  Teen  for  money  in  his  hands,  payable  to  said 
16  trustees,  but  which  in  all  probability  could  only  he  obtained 
bv  suit  on  his  bond  and  a  claim  of  rent  due  from  purchaser; 


that  only  by  a  sale  or  incumbrance  of  said  realty  could  the  sum  he 
raised  for  the  payment  of  said  indebtedness.  On  the  same  day  a 
decree  was  signed  directing  the  trustees  to  borrow  a  sullicient  sum 
to  pay  the  debts  referred  to  in  said  petition,  and  secure  the  same  by 
deed  of  trust  on  said  real  estate. 

In  this  connection  your  petitioners  further  sav  that  no  suit  was 
ever  brought  either  by  said  Waggaman  and  Raleigh,  trustees,  or  by 
said  Waggaman  and 'Ralston,  trustees,  against  said  <  Teen  or  upon 
his  bond,  to  recover  the  balance  due  from  him  to  said  trust  estate, 
nor  was  any  suit  brought,  or  proceeding  instituted  by  said  trustees 
against  said  purchaser  to  recover  the  rent  due  from  him  from  Jan¬ 
uary  31,  1891,  to  March  3,  1891,  or  any  steps  taken  to  secure  the 
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same  out  of  the  purchase  money  deposited  in  the  registry  of  said 
court. 

lentil.  ^  our  petitioners  state,  that  on  November  2nd,  1891,  the 
said  trustees  Raleigh  and  Waggaman,  with  the  sanction  of  the 
equitable  lire  tenants,  filed  another  petition,  asking  authority  to  sell 
said  property  at  public  or  private  sale,  subject  of  course,  to  ratification 
hy  the  court  ;  stating  their  belief,  that  “they  can  obtain  a  good  price 
therefor,  and  by  reinvestment  under  the  trusts  of  said  will  twice  the 
revenues  now  derived  can  be  obtained.”  On  the  same  day  the  decree 
wa>  passed  authorizing  the  said  trustees  to  make  sale  of  the  -aid 
realty  at  public  or  private  sale;  and  directing  them  to  report  any 
sale  so.  made  lor  the  approval  of  the  court.  On  February  17.  1892 
the  said  Raleigh  and  Waggaman  reported  to  the  court*,  that  thev 

|!a<*  ii  tl,c1rcal  e*tilte  referred  to  in  these  proceedings  to  Jefferson 
Y  '.'al  e  .  Abraham  Fisher,  at  and  for  the  sum  of  $17,400  upon 
the  following  terms:  viz,  $2,500  in  cash  and  the  balance  in  three 
equal  installments  of  three,  six,  and  nine  years,  secured  bv  deed  of 
trust  on  said  property,  and  hearing  interest  at  the  rate  of  6'7C  per 
annum:  all  which  will  more  fully  appear  from  said  report,  which  is 
hereby  expressly  referred  to,  and  prayed  to  be  taken  as  part  hereof 

n  'e  same  day,  the  said  sale  was  duly  ratified  and  confirmed  by 
the  court.  J 

17  „rE1,e,v1enth;  Yo,"r  petitioners  further  show,  that  said  Susan 

t<  \\ .  Edwards,  the  present  petitioner,  by  that  name  (her 

mother,  the  original  equitable  life  tenant  by  that  name  of 
one  moiety  devised  as  aforesaid  having  died),  filed* her  petition' on 
March  t ,  1 899,  asking  for  the  removal  of  the  trustee  Win.  H.  II 
Raleigh,  on  these  grounds: 

(«)  Because  the  said  Wm.  H.  H.  Raleigh  has  become  hostile  to 
;  0"1'  Petitioner  and  has  expressed  his  intention  of  relinquishing  said 

(b)  Because  said  Wm.  H.  H.  Raleigh  is  a  non-resident- 

(c)  Because  the  said  Wm.  Id.  H.  Raleigh  takes  no  active  part  in 

*  e  management  of  the  estate,  and  the  entire  custody,  management 
and  control  of  the  whole  estate,  including  the  interests  of  your  peti- 
tioner  are  and  have  been  for  and  during  the  entire  term  of  office 
of  the  said  \\  II.  H.  Raleigh,  as  such  trustee,  cared  for  exclusively 
■W  1  nomas  h.  \\  aggaman  the  co-trustee.  J 

(d)  Because  the  sureties  on  his  bond  are  deceased 

On  March  14  the  court  ordered  the  said  Raleigh  to  show  cause  on 
or  before  Match  21  why  the  relief  prayed  for  should  not  be  granted 

twelfth.  1  our  petitioners  show,  that  (he  answer  of  said  Balehdi 
tiled  on  March  21,  1890,  denies  all  the  allegations  of  the  petition 
aforesmd.  except  of  course  that  of  non-residence.  On  the  same  day 
the  said  Raleigh  filed  Ins  petition,  stating  that  bv  reason  of  the  filin'-' 
of  a  petifon  for  his  removal  by  one  of  the  cestui  que  trustent.  Susan 
\\  hdwards,  he  feels  that  it  is  a  duty  he  owes  himself  to  retire  from 

liod  (fee*SfP'  herefore  he  prays  to  be  relieved.  On  April  26, 
K-  .l,  the  aforesaid  Susan  \\ .  Edwards  filed  a  second  petition  in 
winch  she  recommends  to  the  court  the  appointment  of  Mr.  Jack- 
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son  IT.  Ralston  of  the  Washington  Bar,  as  substituted  trustee 
18  in  the  place  and  stead  of  \\  illiam  II.  II.  Raleigh  to  act  jointly 
with  Mr.  Thomas  E.  Waggaman,  trustee,  in  the  execution  of 
said  trust.  To  this  E  appended  this  note: 

‘'Alice  Tyler  the  other  petitioner  hereby  consents  to  the  appoint¬ 
ment  of  John  (should  be  Jackson)  II.  Ralston  ar*  such  tiu>tce  a> 

aforesaid. 

IRVING  WILLIAMSON, 

Solicitor  for  Alice  Tyler. ” 

On  the  same  day,  April  20,  1800,  the  decree  of  this  court  dismissed 
the  petition  of  Susan  V  .  Edwards,  and  relieved  the  said  V  .  II.  II. 
Raleigh  on  his  own  petition,  and  decreed,  “the  beneficiaries  having 
consented,  that  Jackson  IT.  Ralston,  be  and  he  hereby  is,  appointed 
substituted  trustee  to  act  in  the  place  of  the  said  V  .  II.  IT.  Raleigh, 
heretofore  relieved,  and  that  the  said  Jackson  IT.  Ralston  shall  gAc 
bond  with  sureties  approved  by  the  court,  in  the  sum  of  $10,000,  for 
the  faithful  performance  of  his  trust,  before  entering  upon  his  duties 
as  such  trustee.”  All  which  will  more  fully  appear  from  said  decree 
to  which  reference  is  hereby  made,  and  which  is  prayed  to  be  taken 
as  part  hereof. 

Thirteenth.  Your  petitioners  show  that,  thereafter,  viz:  on  the 
4th  day  of  May.  1800.  the  said  Jackson  II.  Ralston,  with  the  Fidelity 
and  Deposit  Company  of  Baltimore,  Maryland,  as  surety,  filed  their 
bond,  in  which  is  recited:  “Whereas  the  said  Jackson  IT.  Ralston 
has  been  duly  appointed  a  trustee,  in  the  place  and  stead  of  W.  IT.  II. 
Raleigh  relieved:  Now  the  condition  of  the  above  obligation  is  such, 
that  if  the  above  hounden  Jackson  II.  Ralston,  faithfully  perform 
all  his  duties  as  such  trustee,  and  shall  in  all  things  obey  such  order 
and  decree  as  thE  court  shall  make  in  the  premises,  then  the  above 
obligation  to  be  void  and  of  no  effect,  else  to  be  in  full  force 
19  and  virtue”:  all  of  which  will  more  particularly  appear  from 
a  duly  certified  copy  of  said  bond  herewith  filed,  marked 
Exhibit  “B.”  and  prayed  to  be  taken  as  part  hereof.  Said  original 
bond  was  duly  approved  by  the  court. 

Fourteenth.  Your  petitioners  advert  again  to  the  fact  that  the 
complaint  made  against  the  trustee  Raleigh  was  that  he  took  no 
active  part  in  the  management  of  the  estate,  and  that  the  entire 
custody,  management  and  control  of  the  whole  estate  has  been  for 
and  during  the  entire  term  of  office  of  the  said  William  II.  II. 
Waggaman  and  Raleigh  as  trustee-,  after  the  report  of  sale  of  the 
man:  as  the  cogent  admonition  to  the  trustee  Ralston,  that  confi¬ 
dence  that  he  would  not  neglect  the  obligation  imposed  by  law  upon 
him.  to  take  an  active  part  in  the  management  of  the  estate,  and 
would  not  leave  the  management,  care  and  custody  thereof  ex¬ 
clusively  to  his  co-trustee,  was  the  particular  reason  for  his  appoint¬ 
ment.  as  expressed  in  the  petition  which  led  thereto.  Your  petition¬ 
ers  further  .-bow.  that  during  the  whole  term  of  office  of  the  said 
Waggaman  and  Raleigh  as  trustees,  after  the  report  of  sale  of  the 
real  estate  filed  on  February  17,  1892,  they  made  no  report  to  the 
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court  touching  the  trust  fund  resulting  therefrom,  and  asked  no 
instruction  from  the  court  in  respect  thereof ;  that  the  trustee  Raleigh 
was  allowed  to  resign  without  accounting  before  the  Auditor  or  to 

,11  Co1urt  an<1  “evei'  has  accounted;  and  that  not  only  the  said 
aleigh  never  ottered  to  account,  and  never  did  account,  as  it  was 
his  duty  to  have  done,  but  the  trustee  Ralston  never  called  for  anv 
accounting,  and  took  no  steps  to  ascertain  and  determine  whether 
the  condition  of  the  trust  had  been  changed  in  any  respect  for  the 
\orse  fiom  what  it  was  when  the  Court  ratified  the  sale  reported  on 
February  17,  1802  ;  or  if  he  did  obtain  such  knowledge  did 
20  not  report  it;  and  that  the  said  trustees  Waggaman  and 
Ralston,  during  their  whole  term  of  office  as  co-trustees  never 
once  made  a  report  to  the  court  touching  the  trust,  and  asked  no 
instructions  respecting  the  investment  of  the  trust  funds;  and  said 
Ralston  took  no  step  to  ascertain  whether  existing  investments  were 
sate  and  secure  and  such  as  the  court  would  approve.  Your  peti¬ 
tioners  are  advised  and  insist,  and  so  charge,  that  by  virtue  of  havin', 
been  appointed  a  trustee  in  the  above  entitled  cause  “in  the  place 
am  stead  of  11  II.  II  Raleigh,”  and  of  having  in  the  manner  afore¬ 
said,  assumed  the  duties  of  said  office,  the  said  Ralston  succeeded  to 
th^Uons  and  liabilities  of  said  Raleigh  and  is 

1  i f icuith.  ^  oui  petitioners  state,  1 1  i«i t  in  the  second  paragraph  of 

St^tid  °n  Jack.s.011  IL  1;alsto"  trustee,  on  Jarman-  3,  1000,  it  is 

sn  d  Tb  r  u  °  niana8e,;,e"t  of  tile  trust  was ‘carried  on  bv 
said  1  honias  K  11  aggaman,  who  at  stated  intervals  distributed  to 

the  parties  concerned  their  shares  of  the  income.”  Your  pe.ilioners 

.no  aihi-nl  and  insist  and  so  charge  that  it  was  the  duty  of  said 

Ralston  (made  so  by  law  and  emphasized  in  (he  petition  which  led 

tru  •  r:;rirv°  ta<e  ?n  active  !1art  '»  the  management  of  the 
Rust,  that  holding  the  relation  he  did  to  the  trust  estate  he  h  id  no 

light  to  commit  the  entire  management  of  the  trust  to  his  co-trustee- 

Unit  so  to  act  was  to  frustrate  the  very  reason  for  the  appointment 

id  two  trustees  instead  of  one:  the  very  object  of  <uch  appointment 

being  to  secure  the  united  ability  and 'responsibility  and  active  par 

other.  °f  °ne’  !""1  for  oai'h  t0  be  a  cheek  upon  the 

Your  petitioners,  on  information  and  belief,  allege  that  said 
Ralston  as  a  matter  of  fact,  took  no  active  part  in  the  exec  ! 
Ron  of  the  trust,  but  left  the  same  wholly  to  his  co-trustee 
a"d  "i  so  doing  wholly  neglected  his  own  duties  ' 

■'sixteenth,  \  our  petitioners  further  show  that  they  were  m  ,,n  it. 
cognizant  of  the  manner  in  which  the  trustees  '  \Va<--aman  and 
Raleigh  or  \\  aggaman  and  Ralston  had  invested,  or^uffe^d  to 

arirSsSSSS 

1<,  RV1_  to  have  been  sold  for  $I7.-I<>0.:  82  .-,00  !-,<],  ,i,  ,  j 

ance  in  three  equal  instalments  payable  in  three  six  and  •  ' 
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imparted  no  information;  nor  has  any  statement  ever  been  made 
to  the  court  or  to  the  petitioners  as  to  what  was  done  with  the  balance 
of  the  cash  payment  of  $2,500,  which  remained  after  the  payment 
of  the  indebtedness  of  #1 ,12(1.10.  From  time  to  time  each  ol  your 
petitioners  received  statements,  as  to  certain  interest  due  to  each, 
together  with  checks  therefor,  but  at  no  time  were  they  or  either  ot 
them  informed  by  said  trustees  of  the  manner  in  which  the  trust 
fund  was  secured,  or  what  security  was  held  for  it.  Your  petitioners 
confided  in  the  knowledge  and  judgment  of  the  trustees,  and  believed 
they  had  a  right  to  so  conlide:  knowing,  as  they  necessarily  did.  that 
the  tni't  was  created  because  the  testatrix  did  not  couhuit  the  bene¬ 
ficiaries  thereof  competent  to  manage  the  estate  provided. 

*22  Seventeenth.  Your  petitioners  further  show,  that  the  state 

of  affairs  which  disclosed  the  bankruptcy  of  the  trustee  Wag¬ 
gaman.  abo  dbclo-cd  (  a>  represented  by  the  trustee  Ralston  to  the 
court  ),  the  practical  disappearance  of  the  trust  estate.  I  hat  as  a 
matter  of  fact  (in  addition  to  such  interest,  income  or  other  trust 
fund'  a>  may  have  from  time  to  time  come  into  their  hands)  said 
Tlmma-  F.  Waggaman  and  William  II.  II.  Raleigh,  trustees,  re¬ 
ceived.  and  should  be  charged  and  debited  with,  and  required  to 
account  for.  at  least  the  following  assets  (as  set  forth  above)  belong¬ 
ing  to  said  trust  estate,  namely: 


Cash  received  from  the  Registry  of  the  court .  *41  <  .  b> 

**  “  u  “  u  a  u  .  dOb .  54 

Cralle  0c  Fisher,  cash  payment,  $2,500.00  for  the  F  St. 
property,  (less  $1. 120. 10.  being  all  expenses  justified 

by  the  papers  of  record  in  the  case) .  1.474.00 

Cralle  Oc  Fisher  notes  for  the  deferred  payments  for  said 

F  St.  property,  secured  by  deed  of  trust  thereon .  14.050 . OS 


$  1  / .  2  •  >  <  .  -  >  < 


And  that  (in  addition  to  such  interest,  income  or  other  trust 
fumb  a-  may  have  from  time  to  time  come  into  their  bands)  said 
Tl  onia'  F.  \\  ag!iamaii  and  Jackson  11.  Ralston,  trustees,  should  be 
charged  and  debited  with,  and  required  to  account  for.  at  least  an 
aggregate  of  trust  a -sets  belonging  to  said  trust  estate  amounting  to 
about  the  sum  of  $17,257.57.  The  default  and  delinquency  were 
so  obviou.'  that  the  sureties  of  the  trustee  Waggaman  paid,  without 
controvei'V.  the  sum  for  which  they  were  bound,  viz:  $10.01)0  to 
make  good  pro  tanto  the  deficiency.  Proceedings  were  instituted  by 
said  Jackson  II.  Rabton  both  for  the  removal  of  the  trustee  W  agga¬ 
man.  and  the  appointment  in  bis  place  of  Harry  Lee  Rust  of  this 
citv  :  and  abo  for  the  recovery  of  the  amount  of  certain  notes  alleged 
to  be  secured  on  W’csley  Heights,  by  a  suit  in  equity  No.  25.124, 
against  John  F.  W  aggaman  and  others.  The  said  Thomas  F .  W  ag- 
gaiuaii  was  removed  and  the  said  Harry  Fee  Rust  appointed  in  his 
place. 

eighteenth.  On  January  15.  1000,  the  said  Rabton  and  Rust 
filed  their  petition  stating,  that  they  had  received  from  Arthur  Peter, 
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attorney  for  said  John  F  Waggaman.  a  proposition  of  settlement 

"l  h  ,s,  al,!ne“l1  <*  txl*ibit  -A’-  to  their  petition  lor  The 

ter  nm  u  T  "  TlT  ail^d  t0  be  secured  upon  lots  six- 

and  that  they  believe  it-  will  he  to  the  interest  and  advantage  of 

hiThrhTlT  TVnfT\  "mt  Said  Proposition  be  accepted,  and  m 
""  hall  sax  that  the  lots  are  of  small  value  and  entirely  insutfi- 

,  I  . .  to  fbe  extent  ot  more  than  twenty  or  thirty 'per  cent 

’  ot  l tieir  claim.”  The  otter  of  compromisei  the  pav- 

I  F  W.'A"  ’  °f  the.amount  of  the  debt  secured:  The  said 

•  "i  I  .  W  aggaman  to  acquire  .-aid  lots  by  such  payment  It  i- 

t  1  Ti,S.o'f"m,|  E-  "^ggaman  F  a  bankrupt'; 

zi  riw‘  ill:,  l,eUrr  vvithout  ^  <s  x, 

l'  "oles  is  John  I-.  Waggaman.  and  as  his  otter  i-  -ixiv 

"i  <cm  ui  the  lace  ot  -aid  notes  they  believe  it  would  he  advi-able 
1  acicpt  die  -ame.  reserving  the  right  to  recover  what  tliev  can  in 
'I! ''r'VT  i,imas  E.  Waggaman.  a-  i,  mav  he  possible  m  TT 
ii  Tv  d  i  To- "i  'Tri'  r  'TTf  10  l,rin«  suit  Hled  in  this  cause  Jan- 

v  d  '  (  1  Kn*’  tru.f,tees-  h  is  stated  that  said  lots 

kathanne  E  Malone,  were  in  fact  held  by  her  for  the  joint  bench 

,f  '■-•Waggaman  and  John  F.  Waggaman.  and  the  not« 

heirinhetoiv  described  were  made  by  their  direction  and  for  their 
benefit.  'l  our  petitioner.  Alice  T.  Easter,  through  her  coun-el  bv 

K  il-ton "'tVi-if  <  ;‘le  'TT"1’01'  ’’i  190r,i  had  Previously  notified  -aid 
I  a.  ton.  that  -lit  would  accept  the  judgment  of  said  Ralston  a-  to 

a  expediency  of  making  said  settlement:  ami  that  in  -uch  event 

a  ic-po"-iluhty  ot  said  Ralston  would  he  diminished  to  the  extent 

o  the  -urn  so  received  rom  the  said  John  F.  Waggaman  and  at  Tie 

-ana  time  die  declined  to  assent  to  the  proposition,  that  "a  bone- 

hcian  should  he  called  on  to  pay  the  costs  of  suit  or  a  solicitor's  fee 

94  »cca Use  the  trustee  is  unable  to  produce  the  estate  of  which 

10  ,iv  <M,1'  (,<  ,nn.  ;lli !}  ,niUst  resoi‘t  to  litigation  for  the  purpose.’’ 

or  lo  release  said  Kal-ton  from  responsihilitv  for  the  balance 

n  January  |.,.  1. )<><>.  it  was  ordered  by  the  court,  that  the  trustees 

.  ®  lcavc  ,'°  "la|ro  the  compromise  with  John  F.  Waggaman  -et  out 

ui  the  petition.  Jour  petitioners  hold  said  Waggaman.  Haleb  I, 

and  ludston  responsible  a-  trustees  for  any  shortage  in  -aid  trust 

Nineteenth.  In  the  petition  of  saiil  trustee  Ralston  filed  herein 
on  January  3.  100«.  it  is  stated:  “that  at  the  time  of  petitioner's 
appointment  as  trustee,  lie  called  upon  said  Thomas  E.  Waggaman 
tor  a  list  of  the  securities  belonging  to  the  trust  and  which  at  that 
time  were  m  Ins  possession,  and  was  furnished  with  such  a  IRf 
that  the  active  management  of  the  trust  was  carried  on  by  said 

Ihomas  E.  Waggaman.  who  at  stated  intervals  distributed  to  the 
parties  concerned  their  shares  of  the  income.’’ 

In  the  petition  <>t  said  Ralston  filed  herein  August  20.  7 00 4  it  i< 
stated,  that  at  the  time  of  his  appointment  as  trustee,  lie  asked  said 
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Waggaman  for  a  statement  of  tlie  condition  of  said  trust,  and  re¬ 
ceived  a  statement,  of  which  the  following  is  a  copy. 

Feb.  21st,  1899. 

Tlios.  E.  Waggaman  in  Account  with  T.  E.  Waggaman  and 

W.  H.  II.  Raleigh,  Trustees. 

X.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered. 


Feb.  21.  Cralle  &  Fisher  notes  paid .  $9,973.00 

Loan  to  F.  A.  Moore,  note  dated 
June  24,  1887,  extended  to  June 
24,  1900,  on  or  before,  int.  at 

(>%  secured  in  Woodley  Park..  .  $800.00 

“  Loan  to  F.  A.  Moore,  notes  dated 
Feb.  11,  1887,  extended  to  Feb. 

1902,  on  or  before,  secured  on 

Woodley  Park,  int.  at  0%....  .  1,900.00 

25 

Feb.  21.  Loan  to  F.  II.  G.  White,  note  dated 
Jan.  13,  1890,  extended  to  Jan. 

13/02,  on  or  before,  secured  on 

Lot  9,  Widow’s  Mite,  int.  0%..  .  7,273.32 


$9,973.32  $9,973.32 

Your  petitioners  state  on  information  and  belief  that  there  is 
nothing  of  retold  to  show,  that  anv  errors  in  this  statement,  if 
discovered,  were  reported.  But  if  this  was  accepted  (as  would  seem 
to  be  implied)  for  a  complete  statement  ot  the  entire  trust  estate 
then,  as  diown  by  the  proceedings  in  this  cause,  and  by  the  report 
of  Pel  ruary  17,  1892,  more  than  $7,000  remained  to  be  accounted 
for  after  making  every  deduction  for  expenses  asserted  by  the 
trustee.'  to  be  legitimate.  With  the  figures  of  said  report  of  Feb¬ 
ruary  17,  1892  before  him,  your  petitioners  are  advised  and  insist, 
and  so  charge,  that  it  was  a  breach  of  duty  in  said  Ralston  to  accept 
the  account  referred  to  by  him  in  his  petition  of  August  29,  1904, 
as  “a  statement  of  the  condition  of  said  trust.” 

Twentieth.  Your  petitioners  further  show,  that  said  Ralston  in 
said  petition  of  August  29,  1904,  states,  that  “becoming  alarmed  on 
account  of  reports  of  said  Waggaman’s  financial  condition  this 
undersigned  (i.  e.  said  Ralston),  has  applied  to  said  Waggaman  to 
see  the  notes  he  was  supposed  to  hold  as  trustee,  and  was  referred 
to  his  note  clerk.  On  speaking  with  her  he  was  shown  notes  num¬ 
bered  6  to  14  inclusive  for  $580  each  executed  by  K.  E.  Malone  to 
the  order  of  John  F.  W'aggaman,  endorsed  by  John  F.  Waggaman 
and  S.  E.  Allen.  Jr.,  and  purporting  to  be  secured  on  lots  16  to 
24.  inclusive,  in  Block  10,  Wesley  Heights,  the  final  endorsement 
on  said  notes  being  to  Raleigh  and  Waggaman,  trustees.  He  was 
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dor  /JTnV  n°tC>  °f  Fan,n',e  A-  Moore  f0  Wiliam  M.  Ilod-es  en- 

nuSfr;8m,;'niihlcigll-/n"tee-  for  sum  of  Eight 

2d  Woodlev  par|-  |„,t  h',1 ’’  ,a •  PurI,orting  to  lie  secured  on 

len  thousand  (10,000)  dollars  he  ,,,7  .  ?  0  , 

note  clerk,  but  simple  referred  to  A  \v„  01  "  T“  l,y  sald 

made  written  demands  on  said  \V0C™,lmi  ...  ,  ,ie  l>as  since 

of  whicj;  demands  are  hereto  a.tnchSd  mid  mark^x£™^ 
and  li  .  but  without  response;  that  this  tru-tee  fears  that  sail 
Maggaman  has  not  the  said  notes  in  his  posset  and  that  shme 
US  trustee  was  appointed,  tliev  have  keen  made  u  ,v  wii  v  ? 
Mageaman  in  some  manner  unknown  to  this  petitioner”  '  ^ 

1  wen  tv-first.  4  our  petitioners  further  show  tl,.n  , 

petition,  by  said  Ralston,  filed  herein  fan  u -irv  V  loot-  -I' 'Seq,"e"i 
‘hat  in  the  month  of  August.  10oV  the  ,e  i  0nlr  4e'  *f  a 
secured  from  said  Thomas  E.  Waggaman  all  of  the  notl" l’,’, dlecur, 

orinlSn-'X^itioner  *“* 

August  20.  1  9041 Negotiable* paper  lSo!min  "‘to  the  tru  tP°‘itif‘n 

(RaistiuV'^  tsss&  wsro  r;^c 

in  such  condition  that  the  said  Waggaman  ‘c!,uld  so  dispose  of 7" 
that  when  said  Ralston  qualified  as  trustee  it  was  his  duty  to  see  tin  t 
all  of  said  notes  were  made  pavaMe  to  Wa^annn  -ind  p.,i  t Jr' 
trustees,  so  as  to  be  in  such  shape,  that  said  ^Xan  could  not 
make  way  with  or  assign  them,  without  the  co-operation  of  is  el 
trustee:  that  it  was  the  duty  of  said  Ralston  to  require  that  a f 
securities  belonging  to  the  trust  estate,  should  he  kept  in  a 
safe  deposit  box.  or  m  some  safe  place  of  deposit,  under  the 
joint  custody  and  control  of  the  co-trustee*,  whence  they 
could  not  he  removed  without  the  consent  and  co-operation  of  Roth' 

and  to  see  that  any  and  every  payment  was  1 . .  to  the  trustees  and 

deposited  to  their  joint  credit  as  trustees:  and  in  every  wav  to'ex 
ercise  control  over  the  trust,  in  accordance  with  the  duty  ' he  the' 
said  Ralston,  assumed:  and  that  to  fail  to  do  this  was  a  breach  of 
"1st.  On  in  formation  and  belief  your  petitioners  aver  that  there 
was  no  note  belonging  to  the  trust,  in  (he  sum  of  .$10  000  or  for 
about  that  sum  but  that  a  F.  II.  G.  White  note  for  $7  272  :{•>  two 

V  A-  ^[oore  n40te?’  for  $1,000  and  the  other  for  $000.  Vnd  a 
1'.  A.  Moore  note  for  $800.  and  nine  K.  E.  Malone  notes  for  *580  00 
each  (on  one  of  which  is  a  credit  of  $220.34)  constitute  the  only 
notes  reported  as  endorsed  to  the  order  of  Waggaman  and  Rniereh 
Trustees,  and  that  said  F.  A.  Moore  note  for  $800  and  «nid  K  V 
Malone  notes  are  the  only  ones  which  said  Ralston  actually  received 
and  that  no  notes  or  securities  were  payable  to  or  endorsed  to  said 
.  aggaman  ilnd  Ralstoni  trustees,  or  stood  in  their  names  at  any 
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Twenty-second.  Your  petitioners  further  state,  on  information 
and  belief,  that  the  original  deed  of  trust  from  Cralle  and  fisher, 
for  the  security  of  the  deferred  payments  on  the  realty  devised  in 
trust  as  aforesaid,  was  made  on  March  29,  1898,  (and  recorded  April 
24  KS98)  1  iler  1804.  folio  288.  to  Messrs.  Darlington.  Spencer  and 
Williancon  to  secure  *14.97)9.98,  represented  hy  three  notes  to  the 
order  of  Waggaman  and  Raleigh,  trustees,  hearing  date  March  29, 
1898  each  for  the  sum  of  *i,98(>.(H>,  payable  on  or  before,  three, 
six  and  nine  years  after  date,  at  the  ofliee  of  Thomas  K.  W  aggaman  ; 
the  fir-t  seems  to  have  been  paid  on  or  about  three  years  alter  date, 
and  the  second  and  third  would  seem  to  have  been  pajd  in  1899 
4  he  Release  of  said  Deed  of  Trust  wa-  made  be1  ruary  2<.  ls-hh  and 
rec  orded  March  1.  1899.  in  I  il  er  2872.  folio  221.  Your  petitioners 
therefore'  show,  that  the  report  made  by  \\  ag'-aman  to  Ralston  ot 
Pel  ruarv  21.  1899.  and  1  y  Ralston  reported  to  the  court  on  August 
29.  1901.  as  a  statement  "of  the  condition  of  said  trust,  only  pur¬ 
ported  to  account  for  a  sum  euual  to  two-thirds  of  said 
28  deferred  payments,  and  omitted  said  1  alanec  of  cash  payment 

altogether.  .  .  c  e 

Twentv-th  rd.  Your  petitioner-  on  information  and  »  eliet  turttier 

«how  that  the  most  superficial  inquiry  would  have  disclosed  the 
f.,,1  that  ,.11  tlic  investments  of  tho  trust  funds,  now  aliened  l.y  said 
ItnMon  worn  investnients  In  the  1  usmo-s  and I  in  the  interest  of 
Tlionnis  !•:  Waggaman :  mol  ns  sucli.  inadimssil  le  investment-  tor 
iru-t  fund :  that  Katharine  Malone,  the  maker  of  one  set  of  notes, 
'.,,,,1  K  \  Moore,  il  e  maker  of  others,  were  l  oth  elerk-  "l  W  a""a- 
ila-e.  and  of  no  linaneial  res,,onsi'  ility:  that  I'.  H.  "  J'te 
,.m,i  and  I., -other-in-law  of  Henry  P.  W  a-'gaman  fl-rothe, 
Vlo'oa-  I-:.  Wa-rvtmmn)  and  that  the  chief  interest  in  sanHot 
„  ,  Widow's  Mile  was  that  of  Thotnas  |-„  Wig-moan:  tha,  m 

1 1  , .  petition-  filed  hv  said  Ralston,  as  heretofore  dated,  it  is  recited. 
tl,„t  the  Weslev  Heights  property  in  reality  is  that  o(  1  hnmas  C. 
ami  .lolin  V.  Waggaman:  that  the  same  is  true  of  the  greater  pait  of 

‘i'wentv-hmrth.  Your  petitioners  further  show,  tlmt  tho  title  to 
the  re-  A  te  known  as  “Woodley”  or  “Wood  ey  Park”  hy  deed 
10  1 V  i  I  1-  1SS7  in  I  ihor  1281  folio  08  ot  seq.;  hv  deed 

S"t-,rv7'  ssr.  in  Ul«r  122 folio  330  et  seq.:  and  hy 
n  r  or,  !,  Mareh  T.  1887  in  liber  12-lfi.  folio  SO  ot  seq.  was 
-.  F.,„nie  \  Moore  who  contemporaneously  exeeuted  deeds 
!,t "trust  the  Is  recorded  in  l.iher  1231 !  folio  00  et  seq.:  the  2nd 
i  tiler  1  •>•>">  folio  337,  and  the  3rd  recorded  in  l.iher 

l-Mti'  folio  0  to  secure  tlie  deferred  payments  of  p.md.n-e  money 
tpereon  Thereafter  the  said  Fannie  A.  Moore  bv  deed  of  tnist 
1  nne  1887.  and  recorded  June  27.  188/,  m  labor  1208 

111,1  folio  13H.  and  delivered  to  Thomas  h.  W  aggaman  .  ugust 

2q  4  1SS7  eonveved  to  Irving  \\  llliamson  and  Samuel  A.  W  ag- 
29  ’  1  ,n  *1,0  i, roner! v  described  in  the  deed  recorded  in  l.iher 

42.ri  S  secure  to  William  M.  Hodges  $p.000, 

i  \  ..  iipr  fort v  promissorv  notes,  bearing  even  date,  ten 
for *$500  and  thirty  each  for  $1,000.  And  your  petitioners,  on  in- 
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IT i aVn "l? 'V: od f o r i’^ ^ a  1 1 ^ foi® $T 00 0 f hf/,'1 ! ^ ' 6  A’  M°0,Je  to 

«2  •MW  teas  a 

tlloi  notes!  "afiKa,nm'  and  R«Wgh.  trustees,  is  included  in 

truTtat^rJiu^^flSS^  '"I  ,nentJ°V^  ,viz:  bv  d<*d 
ertv  ar  S-iSSu^So,"^MOOr!  ^ 

an  (  h.nles  E.  Banes  in  trust  to  secure  $'_).;i.O00  to  1  utlier  S  Fri  • 
no  represented  l.y  17  notes  naval, le  on  or  Before  two  “with  in-' 

C’n  ■'  f'  '  '  V-°  n0,j?  f°r  each  and  fifteen  for  $1  000  eaeli 

of  ?ann?Ta!l°oo  a"d  '-Idione,,  aver  that  the  two  nut's 

redneed  To' «000  1  f,c£rrenilt'n'1  ^  00n  tone  of  them  having  Been 

order  of  T  nfher  q  V  °i  ""''"T"  °f  $1°°  tbareon)  naval, le  to  the 
l.  i  her  S  Eristoe.  and  purportin''  to  he  endorsed  to  Wno 

onman  and  Rale, eh.  trustees,  are  included  in  .hose  notes  There" 

after  deed-  of  release  were  executed  to  he  hereinafter  more  pardon" 

larK  mentioned,  releasing  in  part  at  least,  the  realtv  eonveved  to 

secure  Be  note. -of  said  Fannie  \.  Moore  made  navaBle  o  he  order 

of  \\  dhmi,  M  Hedges.  Rv  deed  of  release,  made  October  10  10  1 

recorded  Oe.oBer  11.  1001.  in  T.O.er  ?rm.  folio  ?00  Cluirles  F 

note-Yf'FV,V!n  -  \mte  r0,easpd  «»'  l«nd  eonveved  to  scare  the 
notes  of  Fannie  V  Moore  made  naval  le  to  the  order  of  Luther <$ 

80  ;:;r  ,n"d  ,n,  dn,P-  ?  reoited_“the  notes  representing  -aid 

in  lei tedness  having  Been  marked  ‘raid’  and  ‘cancelled'  ” 
m  non  tyWpI  nq  n  mnttor  of  foot  not  rorroot _ c01\7  / 

ngerceatinc  SI  000  00  originally  for  SI  . 000  cad,  tone  of  hem 
having  Been  reduced  to  $000  hv  payment  of  $100  Hmrconl  not  av^ 
,pr  °.f  ,'0Pn  Tir|,d  cancelled  or  -o  marked 

100rt'^  •h'V-  'Yv  '7-n'lf,0r'  f°  "dt:  nn  t,,:>  °0’"1  ,1'"’  ,lf  Member 

Bdl  states,  that  nr, or  to  the  purchase  of  sa-M  notes  as  set  forth  in  the 
Oh  paragraph  the  defendants  Thomas  R.  Watmaman  and  John 
Tiidout.  trustees,  sold  certain  Portions  of  the  land  eonveved  in  trust, 
to  secure  said  notes,  and  obtained  releases  for  the  same  from  the 
said  trust  deed  -  the  eighth  paragraph  avers,  that  suhsenuent  to  the 
purchase  of  said  notes  hv  plaintiffs,  other  releases  from  said  deed 
were  made  hv  direction  of  said  Wnwminn.  and  on  the  10th  of 

October,  1001  Chor  es  R  Rones,  the  surviving  trustee,  hv  deed  re¬ 
corded  ,n  T  -her  2n04  Mm  o00.  executed  full  release  of  said  trust, 
it  l-  averred  in  stud  Bill  that  said  deed  of  tru-f  had  Been  released 
without  the  knowledge  nr  consent  of  the  plaintiffs,  and  in  fraud  of 
heir  rights,  and  the  nraver  is  for  a  reinstatement  of  the  said  deed  of 
...  ,  ,  0  °a,rl  Thomas  R.  Wacn-aman  answered  the  Bill  and  ad¬ 
mitted  that  the  notes  described  in  the  hill,  and  intervening  petitions 
had  not  Been  paid,  and  that,  the  deed  of  trust  securing  said  notes 
ought  to  he  reinstated,  the  same  having  Been  erroneously  released. 
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Tie  states  that  the  sum  secured  by  said  deed  of  trust  has  been  reduced 
by  payment  to  $17.<>5<).  of  which  $5,000  is  lield  by  Augustus  jay ; 
$5  000  by  Cardinal  (lihltons;  $5,000  by  Brittania  W.  Kennon;  $/o0 

»  '  •  _  ....  •,  •  i  i  i  il  _  AT  ...D1 


*p.),ou))  n\  v  (11*011(11  . . H.',  'i  ',  '  ''  . . 

by  Ann  C.  Phillips.  4 ‘ rFl  10  remainder  belonged  to  tlie  MacI  herson 
estate,  now  represented  by  .1.  II.  Ralston,  trustee  ,  evidently 
31  referring  to  the  two  notes  aggregating  $1,000  purporting  to 
be  endorsed  to  Waggmnan  and  Raleigh,  trustees,  as  heretofore 
mentioned.  The  said  nnWer  admits  Hint  prior  to  said  final  release 
recorded  in  l.ifor  or, 94.  folio  209.  other  releases  of  said  trust  had 
been  made,  “hut  care  was  always  taken  to  leave  ample  security  to 

cover  the  notes  outstanding  thereunder. 

The  trustee  Ralston  would  seem  to  have  been  in  error  then  when 
he  stated  in  effect,  that  the<e  two  note*,  components  of  the  balance 

mentioned  by  him.  had  been  paid..  c  c  ,  i 

Twenty-  seventh,  Thereafter.  to  wit :  on  the  2  1th  da\  of  Soptem  ’cr. 
1904  Joscnli  F  Rvrne.  Pvittnmn  AV.  Kennon  and  others  hied 
another  hi’1  of  eonmhaint.  against  Thomas  T.  AA'acgnmnn  and  others, 
being  Fnintv  Xo.  2  1  9“7.  averring  the  eomevanee  in  trust 
recited  hv  Fannie  A  Moore  to  secure  William  M.  Hedges  *w<100, 
and  a  "am  averrin".  'hat  although  =abl  notes  had  not  been  paid  the 
said  deed  of  trust  had  been  re'ea=ed  without  the  plaintiffs  knowledge 
or  consent,  and  praving  for  the  reinstatement  of  said  deed  of  trust 
“The  said  release--  are  recorded  resneel've'v  in  the  Land  Records  ot 
the  T)i strict  of  Polnmlia.  on  March  0.  1900:  tn  Fiber  24,2.  folio 
274-  Tone  14.  1900.  In  T  II  or  d.lOR  foho  I'll,  and  October  11.  1901. 
in  T  i'  er  °'9  l  fopo  °0k  ”  The  answer  of  said  Thomas  F.  W  ag°n- 
man  aver-  'ha*  said  trust  had  not  been  whollv  released,  but  that 
enon'di  of  said  land  remained  snhleet  lo  the  liens  thereof  to  amp.lv 
secure  the  pavment  of  all  the  notes  mentioned  in  the  original  lull 
and  other-  of  the  -amo  scries,  including  the  one  original  v  ¥1.000 
reduced  hv  Pavment  to  ¥*99  he’d  hv  •‘.Tack-son  H.  PaXton  and 
ano'her  trustees,  for  .he  estate  of  Trier”,  by  which  is  evidently  in¬ 
tended  the  estate  he'd  hi  trust  for  vonr  petitioners 

T  wen  tv-el  eh  th  Vonr  petitioners  further  choiv.  that  on  or 
Q9  nlnnt  the  •-><»„, 1  (lav  of  \nmist.  \.  n.  190.-,.  IT.  Horie  T)il1anv 
trustee  l„  Penkruntev  of  Thomas  F  V’-mgaman.  filed  his  lull 
In  Fnoltv  t Vo  -V,  cot  ao-nlpst  Thomas  F.  Wftgpaman  "’"1  others, 
Che  said  Tuck-on  TT.  Pol-top  hein"  made  one  of  the  defendants 
thereto!  in  which  the  said  trustee  in  hanknintev  pravs  that  the  real 
’state  known  as  “Woodley”  nmv  he  so’d  under  the  order  and  direc¬ 
tion  of  -aid  court,  and  the  proceeds  of  the  sale  or  sales  of  said  real 
Unto  distributed  under  the  direction  of  the  court  to  the  parties  in 
interest  accordin'’  to  their  several  nml  respective  rod, ts  and  Pri¬ 
orities  '  Tn  nnraornnh  10  of  snid  hill  averment  ,«  made  of  said 
Fouitv  spit  Xo  24.921  brought  hv  P.rittama  W  Kennon  and  others, 
and  the  averment  made,  that  “the  nanet-s.  records,  and  hooks,  of  ac¬ 
count  of  the  said  Thomas  F  Waggnmnn  now  m  the  possession  of 
this  complainant  rP'danvA  show  aeeordm"  to  the  renort  of  -aid 
expert  neeonntan*s.  that  s0ld  notes  have  not  m /act  heen  naid.  and 
that  others  of  sold  notes,  nPn  nnnahl  nomeo-atm"  *1  990  are  held 
l,v  defendants  Eugene  Ives.  Daniel  P  dark,  and  John  W ^  Thlling. 
Your  petitioners  are  advised,  and  insist,  and  so  charge,  that  the  aver- 
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ment  that  said  notes,  “aggregating  $1,900”,  are  held  by  Ives,  Clark 
and  Pilling  is  a  mistake,  and  that  as  shown  bv  the  defendant  Thomas 
E.  Waggarnan,  in  his  answer  in  said  Equity  cause  No.  25,649,  the 
same  are  endorsed  to  Waggarnan  and  Raleigh  trustees,  and  are  the 
notes  spoken  of  by  him  as  part  of  the  MaePherson  estate;  that  is, 
part  of  the  estate  held  in  trust  for  your  petitioners;  and  that  it  is 
the  duty  of  said  Ralston,  as  party  to  said  suit,  to  have  his  error  cor¬ 
rected  and  to  take  whatever  step  is  necessary  to  protect  the  interest  of 
your  petitioners  in  all  the  proceedings  relating  to  the  sale  of  said 
realty  and  the  distribution  of  the  proceed-. 

Twenty-ninth.  Your  petitioners  further  show,  that  paragraph  41, 
of  the  bill  filed  by  said  Rozier  Pulanv,  makes  averment  of  the  suit 
filed  by  Joseph  T.  Bvrne.  Brittania  W.  Kennon  and  others  against 
Thomas  E.  Waggarnan  and  others.  Equity  24.9*27.  in  which 
23  said  Waggarnan  states,  that  one  of  the  notes  secured  by  said 
trust  deed  recorded  in  Tuber  1225  folio  330  is  a  note  for 
$800.  hehl  by  said  “Jackson  IT.  Ralston  and  another  trustee.?  of 
estate  of  Tvler.”  Tn  said  paragraph  41  it  is  stated.  “That  defendant 
Jackson  Tl.  Ralston  and  another,  to  this  comnlainant  (Pulany)  un¬ 
known  hold  one  of  said  notes  for  $500  (evidentlv  a  typographical 
error  for  $800)  as  trustees  of  the  estate  of  one  Tyler,  also  to  this 
complainant  (Pulany)  unknown.  Tt  is  further  stated  in  Pulanv’s 
bill:  “The  said  records  also  «how  that  hut  $000  has  been  paid  on  the 
principal  of  said  debt  of  $35,000.  and  that  there  remains  due  and 
unpaid  of  said  debt  the  sun  of  $34,400/’  Tt  is  further  stated  in 
said  paragraph  41  of  said  bill  “that  said  deed  of  trust  has  not  been 
released  as  to  anv  part  of  block  one  (1)  in  said  Thomas  E  Waega- 
man  and  John  Ridout.  trustees'.  Addition,  but  is  still  a  first  lien 
thereon.”  Your  petitioners  are  advised  and  so  charge  that  it  is  the 
duty  of  said  Ralston  to  have  said  allegation  corrected  as  to  said  $800 
note,  and  to  take  whatever  step  i*  necessary  to  protect  the  interest  of 
your  petitioners  in  all  proceedings  relating  thereto. 

Thirtieth.  Your  petitioners  are  informed  and  believe,  and  on  such 
information  and  belief  allege  and  charge  that  a  very  large  part  of 
the  propertv  conveyed  bv  said  Fannie  A.  Moore  to  said  Henry  D. 
Boteler  and  Charles  E.  Banes  by  said  Heed  of  Trust  dated  February 
11.  1887.  and  recorded  February  19.  188/.  in  said  Liber  No.  1234, 
folio  136  et  seq.  in  trust  to  secure  her  certain  notes  as  aforesaid,  and 
that  a  very  large  part  of  the  property  conveyed  by  said  Fannie  A. 
Moore  to  said  Irving  Williamson  and  Samuel  Waggarnan  by  said 
Peed  of  trust  dated  June  24.  188/  and  recorded  June  2/,  188/  in 
said  Liber  No.  1268  folio  138.  et  sen.  in  trust  to  secure  her  certain 
notes  as  aforesaid,  (before  any  part  of  the  trust  funds,  or  trust  estate. 

purports  to  have  been,  or  is  pretended  to  have  been,  invested 
34  in  notes  secured  by  said  respective  deeds  of  trust)  had  beerr 
released  of  record  from  the  effect  and  operation  of  *aid  re¬ 
spective  deeds  of  tru*t  bv  various  deed*  of  release  recorded  in  Libers 
1321.  folio  170:  1217.  folio*  418  and  420:  1320.  folio*  3°1  and  322: 
1342  folio  128:  1251  fobos  70  and  71  and  72  and  74:  1352  folio  72: 
1376  folios  222  and  224:  and  1500  folio  387.  Each  of  said  releases 
containing  the  recital  “with  the  consent  of  the  party  secured  as  is 
evidenced  by  the  signature  hereto  of  Thomas  E.  W  aggaman,  the 
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agent  of  the  present  holders  of  the  notes  secured'’  or  equivalent 
words. 

Thirty-first.  Your  petitioners  are  also  informed  and  believe,  and 
on  such  information  and  Ixdief  your  petitioners  allege  and  charge 
that  after  all  pretended  investments  of  trust  funds  were  made,  the 
hulk  of  the  remaining  property  conveyed  hy  said  two  deeds  of  trust 
respectively  recorded  in  said  Liher  No.  1 2d 4,  folio  ld  i.  ct  >eq..  and 
in  said  Liher  No.  1208  folio  1  28  et  seq.  and  respectively  securing 
die  aforesaid  notes  of  said  Fannie  A.  Moore  in  and  hy  a  series  of  re- 
leases  dated  and  recorded  as  follows:  (i.  e.  a  release  dated  March  1, 
1000  and  recorded  March  (>,  1000  in  Liher  No.  24  <2.  folio  274, 
et  seq.:  a  release  dated  March  5.  1000  and  recorded  March  0.  1000 
in  Liher  No.  2472.  folio  270  et  seq.:  a  release  dated  June  0.  1000  and 
recorded  July  14.  1000  in  Liher  No.  2r>08,  folio  101  et  seq.:  a  release 
dated  June  0.  1000  and  recorded  July  14.  1000.  in  Liher  No.  2508. 
folio  1  >2  et  sen.,  and  a  release  dated  October  10.  1001.  and  recorded 
October  11.  1001.  in  Liher  No.  2504.  folio  208  et  sen.)  was  released 
from  the  effect  and  operation  of  said  respective  deed-  of  trust  re¬ 
corded  in  -aid  1  iher  No.  1224  folio  120  et  sen.,  and  in  said  Liher 
No.  1208  folio  128  et  sen.,  respectively :  said  releases  recorded  in  said 
Liher  2472  folio-  274  and  270  recite:  “the  remainder  of  the  prop- 
ertv  being  deemed  sufficient  security  for  the  debt  secured 
25  hv  -aid  deed  of  trust,  as  is  evidenced  hy  the  signature  hereto 
of  Thomas  E.  Waggaman.  the  partv  secured.”  and  said  re¬ 
lease-  recorded  in  said  Liber  2>>08  folio-  1 01  and  102  recite: — ‘‘the 
debt  secured  hav  ing  Leon  partially  paid,  and  the  remainder  of  the 
property  Icing  denied  sufficient  security  for  the  balance  of  the 
del  t  *ooim»d  hv  said  deed  of  trust,  as  is  evidenced  by  the  signature 
hereto  of  Thoma-  E.  W  aggaman  the  present  holder  of  the  note: 
and  final lv  in  and  hv  a  deed  of  release  dated  October  It).  1001.  and 
recorded  October  11.’  1001  in  Liber  2504.  folio  200.  Charles  E  Lanes 
surviving  trustee  under  said  deed  recorded  in  Tuber  1 224.  foho  120 
et  seq..  released  and  conveyed  the  whole  of  -the  nrouertv  hy  said 
trust  conveyed  unto  Thomas  E.  Waggaman  and  John  Hi'Vmt.  trus¬ 
tee-.  their  heirs  and  assigns  forever  “fullv  released  and  discharged 
from  the  effect  and  operation  of  said  deed  of  tru-t"  — reciting— -“the 
debt,  -eenred  thereby  having  been  fullv  paid,  the  notes  representing 
said  indebtedness  having  eeen  marked  ‘paid’  and  ‘cancelled  . 

Thirtv-second.  In  this  connection  your  petitioner*  allege  and 
charge  that  ^;i i d  note*  a°gregating  $1.000  00  secured  by  said  deed 
of  tru*t  recorded  in  said  1  iher  1221  folio  120  et  sen.,  in  which  their 
trust  fund*  are  pretended  to  have  been  invested,  have  never  been 
paid  nor  cancelled,  nor  ha-  said  note  for  $800.  secured  by  said  de°d 
of  tru*t  recorded  in  -aid  T  iber  1208  folio  128  et  seq.  in  which  their 
trust  fund-  are  pretended  to  have  been  invested  ever  been  paid  or 
cancelled:  but  that  all  of  said  notes  remain  wholly  unpaid  and  un¬ 
cancelled.  and  that  all  recital*  or  statements  to  the  contrary  are  un¬ 
true.  That  neither  the  said  Waggaman  nor  their  -aid  trustees,  nor 
anv  one  or  more  <>f  their  said  trustees  had  any  right  to  re- 
20  lea-e.  or  to  allow  to  be  released,  any  part  of  the  security  for 
any  pretended  investment  of  said  trust  estate,  but  should 
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have  prevented  anythin.!:  of  the  port  from  being  done;  whether  such 
trustee  or  trustees  deemed  the  remainder  of  the  property  euflicient 
-eeii ri I y  for  debt  secured  or  not.  That  said  Thomas  K.  \Va™,mian 
had  no  right  to  sign  releases  containing  anv  sucli  recital,  and  his 
co  trustees  had  no  right  to  permit  him  to  do  s„.  That  he  was  not 
the  agent  of  your  petitioners,  and  certainlv  was  not  the  agent  of  vour 
petitioners  for  any  such  purpose.  That  said  Thomas  E.  WivWinan 
was  not  the  party  secured,  and  was  not  the  agent  for  the  then  holder* 
ot  the  no'es  la-t  above  mentioned,  and  the  recitals  in  said  release* 
are  without  the  knowledge  and  consent  of.  and  are  without  anv  war- 
rant  or  authority  whatsoever  from  your  petitioners.  and  are  untrue, 
and  Ins  co-trustees,  during  their  respective  co-trusteeship  should 
iav°  ^en  E>  it  that  no  such  conduct  or  acts,  concerning  tbe  tru-t 
e  fate  as  are  set  forth  in  this  petition  (long  continued  as  the  same  lias 
tioen)  *hould  or  could  have  occurred. 

I  lnVv-tbree.  ^  our  petitioners  further  alWe  and  show  that  after 
hnr  sa  d  deed  of  trust  of  February  11.  1887.  to  secure  T.uther  S 
Fr-toe.  ami  aBer  her  said  deed  of  trust  of  June  *24.  1887.  to  secure 
\\dbam_M.  TTodgc*.  the  said  Fannie  \.  Moore  hv  deed  da  ed  July 
11.  1887.  and  recorded  July  27.  1887.  in  Liber  1249.  folio  2°4 
et  sen.,  conveyed  all  the  real  estate  conveved  to  her  hv  the  aforesaid 
dceiL  r-orded  in  7  iber  1°49.  folio  29:  TJber  7  22m.  folio  220.  and 
Liher  1221.  folio  98.  to  Thomas  E.  Waggaman  and  John  Ridout. 
in  trust:  1st,  To  subdivide  the  same  in  their  discretion:  2nd.  To 
sell  slid  .property  or  any  part  thereof  in  their  discretion:  3rd.  To 
dispose  of  the  proceed*  of  the  sale*  thereof  in  accordance  with 
27  a  w ripen  agreement  of  even  date  therewith.  Said  written 
_  aer  enient  is  Inhibit  II  R.  1\  \0.  2.  to  the  hill  in  Equitv 
No.  2.).9,9.  and  l  ows  that  Thomas  E  Wag<>aman.  John  F.  Wagga- 
man  ami  He"rv  R  Wamaman  weve  the  bmiefiohd  owner-  under  mid 
deed  of  trust  re<  orded  in  Liher  1299.  folio  22  L 

Thirty-four.  Your  petitioners  are  informed  and  1  elieve.  and  upon 
such  information  and  belief,  allege,  charge  and  show,  that  after 
the  releases  hereinbefore  mentioned  and  referred  to.  said  Thomas 
E.  Waggaman  and  John  Eidout.  Trustees,  by  subsequent  convev- 
anees.  encumbered  the  prorerty  which  was  so  released  with  various 
new  deeds  of  trust  to  secure  new  loans,  and  (among  other*)  made, 
executed,  and  placed  upon  said  pronerty  which  had  been  released 
from  said  encumbrances  as  aforesaid  the  following  deeds  of  trust, 
namely:  a  deed  of  trust  dated  March  3.  1900.  and  re' orded  in  Liher 
2172.  folio  278.  to  Arthur  T.  Brice  and  William  J.  Flather  to  secure 
$47). 000.00  represented  by  certain  notes  of  James  B.  Nicholson,  pay¬ 
able  to  the  order  of.  and  endorsed  by  Thomas  E.  Waggaman  :  and 
a  deed  of  trust  dated  May  21.  1900.  and  recorded  in  Liher  2480. 
folio  221  to  said  Arthur  T.  Brice  and  William  J.  Flather  to  secure 
$92,900.00  represented  by  certain  notes  of  said  Janie*  B.  Nicholson 
payable  to  the  order  of  and  endorsed  by  said  Thomas  E.  Waggaman  : 
and  a  deed  of  trust  dated  June  25.  1901,  and  recorded  in  Liher  2580. 
folio  152.  to  said  Arthur  T.  Brice  and  William  J.  Flather  0>  -eeure 
$25,000.00  represented  by  certain  notes  of  said  James  B.  Xichobon 
payable  to  the  order  of.  and  endorsed  by  said  Thomas  E.  Wagga- 
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man:  and  a  deed  of  trust  dated  October  10,  1901,  and  recorded  in 
Liber  2594,  folio  298,  to  said  Arthur  T.  Brice  and  \\  ll ham  J. 
Flnther  to  secure  $127>  000.00  represented  by  one  note  ot  said  .James 
B  Nicholson  .arable  to  .lie  order  of.  and  endorsed  by  said  Thomas 
E.  Waggaman :  and  a  deed  of  trust  dated  .lime  2,  1904,  and  recorded 
in  Liber  2809.  folio  418.  to  said  Arthur  I .  Brice  and  \\  llham 
88  .1.  Blather  to  secure  817.700.00  represented  by  one  note  o 

said  James  B.  Nicholson  payable  to  the  order  of,  anil  en¬ 
dorsed  bv  said  Thomas  K.  Waggaman :  and  a  deed  of  trust  dated 
June  18  1904.  and  recorded  in  Liber  2819,  folio  208.  to  said  Arthur 
T  Brice  and  William  1.  Flathcr  to  secure  $40,000.00  represented 

hv  certain  notes  of  James  B.  Nicholson  payable  to  the  order  of,  and 
•  _  „  ,  •  n-ci  i a  iv.wv/cn •  oiwi  o  flood  nf  trust  dated 


)V  Opl'  Mill  llOICS  ( )  I  .Killies  s'*  IV  11V7..  v/.i  ~  -  ,  -j 

endorsed  bv  said  Thomas  E.  Waiipaman :  and  a  deed  of  trust  dated 
Jnlv  •>.">.  1901.  and  recorded  in  l  iber  2842.  folio  Id,  to  Oeorge  • 
Hamilton  and  Irving  Williamson  to  secure  the  Catholic  I  mveisity 

of  \merica  in  the  sum  of  SS7b.l '>S.9b.  , 

Ml  ot  said  Libers  i„  whiel.  said  deeds,  deeds  of  trust  releases  and 
conveyances  are  alleged  or  stated  to  be  recorded  are  Land  Keeoids 

nf  tlio  District  of  Columbia.  ,  . 

Your  petitioners  do  not  at  present  know  whether  the  note  com 

corning  which  -aid  Thomas  E.  Waggaman  (by  Ins  said  report  of 

F(4  ruarv  ->l<t  1S00)  reported  to  said  Ralston  as  bdlo^sM . . 

Eel  A  21  Loan  to  E.  ll.  «.  White,  note  dated  .lardy.  B^9(hex- 

tcndccl  to  Jan’v  18  <>2  on  or  before,  secured  on  Lot  ■»  W  idow  s  Mite. 

int  at  'i'  1  87  ->73  82’’  has  ever  been  in  fact  paid,  or  not;  nor  do  the> 

.  know  what  has  I  ecu, „e  of  said  note  mentioned  or  referred 

tl,e  humtta-e  above  noted.  Your  pet.t.oners  are  however  ni- 

i  r  | i..lt  I  ,e  note  therein-  intended  tec  lie  referred  to 

formed  and  belie\e.  that  un  utii  \V  hi  to  for  the  sum 

is  a  certain  note  originally  made  bv  said  .  •  •  b  reduced 

of  $7  323  33  ( an'  1 1 i cl i  on  or  before  M>  v  21,  lS.)d  1  ad  bet n  u  m  i 

to  $7:273:.32  dated  January  13.  1890.  and  originally  paya ble  to  the 
order  of  llenrv  Smith  one  year  after  date,  and  subsequent  :  - 

lit  T  m’v  13  190*>  and  b  one  of  the  notes  mentioned  m,  and 

'“Virf  A ;".»y  o . .11.  ll.  ftWjj.jyc- 

ilrCi.l'lCoM.'wi.  ft  ,72,  A..1 

iii, an,  . . .  ii,r»ri..nl  and  Is-C.-vj-  O.,.,  «n.l 

»  s&sx&ijm 

trustees,  oi  unto  a  <  ^  | 0r  at  any  time  prior 

Sal'Sl'UiySla  ti  iliereaftcr,  cnld  and  M  1*» 
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required  the  payment  of  said  note  to  himself  and  his  co-trustee  and 
the  deposit  of  the  amount,  or  proceeds,  thereof  to  their  joint  credit 
as  trustees,  and  the  ie-investment  of  the  corpus  or  principal  arising 
therefrom  in  some  good  and  safe  security  or  securities  satisfactory 
to  himself  and  to  the  Court;  and  both  before  and  after  said  note  was 
to  be  paid  should  have  required  the  same  to  be  kept  either  in  a  safe 
deposit  box,  or  other  safe  place  of  deposit,  in  the  joint  possession 
and  under  the  joint  control  of  himself  and  his  co-trustee  so  that 
neither  trustee  could  do  anything  with  said  note,  or  with  the  pro- 
ceed?  01  fiuits  thereot,  without  the  knowledge,  co-operation  and  ap¬ 
proval  of  the  other.  And  your  petitioners  further  say  that  said 
Ralston  did  nothing  ot  the  kind,  and  that  his  not  doing  so  was  neg- 
ligence  on  his  pait,  and  was  an  acquiescence  oil  lus  part  m  whatever 
foi  the  time  being  was  the  existing  status,  and  made  him  responsible 
and  liable  equally  with,  and  as  fully  as,  his  co-trustee, 
40  1  honias  E.  M  aggaman,  tor  all  losses  and  consequences  fiowT- 

ing  therefrom. 

At  the  time  said  Ralston  qualified  as  such  trustee  (i.  e.  May  4th, 
A.  1).  1800)  said  P.  A.  Moore  8800.00  note  was  then  payable  on 
June  24,  1000;  and  said  two  f.  A.  Moore  notes  aggregating  '$1,000.00 
were  then  payable  on  February  11,  1002;  and  said  Malone  notes 
weie  dated  February  F>,  A.  1).  1800,  and  were  payable  three  years 
after  date.  And  in  this  connection  your  petitioners  as  to  each  and 
all  of  these  notes  sa\  that  all  that  is  alleged  m  the  last  preceding 
paragraph,  as  to  the  note  therein  mentioned,  and  as  to  said  Ralston  s 
duties  and  liabilities  concerning  the  same,  is  equally  true  of,  and 
applicable  to,  the  notes  mentioned  in  this  paragraph,' and  as  to  said 
Ralston  s  duties  and  liabilities  concerning  the  same,  and  your  peti¬ 
tioners  ask  that  said  allegations  and  statements  be  taken,  considered 
and  treated  as  made  as  to  said  notes  mentioned  in  this  paragraph  in 
the  same  manner  as  if  here  repeated. 

Your  petitioners  say  that,  freely  acknowledging  their  lack  of  in¬ 
struction  in  the  law\  it  seemed  to  both  of  them,  that  in  Equity  and 
good  conscience,  the  said  Ralston  as  well  as  the  said  Waggaman 
should  be  held  accountable  for  the  estate,  which  was  in  the  custody 
of  both,  and  your  petitioner  Alice  Tyler  Easter,  inquired  of  the  said 
Ralston  if  sue h  was  not  the  case,  and  was  answered  by  him  that  such 
was  not  the  case.  Not  being  convinced  by  this  reply,  and  finding 
herself  upon  this  question  in  antagonism  to  said  Ralston,  and  her 
interest  in  antagonism  to  his,  through  her  counsel  Leigh  Robinson 
with  whom  she  consulted,  she  at  first  verbally  and  afterwards  in  a 
writing  bearing  date  December  12,  1905,  stated  to  said  Ralston, 
that  she  held  both  himself  and  Mr.  Thomas  E.  Waggaman 
41  responsible  as  trustees  for  the  w  hole  estate  of  the  beneficiaries. 

Thereafter,  viz.  on  December  20th  her  said  counsel  received 
from  the  said  Ralston  a  letter  stating  that  on  the  19th  instant  he  had 
resigned  as  trustee  in  this  cause,  and  had  obtained  a  reference  to  the 
Auditor  for  a  settlement  of  his  accounts.  On  the  22d  instant  her 
said  counsel,  for  the  first  time,  saw’  the  order  made  December  19. 
and  immediately  obtained  an  order  setting  aside  the  same,  and  on 
the  same  day,  wrote  to  said  Ralston  to  state  what  had  been  done 
4— 2755a 
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On  December  23rd  her  said  counsel  received  from  said  Ralston  a 
communication,  notifying  him  that  on  December  29th  he  would 
apply  to  the  Court  to  pass  an  order  identical  with  the  one  vacated: 
and  among  other  things  therein  containing  the  following:  “I  am  at 
all  times  ready  to  account  for  every  piece  of  property  that  came  to 
my  hands  as  trustee  and  can  go  further  and  account  for  the  various 
notes,  of  which  it  might  be  supposed  1  constructively  became  the  pos¬ 
sessor  and  which  had  been  taken  by  Mr.  Waggaman  months  or  years 
previously.’’  On  the  same  day  her  said  counsel  replied  and,  among 
other  things  after  quoting  the  foregoing  said:  “I  will  certainly  thank 
you  if  you  will  furnish  me  with  copies  of  each  or  all  of  the  above 
notes.  Replying  on  the  26th  instant,  the  said  Ralston  states: 
“The  notes  which  1  received  from  Mr.  Waggaman  are  on  file  with 


Mr.  Rozier  Dulany  in  the  Waggaman  case  and  are  open  to  your 
inspection.’*  A  reply  to  this  letter  by  one  from  her  said  counsel 
bearing  date  of  December  28th.  1905,  closes  the  correspondence. 
Copies  of  said  letters  marked  exhibit  “E,”  are  herewith  filed  and 
prayed  to  he  taken  as  part  hereof. 

On  information  and  belief,  your  petitioners  aver,  that  the  “tangled 
web."  which  the  trustee  in  bankruptcy,  the  said  Rozier  Dulany  is 
attempting  to  unravel  is  such  that  whatever  is  involved  therein  is 
exposed  to  protracted  litigation;  that  they  are  informed  and 

42  believe,  and  on  information  and  belief  aver,  that  the  counsel 
in  Equity  Suits  24921  and  24927,  are  not  pressing  for  decrees 

therein,  because  of  the  difficulty  of  adjudicating  at  this  time  between 
the  rights  of  complainants  and  the  rights  of  others  claiming  to  have 
loaned  large  sums  of  money  on  the  faith  of  the  releases  which  appear 
upon  the  record.  Your  petitioners  are  advised  and  insist  and  so 
charge,  that  in  Equity  ami  good  conscience,  they  should  not  be  com¬ 
pelled  to  take  investments  so  involved  in  this  imbroglio  of  litigation, 
or  be  subjected  to  the  labor  and  expense  necessary  to  ascertain  and 
become  possessed  of  any  possible  value  they  may  still  have,  but  that 
the  trustees  responsible  for  the  investments,  so  improperly  made  in 
the  business  of  one  of  the  fiduciaries,  should  be  held  accountable  for 
the  whole  balance,  remaining  due,  over  and  above  the  $10,000  se¬ 
cured  from  the  sureties  of  T.  E.  Waggaman  and  the  sum  which  may 
be  received  by  way  of  compromise  from  John  F.  Waggaman. 

Your  petitioners  are  advised,  and  allege  and  charge  that  it  was 
improper  for  said  Waggaman  and  Raleigh,  Trustees  during  their  co¬ 
trusteeship,  or  for  said  Waggaman  and  Ralston,  trustees,  during 
their  co-trusteeship,  or  for  either  of  said  Trustees  during  his  trustee¬ 
ship  either  to  make  an  investment,  or  to  continue  an  investment,  of 
any  part  of  the  trust  estate,  in  any  note  or  notes  in  which  one  of  the 
trustees  was  interested;  or  in  any  note  or  notes  secured  upon  prop- 
ertv  in  which  property  one  of  the  trustees  was  interested;  or  in  any 
note  or  notes  secured  upon  property  by  a  third  trust,  or  by  a  second 
trust,  or  by  any  trust  other  than  a  trust  constituting  a  first  lien  upon 
such  property"  or  in  any  note  or  notes  secured  upon  property  con¬ 
stituting  an  insufficient  security,  or  upon  property  part  of  which 
having  been  released  as  security,  the  balance  constituted  an 

43  insufficient  security;  or  in  any  note  or  notes  to  which  the 
trustees  for  the  time  being  would  not  acquire  and  have  a 
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good,  straight  and  regular  title,  with  a  good,  straight  and  regular 
title  tor  the  property  securing  the  same;  or  in  any  note  or  notes  or 
securities  used  in  the  business  of,  or  for  the  benefit  of,  or  belonging 
to  said  trustees  for  the  time  being,  or  either  of  said  trustees.  And  it 
"a,s  equally  improper  for  said  trustees,  or  for  either  of  said  trustees 
to  permit  any  part  of  the  property  securing  any  note  or  notes  in 
which  any  part  of  the  trust  estate  was  pretended  to  have  been  in¬ 
vested  to  be  released  from  the  operation  and  effect  of  the  deed  of 
trust  securing  the  same.  Yet  your  petitioners  are  informed  and 
believe,  and  accordingly  allege  and  charge  that  (with  the  exception 
merely  of  the  Cralle  and  Fisher  notes  which  were  given  by  the  pur¬ 
chasers  for  their  deferred  payments  upon  their  purchase  of  F  Street 
property)  each  of  said  trustees  so  acted  as  to  all  other  pretended 
investments  of  the  trust  estate.  And  with  the  exception  of  said 
Cralle  and  Fisher  notes,  all  other  pretended  investments  were  in 
notes  which  at  the  times  of  making  such  pretended  investments  wer° 
the  property  of  said  Thomas  E.  Waggaman,  or  treated  by  him  as  his 
property,  and  said  Thomas  E.  Waggaman  was,  at  such  times,  as  well 
as  tor  some  time  before  and  since,  either  the  owner  of.  or  largelv  and 
beneficially  interested  in,  the  property  upon  which  said  notes  were 
secured  and  that  the  trust  funds  pretended  to  have  been  invested  in 
said  notes  were  received  and  used  in  the  business  of.  and  for  the  ben¬ 
efit  of  said  fiduciary,  Thomas  E.  Waggaman.  and  that  a  consider- 
a  >le  part  of  the  property  described  in  the  respective  deed*  of  trusts 
securing  said  notes  was  released  from  the  operation  and  effect  of 
such  deeds  of  trusty  before  said  pretended  investments,  and  a  con- 
siderable  additional  part  of  the  propertv  described  in  said 
44  respective  deeds  of  trust  securing  said  notes  was  released  from 
the  operation  and  effect  of  such  respective  deeds  of  trust  after 
said  pretended  investments,  and  in  at  least  one  case  all  of  the  prop¬ 
erty  described  in  one  of  said  deeds  of  trust  securing  certain  of  «aid 
notes  was  after  said  pretended  investment  released  from  the  operation 
and  effect  of  said  deed  of  trust,  and  in  the  case  of  the  F.  \  Moore 
notes  your  petitioners  are  informed  and  believe  and  therefore  allege 
ami  charge  that  said  pretended  investments  in  an  $800  00  note  and 
m  two  notes  aggregating  $1,000.00  were  secured  onlv  on  second  and 
third  trusts  respectively,  and  your  petitioners  allege  and  charge  that 
said  pretended  investments  were  and  are  all  of  them  insufficiently 
secured.  And  your  petitioners  further  allege  and  charge  that  *aid 
Waggaman  and  Raleigh.  Trustees,  and  said  Waggaman  and  RaMon 
i  rustees  and  each  of  said  trustees,  either  had  actual  or  constructive 
notice  of.  all  releases  of  property  held  as  securitv  for  anv  pretended 
investment  of  trust  funds.  '  1  * 

Your  petitioners  are  advised,  and  insist  and  so  charge.  that  when 
the  trustee  Ralston  succeeded  to  the  trustee  Raleiah.  it  was  the  dutv 
of  the  former  to  ascertain  the  exact  condition  of  the  trust  fund  and 
the  sufficiency  of  all  securities  therefor,  and  if  anv  part  of  it  had 
been  misappropriated  or  insufficiently  secured,  improperly  or  im- 
providentlv  invested,  to  eharce  the  retiring  trustee,  and  his  co-trustee 
therewith,  in  settlement  with  them,  and  that  failure  to  do  this  was 
culpable  negligence;  that  if  wrongful  acts  of  his  co-trustee  had  been 
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already  committed,  it  was  the  duty  of  the  said  Ralston  to  take  meas¬ 
ures  by  suit  or  otherwise  to  compel  correction  thereof  or  restitution 
therefor;  that  it  was  the  duty  of  said  Ralston  to  ascertain  the  actual 
facts,  and  not  relv  upon  the  hare  assertion  of  his  co-trustee  in  relation 
to  the  condition  of  the  trust  fund;  that  the  moment  he  was 
45  constituted  trustee,  it  became  his  duty  to  make  it  impossible 
for  his  co-trustee  to  receive  and  misapply  the  trust  fund:  and 
in  pursuance  thereof  to  require  investments  to  he  made  in  the  names 
of  himself  and  his  co-trustee.  Waggaman  and  t he  title  to  existing  in¬ 
vestments  transferred  to  and  put  in  the  names  of  himself  and  said 
Waggaman.  a-  trustees  so  that  the  papers  secured  could  not  he  trans¬ 
ferred  without  the  action  of  both:  that  if  said  Ralston  wished  to 
secure  himsclt  against  losses  hv  reason  of  investments  which  might 
prove  unprofitable  or  worthless,  lie  should  have  obtained  authority 
from  the  Court  having  jurisdiction  of  the  cause;  that  if  without  the 
direction  of  the  court  he  made,  or  suffered  to  he  made,  or  suffer-  to 
continue  an  investment  upon  improper  or  inadequate  security,  which 
an  ordinarily  prudent  man  would  not  have  made,  then  lie  is  liable 
for  a  consequent  loss;  that  if  the  said  Ralston  permitted  his  co-trustee 
Waggaman  to  take  the  entire  management,  control  and  possession  of 
the  trust  property,  the  former  is  equally  with  the  latter  liable;  that 
if  with  the  concurrence  and  consent  of  the  said  Ralston,  the  duties 
of  the  trust  were  exclusively  performed  by  the  co-trustee  A\  aggaman 
the  said  Ralston  diould  be  held  accountable  for  the  conduct  and 
management  of  his  co-trustee  to  whom  he  so  improperly  delegated 
his  power,  exactly  as  if  said  Ralston  had  himself  done  such  things; 
and  the  fact  that  the  -aid  Ralston  confided  in  the  pecuniary  ability 
and  personal  integrity  of  his  co-trustee  is  no  justification  of  his 
neglect  of  his  own  duty.  Your  petitioners  charge  that  their  said 
trustee  Ralston  did  fail  to  perform  his  fiduciary  duty  in  all  the  ways, 
whether  of  com  mi -'■a  on  or  omission  pointed  out  in  this  petition. 

To  the  end.  therefore,  that  the  defendants  to  this  petition  may 
upon  their  several  and  respective  corporal  oaths  full.  true. 
4ft  direct,  and  perfect  answer  make  to  the  allegations,  statements 
and  charges  in  this  petition  contained,  and  to  the  several  in¬ 
terrogatories  hereinafter  numbered  and  set  forth — that  is  to  sav: 

1  Ts  the  F  TT.  O.  White  note  mentioned  in  said  renort  of  Febru¬ 
ary  *21  «t.  1800.  n-  dated  .Tannarv  1-°*  1220  and  extended  to  January 
\o  -jppo  aTU]  -ecu red  on  lot  0  Widow’s  Mite,  one  of  the  notes  se- 
cured  hv  said  deed  of  trust  dated  January  18.  1800.  and  recorded 
February  18.  1800  in  said  Taber  14ft2.  folio  200  et  sen.? 

2  Tf  so.  which  of  said  notes  mentioned  in  said  deed  of  trust  is  it? 

2  Ts  it  the  first  note  mentioned  in  said  trust? 

4  Was  it  as  orimnallv  made  a  note  of  F.  TT.  G  White  dated  Janu¬ 
ary  12.  1800.  for  87.222.28  and  payable  to  the  order  of  TTenrv  Smith 

one  year  after  date?  .  .  . 

5  When  and  how  was  it  curtailed  or  reduced  from  its  original 

amount  ($7,222,221  to  a  note  for  said  balance  of  87  272.22.  and  who 
was  the  owner  of  said  note  at  the  time  of  such  reduction? 

ft.  Who  made  and  paid  such  part  payment  thereof,  and  who  re¬ 


ceived  the  same? 

7.  Was  said  note  ever  owned  by 


the  Catholic  University  of  Amer- 
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ica,  and  if  so  during  what  period  was  it  owned  bv,  or  did  it  belong 
to  said  University? 

8.  \\  as  it  a  note  for  the  full  amount  of  $7,333.33  during  the  whole 
time  it  was  owned  by,  or  belonged  to  said  University?  If  not  what 
was  its  then  amount? 

9.  \\  as  said  note  ever  owned  by  Gen’l  L.  P.  Graham,  and  if  so 
during  what  period  was  it  owned  by,  or  did  it  belong  to  said  Graham? 

10.  Was  it  a  note  for  the  full  amount  of  $7,333.33  during  the 
whole  time  it  was  owned  by,  or  belonged  to  said  Graham?  If  not 

what  was  its  then  amount? 

47  11.  What  were  the  exact  indorsements  upon  said  note 

which  transmitted  title  to  it  from  one  owner  to  another? 

12.  Was  it  indorsed  so  as  to  he  payable  to  said  Waggaman  and 
Raleigh,  trustees,  or  to  their  order? 

13.  Was  it  ever  indorsed  so  as  to  be  payable  to  said  Waggaman 
and  Ralston,  trustees  or  to  their  order? 

14.  Was  the  sum  of  $7,273.32  in  funds  of  the  trust  estate  put  into 
the  purchase  of  said  note,  or  used  to  purchase  said  note?  Tf  not  what 
sum  was  so  applied? 

15.  Was  said  note  ever  paid  in  whole  or  in  part  after  being  pur¬ 
chased  for  the  trust  estate?  Tf  so.  when  and  by  whom,  and  to  whom, 
and  how  much,  if  anything,  was  paid  after  that  time,  and  what  was 
done  with,  or  became  of.  such  money  so  paid? 

Id.  Did  the  Trust  estate  ever  receive  the  same,  or  any  part 
thereof?  Tf  so.  how  much,  and  when  and  in  what  manner? 

17.  Was  said  note  ever  sold,  or  transferred  to  any  other  owner 
after  being  purchased  for  the  trust  estate?  Tf  so.  when,  and  by 
whom,  and  to  whom,  and  for  what  consideration,  and  what  was  done 
with  or  became  of  the  consideration  for  such  sale  or  transfer? 

18.  What  has  become  of  said  note? 

19  What,  if  any.  information  can  you  give  concerning  said  note, 
which  will  throw  light  upon  its  whereabouts,  or  aid  in  finding  or  dis¬ 
covering  it?  Answer  fully  and  give  all  information  you  can  upon 
this  subject? 

20.  Have  the  two  F.  A.  Moore  notes  dated  February  11.  1887 
aggregating  $1.900  00  (one  for  81.000.00  and  the  other  originallv 

for  $1,000.00.  but  reduced  to  a  balance  of  8000  bv  a  credit 
48  entered  thereon  of  $100.  on  January  11.  1887)  ever  been  paid 
after  being  purchased  for  the  trmt  estate?  Tf  so.  when,  and 
by  whom,  and  to  whom,  and  what  was  done  with,  or  became  of  any 
money  so  paid  upon  them  or  either  of  them? 

21.  Are  they  marked  “Paid”  or  “cancelled”? 

22.  TTas  the  F.  A.  Moore  note  dated  Junrt  24.  1887  (originally  for 
$1,000.00,  but  reduced  to  a  balance  of  8800  00  bv  a  credit  of  8200  00. 
entered  on  said  note  November  29.  1800)  ever  been  paid  after  being 
purchased  for  the  trust  estate?  Tf  so.  when,  and  by  whom,  and  to 
whom,  and  what  was  done  with,  or  became  of,  any  money  so  paid 
upon  said  note? 

To  which  end  your  petitioners  pray  as  follows,  namely: 

1st.  That  the  persons  hereinafter  named  as  defendants  to  this 
petition  may  be  made  defendants  to  the  same. 
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2nd.  That  the  defendants  Thomas  E.  AY  aggaman  and  William 
IT.  II.  Raleigh  shall  account  to  this  court  for  all  of  said  trust  estate 
which  came  into  their  hands  during  their  co-trusteeship;  and  that 
they,  and  each  of  them,  respectively,  shall  he  held  responsible  for  any 
and  all  loss,  deficiency,  insufficiency  or  inadequacy  during  their  said 
co-trusteeship,  and  for  any  had  or  improper  investments  during  that 
time. 

3rd.  That  the  defendants  Thomas  E.  Waggaman  and  Jackson  IT. 
Ralston  shall  account  and  the  defendant  Jackson  II.  Ralston  for  him¬ 
self  as  trustee  and  for  said  Waggaman  shall  account,  to  this  court  for 
the  whole  trust  estate  during  the  period  of  their  co-trusteeship  and 
that  they,  and  each  of  them,  respectively,  shall  he  held  responsible 
for  any  and  all  loss,  deficiency,  insufficiency  or  inadequacy  during 
their  said  co-trusteeship,  and  for  any  had  or  improper  investments 
made  or  continued  during  that  time. 

4th.  That  the  defendant  Jackson  II.  Ralston,  trustee, 
40  shall  also  account  to  this  court  for  himself  and  his  present  co- 
trustee.  Harry  L.  Rust,  for  the  whole  trust  estate  during  the 
period  from  the  removal  of  said  Thomas  E.  Waggaman  a<  his  co¬ 
trustee  down  to  the  time  when  said  Ralston  may  he  relieved  of  his 
present,  trusteeship. 

To  which  end  your  petitioners  pray  for  process  against  said  de¬ 
fendants  Thomas  E.  Waggaman  and  William  II.  IT.  Raleigh  as  late 
trustees  and  in  their  capacities  as  set  forth  in  this  petition,  and 
against  said  defendant  Jackson  IT.  Ralston,  as  trustee#  and  in  the 
capacities  as  set  forth  in  this  petition  (they  being  defendants  to  this 
petition),  requiring  them,  and  each  of  them,  to  appear  and  answer 
the  exigency  of  this  petition  and  to  answer  the  foregoing  interroga¬ 
tories. 

oth.  And  your  petitioners  pray  for  such  other  and  further  relief 
in  the  premises  as  the  nature  of  the  case  may  require,  and  to  the  court 
mav  seem  meet  and  proper. 

ALICE  T.  EASTER. 


Pistrtpt  of  Columbia,  ss: 

I.  Alice  Tyler  Easter,  being  first  duly  sworn  depose  and  say.  that  I 
have  heard  read  the  foregoing  petition  by  me  subscribed  and  that  the 
matters  and  things  therein  alleged  of  my  own  knowledge  are  true, 
and  the  matters  alleged  on  information  and  belief  I  belive  to  be  true. 

ALICE  T.  EASTER. 


Subscribed  and  sworn  to  before  me  this  3rd  day  of  March,  190(3. 

[ seal. ]  M.  A.  SCITEELE, 

Notary  Public .  D.  C. 

LEIGH  ROBINSON  & 

CONWAY  ROIUNSON. 

Solicitors  for  Mrs.  Alice  Tyler  Easter. 

G.  W.  S.  MLSGRAVE. 

For  Miss  Susan  W .  Edwards. 
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Filed  March  3,  1906. 

Filed  May  9,  1899.  J.  R.  Young,  Clerk. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

In  Equity.  No.  7907,  Docket  — . 

Susan  \Y.  Edwards 
vs. 

Chapman  Maupin. 

Know  all  men  by  these  presents,  That  we.  Jackson  II.  Ralston  as 
principal  an  i  The  Fidelity  and  Deposit  Company  of  Baltimore 
Maryland,  ail  ot  the  District  of  Columbia,  acknowledge  ourselves 
indebted  to  the  l  nited  States  of  America  in  the  penal  sum  of  Ten 
thousand  ($10,000.00)  dollars,  for  the  payment  of  which  we  bind 
ourselves  and  every  of  our  heirs,  executors,  and  administrators 
joint lv  and  severally,  tor  and  m  the  whole.  Sealed  with  our  seals’ 
and  dated  this  4th  day  of  May,  A.  I).  1899. 

W  liereas  the  said  Jackson  II.  Ralston  has  been  duly  appointed  a 
trustee  m  the  above-entitled  cause  in  the  place  and  stead  of  W  II  II 
Raleigh,  relieved. 

Xoxv,  the  condition  of  the  aliove  obligation  is  sneli  that  if  the 
above-bounden  -Jackson  II.  Ralston  shall  faithfully  perform  all  of 
Ins  duties  as  such  trustee  and  shall  in  all  things  obey  such  order  and 
decree  as  tins  court  shall  make  m  the  premises,  then  the  above  obli¬ 
gation  to  be  void  and  of  no  effect:  else  to  lie  in  full  force  and  virtue. 

•JACKSON  II.  RALSTON.  rSFVI  1 

FIDELITY  AND  DEPOSIT  COMPANY 
OF  MARYLAND, 

Per  EDWIN  WARFIELD,  President,  [sevl  1 

Witness:  'J 


Attest : 

II.  E.  BALES,  Secretary. 
(10^  I.  R.  Stamp.) 


Approved  this  9th  day  of  May,  1899. 


A  true  copy.  Test: 

J.  IL  YOUNG,  Clerk , 
By  F.  E.  CUNNINGHAM, 
[seal.]  Ass’t  Clerk. 


CIIAS.  C.  COLE, 

A sso.  Justice  S.  C.  D.  C. 
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Exhibit  “C.” 


Filed  March  3,  1906. 

Filed  November  12,  1890.  R.  J.  Meigs,  Clerk. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

In  Equity.  No.  7907,  Docket  21. 

Susan  IV.  Edwards  et  al. 
vs. 

Chapman  Maupin. 


Know  all  men  by  these  presents,  That  we,  m.  II.  II.  Raleigh 
principal  and  Joseph  Renshaw  and  George  J.  Johnson,  sureties  ac¬ 
knowledge  ourselves  indebted  to  the  United  States  in  the  penal  sum 
of  ten  thousand  dollars,  for  the  payment  of  which  we  bind  ourselves 
and  every  of  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  for  and  in  the  whole.  Sealed  with  our  seals,  and  dated 
the  day  and  year  aforesaid. 

Whereas  the  said  W  illiam  II.  II.  Raleigh  has  been  duly  appointed 
by  decree  passed  in  this  cause  on  October  17th  1890  trustee,  in  con¬ 
junction  with  Thomas  E.  Waggaman  under  will  of  Mary  E.  Mac- 
Pherson,  in  place  of  James  1>.  Oreen. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if  the 
above-bounden  Raleigh  shall  in  all  respects  discharge  his  duty  as 
such  trustee,  and  under  said  decree  and  shall  in  all  things  obey  such 
order  and  decree  as  this  court  shall  make  in  the  premises,  then  the 
above  obligation  to  be  void  and  ol  no  ellect;  else  to  be  in  lull  force 
and  virtue. 


Teste: 

G.  W.  MUSGRAVE, 
JOHN  ROSE,  as  to 


R.  L.  HALL, 

As  to  Geo.  J.  Johnson. 


W.  H.  II.  RALEIGH. 
JOSEPH  RENSHAW. 
GEO.  J.  JOHNSON. 


[seal.] 

j  SEAL.] 
[SEAL,  j 


Approved  12  November  1890. 

CITAS.  P.  JAMES, 

Justice  S.  C.  D.  C. 

[seal.] 

A  true  cop v.  Test: 

J.  R.  YOUNG,  Clerk , 

By  F.  E.  CUNNINGHAM, 

Asst  Clerk. 
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52  State  of  Maryland, 

City  of  Baltimore,  ss: 

I,  G.  Evett  Reardon,  a  Commissioner  for  the  District  of  Columbia, 
in  the  City  of  Baltimore,  do  hereby  certify  that  Wm. 
H.  II.  Raleigh,  the  principal  to  the  Bond  herein,  personally  appeared 
before  me  in  the  City  aforesaid,  the  said  W  m.  II.  II.  Raleigh,  being 
1^  u  ^  know  n  to  me  to  be  the  person  wTho  executed  said 

Bond,  and  acknowledged  that  he  executed  the  same  for  the  purposes 
therein  stated. 

Given  under  my  hand  and  official  seal,  this  31st  dav  of  October 
A.  D.  1890. 

[seal  of  commissioner.]  G.  EVETT  REARDON, 

A  Commissioner  of  Deeds  for  District  of 
Columbia  in  the  State  of  Maryland, 
Residing  at  Baltimore  City,  33  Lexing¬ 
ton  Street. 

State  of  Maryland, 

City  of  Baltimore,  ss: 

I,  G.  Evett  Reardon,  a  commissioner  for  the  District  of  Columbia 
in  Man  land,  in  the  City  of  Baltimore,  do  hereby  certify  that  Joseph 
Renshaw  one  of  the  sureties  on  the  Bond  herein,  personally  appeared 
before  me  in  the  City  aforesaid,  the  said  Joseph  Renshaw\  being 
peisonallv  well  known  to  me  to  he  the  person  who  executed  said  Bond 
as  surety,  and  acknowdedged  the  execution  thereof.  And  the  said 
Joseph  Renshaw  being  duly  sworn  according  to  law,  deposes  and  says 
that  he  is  worth  the  sum  of  Ten  Thousand  Dollars  ($10,000.00)  in 
leal  e>tate,  o\ei  and  above  all  debts  and  liabilities  whatsoever 

n  TsoTder  "ly  hand  and  official  ^1.  tl>>s  31st  day  of  October. 

^1.  •  Io JU, 

[seal  of  commissioner.]  G.  EVETT  REARDON, 

A  Commissioner  of  Deeds  for  District  of 
Columbia  in  the  State  of  Maryland, 
Residing  at  Baltimore  City,  33  Lexing¬ 
ton  Street. 

Exhibit  “D.” 

Filed  March  3,  1906. 

Filed  October  25,  1890.  R.  J.  Meigs,  Clerk 

In  the  Supreme  Court  of  the  District  of  Columbia,  the  24th  Dav  of 

October,  1890. 

In  Equity.  No.  7907,  Docket  _ . 

Susan  W.  Edwwrds  et  al. 
vs. 

Chapman  Maupin. 

Know  all  men  by  these  presents.  That  we,  Thomas  E.  Waggaman 
principal,  and  Daniel  13.  Clarke  and  John  W.  Pilling,  sureties  all 
5 — 2755a 
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of  the  District  of  Columbia,  acknowledge  ourselves  indebted  to  the 
United  States  in  the  penal  sum  of  ten  thousand  dollars,  for  the  pay- 
ment  of  which  we  hind  ourselves  and  every  of  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  for  and  m  the  whole. 
Sealed  with  our  seals,  and  dated  the  day  and  year  aforesaid. 

Whereas  the  said  Thomas  E.  Waggarnan  has  been  duly  appointed, 
bv  decree  passed  in  this  cause  on  October  17".  1S90,  trustee,  in  con¬ 
junction  with  W.  II.  11.  Raleigh,  under  will  of  Mary  E.  Macpherson, 

in  place  of  James  B.  Green.  ..  , 

Now  the  condition  of  the  above  obligation  is  such,  that  it  the 
above-bounden  Waggarnan  shall  in  all  respects  discharge  his  duty 
as  such  trustee,  and  under  said  decree  and  shall  in  all  things  obey 
such  order  and  decree  as  this  court  shall  make  in  the  premises,  then 
the  above  obligation  to  he  void  and  of  no  effect;  else  to  he  in  lull 

force  and  mi tue.  TIIOS.  E.  WAGGAMAN.  [seal. 

DANE.  B.  CLARKE. 

J.  W.  PILLING. 

Witness : 


SEAL. 

[seal.] 


Approved  Oct.  25,  1890. 

A.  C.  BRADLEY,  Justice. 

[seal.] 

A  true  copv.  Test: 

J.  R.  YOUNG,  Clerk, 

By  F.  E.  CUNNINGHAM, 

Asst  Clerk. 
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Exhibit  “E”  No.  1. 
Filed  March  3,  1906. 


1333  F  Street  N.  W.,  Washington,  D.  C., 

December  12,  1905. 

Jackson  H.  Ralston,  Esq.,  Bond  Building,  City. 

Dear  Sir:  As  stated  in  my  conversation  with  you,  some  weeks 
ncr0  I  have  felt  constrained  to  advise  my  client,  Mrs.  Easter,  that 
both  yourself  and  Mr.  Thomas  E.  Waggarnan,  as  trustees,  are  re¬ 
sponsible  for  the  whole  estate  of  the  beneficiaries,  which  should  now 
lie  intact.  The  situation,  as  presented  by  the  papers  you  have  filed, 
would  indicate  that  the  estate  of  the  beneficiaries  was  left,  practically, 
in  the  exclusive  custody  and  control  of  your  cotrustee,  and  he  dis¬ 
posed  of  it  as  if  it  was  his  own.  This  doubtless  arose  because  of  your 
implicit  confidence  in  him;  and  if  this  were  sufficient  to  exonerate 
yourself.  I  would  take  pleasure  in  so  advising  Mrs.  Easter.  But  with 
the  li'dit  before  me.  f  am  unable  to  so  advise  her. 

As  "regards  the  offer  of  John  F.  Waggarnan  to  compromise  the 
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suit  against  him  for  $3,000,  Mrs.  Easter  can  do  no  better  than  accept 
your  judgment  as  to  what  is  the  safest  action  to  take  so  far  as  his 
liability  .is  concerned.  V  hatever  it  is  in  your  power  to  recover  from 
him,  it  is  in  my  opinion  your  duty  as  trustee,  to  recover;  and  vour 
responsibility  would  be  deminished  to  the  extent  of  such  recovery. 

M  hatever  you  fail  to  recover  from  him  vou  will  be  liable  for  your¬ 
self. 

Inasmuch,  as  I  would  expect  the  court  to  hold  that  you  are  re¬ 
sponsible  for  what  should  now  be  coming  to  the  beneficiari-s,  I  cannot 
think  a  beneficiary  should  be  called  on  to  pay  the  costs  of 
suit  or  a  solicitor’s  fee,  because  the  trustee  is  unable  to  produce 

the  estate  of  which  he  is  custodian  and  must  resort  to  litiga¬ 
tion  for  the  purpose. 

Yours  truly, 


ob  Exhibit  “E”  No.  2. 

Filed  March  3,  1906. 

Ralston  &  Siddons, 

Attorneys  &  Counsellors  at  Law. 

Washington,  D.  C. 

Bond  Building. 

T  .  ,  „  .  December  19,  1905. 

Leigh  Robinson,  Esq.,  Washington,  D.  C. 

Edwards  v.  Maupin,  Equity  No.  7907. 

Dear  Sir:  I  think  it  proper  to  state  to  you  that  I  have  to-day  re¬ 
signed  as  trustee  in  the  above  entitled  case  and  have  asked  the  Court 
to  refer  mv  accounts  for  settlement  to  the  Auditor,  and  an  order  for 
this  purpose  has  been  passed.  I  shall  ask  the  Auditor  to  fix  a  time  to 
take  up  t lie  matter. 

Very  truly  yours,  J.  H.  RALSTON. 

R.-H. 

57  Exhibit  “E”  No.  3. 

Filed  March  3,  1906. 

1333  F  Street  N.  W.,  City. 

December  22d.  1905. 

Jackson  IT.  Ralston,  Esq.,  Bond  Building. 

Dear  Sir:  To-dav  T  had  the  omxirtunitv  for  the  first  time  to  be¬ 
come  acquainted  with  the  contents  of  the  order  obtained  by  you  on 
the  19th  instant,  accepting  your  resignation  as  trustee  in  Edwards  v. 
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Maupin,  Eq.  7907,  and  granting  a  reference  to  the  Auditor  to  state 
among  other  tilings  the  proper  allowance  to  he  made  you  lor 
solicitor's  fees.  Ilad  you  notified  me  so  that  I  could  have  had  an  op¬ 
portunity  to  he  present,  1  would  have  opposed  the  motion  for  the 
order.  Therefore  to-day  immediately  after  reading  it,  1  went  into 

court  and  had  the  same  vacated. 

As  stated  to  you  in  my  letter  of  the  12th  instant,  your  cestui  que 
trust  Mrs.  Easter,  holds' you  as  well  as  your  co-trustee  Waggaman 
liable  for  the  estate,  and  further  does  not  recognize  your  right  to  a 
solicitor's  fee  for  producing  the  estate  for  which  you  are  responsible. 
She  objects  to  your  relinquishment  of  your  trusteeship  before  she 
can  submit  her  view  as  to  your  accountability.  She  will  probab  } 
do  this  before  the  end  of  the  ensuing  week. 

Yours  truly,  * 
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Exhibit  “E”  No.  4. 

Filed  March  3,  1906. 

Ralston  &  Siddons, 
Attorneys  &  Counsellors  at  Law, 
Washington,  D.  C. 


December  23,  1905. 


Bond  Building. 

Leigh  Robinson,  Esq.,  Washington,  D.  C. 

Edwards  v.  Maupin. 

Df\k  Sir:  I  have  before  me  yours  of  December  22nd  I  ■>  re¬ 
sumin'*  and  obtaining  the  order  of  reference  to  the  Auditor,  the 
question  of  a  determination  of  a  proper  solictors  fee  was  rese  vcd. 

,  ,v  understanding  being  that  Mrs.  Easter  could  object  to  the  allow¬ 
ance  of  anv  if  she  saw  fit  to  do  so.  I*  urtbermore  before  I  could  be 

relieved  "fr- .  responsibility,  she  w.a.ld  have  bad  the  opportunity 

before  the  Auditor  of  presenting  any  possible  objection  slu  mtg  it 
l  ave  b>  mv  account.  Tn  view  of  the  foregoing  I  am  at  a  complete 
loss  to  understand  any  ground  for  objection  to  the  order  as  taken  or 
win-  it  should  have  been  set  aside  In  addition  T  nin\  add  that  1 
asked  the  Auditor  yesterday  to  notify  you  and  Miss  Edamds  of  the 

time  he  might  fix  for  stating  the  account.  . 

r  am  at  all  times  readv  to  account  for  every  piece  of  property  that 
eaine  lo  inv  band-  and  can  go  further  and  account  or  the  various 
r  1  i  li  ii  niioht  he  cunr>o^ed  T  constincti\el\  betaine  the 

rs::;  i i,?,-ii « £»  <«  «r.  . . • . 

bars  previously.  T  decline  to  account  for  the  solvency  of  such  notes, 
'and  if  vou  can  inform  me  of  any  reason  or  authority  making  me  re- 
pponsible  for  the  errors  of  judgment  of  a  prior  trustee.  T  should  be 

-q  S'T enclose  herewith  motion  for  reference  to  the  Auditor. 

Notwithstanding  the  setting  aside  of  the  order  accepting 
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my  resignation,  I  shall  decline  to  act  further  as  trustee  in  the  prem¬ 
ises,  excepting  so  tar  as  is  incidental  to  turning  over  any  property  I 
may  have  to  my  successor.  Our  firm  shall  consider  further  entering 
its  disappearance  in  the  case  ot  Rust  and  Ralston  against  Waggaman, 
so  that,  if  you  or  any  one  else  care  to  appear  for  Mr.  Rust,  there  will 
be  nothing  in  the  way. 

Very  truly  yours,  .  J.  H.  RALSTON. 

R.-H. 

Enclosure. 


60  Exhibit  “E”  No.  5. 

Filed  March  3,  1906. 

1333  F  Street  N.  W.,  City. 

December  23d,  1905. 

Jackson  IT.  Ralston,  E=q.,  Bond  Building,  City. 

Dear  Sir:  Yours  of  December  23d,  1905,  enclosing  copy  of  mo¬ 
tion,  and  notice  thereof,  which  notifies  me,  that  you  will  call  up  said 
notice  on  Friday,  December  29th,  is  just  received.  I  believe  the 
time  named  comes  during  the  holidays.  Should  it  happen,  that 
Justice  Anderson  might  hold  no  court  on  that  day,  T  request,  that  you 
let  me  know  of  any  subsequent  time,  at  which  you  may  intend  to  call 
up  the  same,  as  I  desire,  whenever  it  is  heard,  to  be  present  and  op¬ 
pose  the  granting  thereof. 

It  is  expected  shortly  to  institute  in  behalf  of  Mrs.  Easter,  proceed¬ 
ings  asserting  among  other  things  her  rights  and  claims  against  you, 
and  the  cause  should  not  be  referred  to  the  Auditor,  or  your  status, 
as  trustee  or  liability  to  be  proceeded  against  in  any  way  as  such 
trustee,  or  your  right  to  prosecute  and  duty  to  prosecute  the  case  of 
Rust  and  Ralston  v.  Waggaman.  in  Equity  No.  25123,  as  such  trus¬ 
tee,  be  in  any  way  changed,  altered  or  acted  upon,  until  the  entire 
controversy  is  developed  before  the  court,  and  in  shape  for  a  reference 
to  the  Auditor,  not  piece  meal,  hut  as  a  whole.  Furthermore,  I  think 
you  should  not  he  allowed  to  resign,  or  he  relieved  either  of  your 
duties  or  your  liabilities  as  trustee  in  any  respect  until  your  liability 
and  your  responsibility  has  first  been  ad  indicated.  The  right  of 
the  court  to  proceed  against  you  in  any  way.  as  a  trustee  or  officer 
of  the  court  should  not  he  relinquished,  diminished  or 

61  affected;  as  it  might  be  were  your  resignation  now  accepted; 
or  before  it  is  ascertained,  how.  to  what  extent,  or  in  what 

manner  you  might  be  proceeded  against  for  any  duty,  liability,  or 
delinquency  which  may  he  established  against  you. 

T  note  in  your  letter  of  this  date  you  sav:  “T  am  at  all  times  ready 
to  account  for  every  piece  of  property  that  came  to  mv  hands,  and 
can  go  further  and  account  for  the  various  notes  of  which  it  might 
be  supposed  I  constructively  became  the  possessor  and  which  had 
been  taken  by  Air.  Waggaman,  months  or  years  previously.”  I  will 
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certainly  thank  you  if  you  will  furnish  me  with  copies  of  each  or  all 
of  said  notes,  at  your  earliest  convenience. 

By  so  doing  you  will  greatly  oblige, 

Yours  truly,  • 
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Exhibit  “E"  No.  6.. 


Filed  March  3,  1006. 

Ralston  &  Siddons, 

Attorneys  &  Counsellors  at  Law, 

Washington,  D.  C. 

Bond  Building. 

December  26,  1905. 

Leigh  Robinson,  Esq.,  Washington,  D.  C. 

Edwards  V.  Maupin. 

Dear  Sir:  T  have  before  me  your  note  of  December  23d. 

I  shall  press  for  a  disposition  of  the  pending  motion  on  1  riday 
or  the  first  available  occasion  thereafter.  I  find  myself  placed  in  an 
intolerable  situation  in  being  trustee  for  a  person  who  is  dissatisfied 
with  iiiv  actions  and  T  propose  to  terminate  the  relation  as  quickly 
as  possible.  I  shall  assuredly  sign  no  more  checks  as  trustee  and 

take  no  further  action  in  that  capacity.  .  . 

Mv  firm,  as  vou  know,  has  started  a  suit  for  the  benefit  of  the 

trusteeship  and'  I  shall  seek  to  he  relieved  from  any  responsibility 
in  this  connection  as  quickly  as  may  he.  One  who  is  unwilling  to 
recognize  the  propriety  of  my  action  as  trustee  should  not  he  ex¬ 
pected  to  submit  to  my  action  as  attorney. 

Other  attornevs  to  whom  application  has  been  made  have  been 
unable  to  see  the  ground  of  Mrs.  Easters  complaint  and  have  refused 
to  act  for  her.  As  you  take  a  different  view  of  the  matter,  I  think 
I  am  justified,  in  all  fairness  as  one  member  of  the  bar  to  another, 
to  a*k  that  vou  kindlv  inform  me  on  what  theory  you  think  1  am 
responsible  to  Mrs.  Easter,  and  upon  what  precedent  your 
63  belief  is  founded.  T  confess  I  am  unable  to  discover  any 
grounds  for  such  reliability. 

Tt  seems  to  me  that  the  information  above  requested  should  be 
furnidied  before  any  action  should  he  taken  on  your  part  winch 
would  have  a  tendency,  however  unsustained  it  might  he,  to  injure 
another  member  of  the  bar. 

The  notes  which  I  received  from  Mr.  W  aggaman  are  on  file  with 
Mr  Rosier  Dulanev,  trustee  in  the  Wageaman  case,  and  are  open 
to  your  inspection."  Two  of  the  notes  which  Mr.  Rust  and  myself 
received  on  investment  which  we  have  made  are  in  the  National 
Metropolitan  Citizens  Bank  for  collection,  and  one  is  with  the  Lmon 
Trust  Company  for  the  same  purpose. 

Very  truly  yours,  j.  R  RALSTON. 


R.  H. 
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64  Exhibit  “E,”  No.  7. 

Filed  March  3,  1906. 

1333  F  Street,  N.  W. 

M  ashington,  D.  C.,  December  28,  1905. 
Jackson  II.  Ralston,  Esq.,  Bond  Building,  City. 

Dear  Sir:  I  have  to-day  your  letter  of  yesterday.  You  refer  to 
^a<ter  as  a  person  who  is  dissatisfied  with  your  actions,  where- 
.e  you  propose  to  terminate  the  relation  you  sustain  to  her  as 
quickly  as  possible.  I  am  unaware  of  anything  said  to  you  by  Mrs. 
Ea.ster  to  which  these  words  can  be  applied,  unless  vou  "refer  "to  the 
di  Here  nee  of  opinion  expressed  by  myself,  as  to  the  "principles  upon 
"  :]K  1  you  should  account.  So  far  from  expressing  dissatisfaction 
with  your  action  m  the  suit  against  John  F.  Waggaman,  she  has, 
through  me,  expressed  satisfaction  therewith,  and  will  only  express 
dissatisfaction  in  ca.-e  of  the  non-action,  which  you  threaten 

lou  speak  of  my  taking  a  step  “which  would  have  a  tendency 
however,  unsustained  it  might  be,  to  injure  another  member  of  the 
har  It  does  not  occur  to  me,  that  a  difference  of  opinion  on  a 
legal  question  need  be  anything  but  an  honest  difference.  Certainly 
1  have  intended  no  in  jury  to  you  unless  a  difference  of  opinion,  as 

to  the  principle  on  which  you  should  account  be  so  considered  bv 

you. 

As  heretofore  stated  to  you  both  verbally  and  in  writing,  the 
principle  upon  which  Mrs.  Easter  will  expect"  you  to  account  is’  that 
you,  as  well  as  Mr.  Waggaman,  are  responsible  for  the  whole  estate 
of  which  both  of  you  were  trustees.  This  seems  to  me  to  be  a  prin¬ 
ciple  ot  Equity  and  good  conscience,  and  I  am  satisfied  you  will  find 
authority  for  it  in  the  nearest  text  book  on  the  subject.  I 
6°  ani  n°t  prepared  at  this  time  to  argue  the  question  either 
before  you  or  before  the  court.  My  time  indeed,  has  been 
occupied  by  the  duty  of  insisting  upon  the  right  of  Mrs.  Easter  to 
be  so  much  as  heard  before  the  question  is  decided.  Perhaps  I  can 
at  no  time  expect  to  bring  over  to  my  view  a  trustee  who  differs,  you 
will  pardon  me  for  saying,  who,  so  passionately  differs  from  his 
cestui  que  trust:  but  before  a  dispassionate  tribunal,  at  the  proper 
time,  when  the  question  is  properly  at  issue.  I  will  hope  to  be  able  to 
submit  views  worthy  of  consideration  at  least.  At  that  time,  the 
court  may  decide  that  you  are  right,  that  she  is  wrong.  Whatever 
nu\  be  the  ultimate  decision,  Mrs.  Easter  has  an  unquestionable 
right  to  submit  her  contention  to  the  court  in  advance  of  action  by 
the  court. 

You  say  you  find  yourself  “placed  in  an  intolerable  situation,” 
in  being  required  to  remain  as  trustee  under  the  circumstances.  I 
must  confess  myself  at  a  loss  to  understand,  why  any  trustee  should 
consider  it  “intolerable.”  to  be  required  to  account  for  his  trust  be¬ 
fore  he  is  suffered  to  resign  it ;  nor  am  I  astute  enough  to  see  why 
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certainly  thank  vou  if  you  will  furnish  me  with  copies  of  each  or  all 
of  said  notes,  at  your  earliest  convenience. 

By  so  doing  you  will  greatly  oblige, 

Yours  truly,  * 
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Exhibit  “E”  No.  6.. 


Filed  March  3,  1006. 

Ralston  &  Siddons, 

Attorneys  &  Counsellors  at  Law, 

Washington,  D.  C. 

Bond  Building. 

December  26,  1905. 

Leigh  Robinson,  Esq.,  Washington,  D.  C. 

Edwards  V.  Maupin. 

Dear  Sir  :  I  have  before  me  your  note  of  December  23d. 

I  shall  press  for  a  disposition  of  the  pending  motion  on  1  riday 
or  the  first  available  occasion  thereafter.  I  find  myself  placed  man 
intolerable  situation  in  being  trustee  for  a  person  who  is  dissatished 
with  mv  actions  and  1  propose  to  terminate  the  relation  as  quickly 
as  possible.  I  shall  assuredly  sign  no  more  checks  as  trustee  and 

take  no  further  action  in  that  capacity.  ^  ,  ,, 

Mv  firm,  as  vou  know,  has  started  a  suit  for  the  benefit  of  the 
trusteeship  and'  I  shall  seek  to  he  relieved  from  any  responsibility 
in  this  connection  as  quickly  as  may  he.  One  who  is  unwilling  to 
recognize  the  propriety  of  my  action  as  trustee  should  not  he  ex¬ 
pected  to  submit  to  my  action  as  attorney. 

Other  attorneys  to  whom  application  has  been  made  have  been 
unable  to  see  the  ground  of  Mrs.  Easters  complaint  and  have  refused 
to  act  for  her.  As  you  take  a  different  view  of  the  matter,  1  think 
1  am  justified,  in  all  fairness  as  one  member  of  the  bar  to  another, 
to  a-k  that  vou  kindlv  inform  me  on  what  theory  you  think  l  am 
responsible  to  Mrs.  Easter,  and  upon  what  precedent  your 
63  belief  is  founded.  T  confess  T  am  unable  to  discover  any 
grounds  for  such  reliability. 

It  seems  to  me  that  the  information  above  requested  should  be 
furnished  before  any  action  should  he  taken  on  your  part  winch 
would  have  a  tendency,  however  unsustained  it  might  he,  to  injure 

another  member  of  the  bar. 

The  notes  which  T  received  from  Mr.  W  aggaman  are  on  hie  with 
Mr  Rosier  Dulanev,  trustee  in  the  Wageaman  case,  and  are  open 
to  your  inspection.  Two  of  the  notes  which  Mr.  Rust  and  myself 
received  on  investment  which  we  have  made  are  in  the  National 
Metropolitan  Citizens  Bank  for  collection,  and  one  is  with  the  Union 
Trust  Company  for  the  same  purpose. 

Very  truly  yours,  j  H  RALSTON. 


R.  H. 


ALICE  TYLER  EASTER. 
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64  Exhibit  “E,”  No.  7. 

Filed  March  3,  1906. 

1333  F  Street,  N.  W. 

Washington,  D.  C.,  December  28,  1905. 
Jackson  IT.  Ralston,  Esq.,  Bond  Building,  City. 

I'kau  .Sik:  I  have  to-day  your  letter  of  yesterday.  You  refer  to 
-li».  faster  as  a  person  who  is  dissatisfied  with  your  actions  where¬ 
fore  you  propose  to  terminate  the  relation  you  sustain  to’  her  as 
quickly  as  possible.  1  am  unaware  of  anything  said  to  you  by  Mrs. 
faster  lo  which  these  words  can  be  applied,  unless  you  "refer  to  the 
dillerence  of  opinion  expressed  by  myself,  as  to  the  "principles  upon 
which  you  should  account.  So  far  from  expressing  dissatisfaction 
with  your  action  m  the  suit  against  John  F.  Waggaman,  she  has 
through  me,  expressed  satisfaction  therewith,  and  will  only  express 
dissatisfaction  m  case  of  the  non-action,  which  you  threaten. 

5  ini  speak  ol  my  taking  a  step  ‘‘which  would  have  a  tendency 
however,  unsustamed  it  might  be,  to  injure  another  member  of  the 
>ar  It  does  not  occur  to  me,  that  a  difference  of  opinion  on  a 
egal  quotion  need  be  anything  but  an  honest  difference.  Certainly 
I  have  intended  no  injury  to  you  unless  a  difference  of  opinion,  as 

to  t lie  principle  on  which  you  should  account  be  so  considered  bv 

you. 

As  heretofore  stated  to  you  both  verbally  and  in  writing,  the 
principle  upon  which  Mrs.  Easter  will  expect' vou  to  account  is’ that 
you  as  well  as  Mr.  Waggaman,  are  responsible  for  the  whole  estate 
°f  which  both  of  you  were  trustees.  This  seems  to  me  to  be  a  prin¬ 
ciple  of  Equity  and  good  conscience,  and  I  am  satisfied  you  will  find 
authority  for  it  in  the  nearest  text  book  on  the  subject.  I 
bo  am  not  prepared  at  this  time  to  argue  the  question  either 
before  you  or  before  the  court,  Mv  time  indeed,  has  been 
occupied  by  the  duty  of  insisting  upon  the  right  of  Mrs.  Easter  to 
be  so  much  as  heard  before  the  question  is  decided.  Perhaps  I  can 
at  no  time  expect  to  bring  over  to  my  view  a  trustee  who  differs,  you 
will  pardon  me  for  saying,  who,  so  passionately  differs  from  his 
cestui  que  trust;  but  before  a  dispassionate  tribunal,  at  the  proper 
time,  when  the  question  is  properly  at  issue.  I  will  hope  to  he  able  to 
submit  views  worthy  of  consideration  at  least.  At  that  time,  the 
court  may  decide  that  you  are  right,  that  she  is  wrong.  Whatever 
may  be  the  ultimate  decision,  Mrs.  Easter  has  an  unquestionable 
right  to  submit  her  contention  to  the  court  in  advance  of  action  bv 
the  court. 

You  say  you  find  yourself  “placed  in  an  intolerable  situation.” 
in  being  required  to  remain  as  trustee  under  the  circumstances.  I 
must  confess  myself  at  a  loss  to  understand,  why  anv  trustee  should 
consider  it  “intolerable,”  to  be  required  to  account  for  his  trust  be¬ 
fore  he  is  suffered  to  resign  it ;  nor  am  I  astute  enough  to  see  why 
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any  trustee  should  deem  it  “intolerable,”  for  the  principles  upon 
which  lie  should  account  to  be  adjudicated  in  advance  by  the  court 
having  jurisdiction  of  the  cause,  in  which  he  is  accountable.  No  ac¬ 
tion  sliouid  be  taken,  until  her  petition,  setting  out  her  case  has  been 
tiled. 

Yours  truly, 


66 


Answer  of  Jackson  II.  Ralston. 


Filed  April  17,  1906. 

******* 

The  answer  of  Jackson  II.  Ralston,  Trustee,  to  the  petition  of 
Susan  W.  Edwards  and  Alice  Tyler  Easter  respectfully  shows — 

1.  2,  3.  4.  He  believes  the  averments  as  to  the  citizenship  and  res¬ 
idence  of  the  petitioners  is  correct,  and  presumes  the  same  is  true  a s 
to  the  other  recitals  ol  fact  therein  contained. 

5.  Answering  the  oth  paragraph  ol  said  petition,  he  says  that  so 
far  as  they  go,  lie  has  no  doubt  that  the  statements  therein  contained 
are  truthful,  but  that  there  is  in  said  paragraph  an  unaccountable 
suppression  ol  what  appears  to  him  to  be  a  material  fact,  that  is  to 
say.  that  the  decree  appointing  Waggaman  and  Raleigh  trustees 
provided  as  follows:  “Each  trustee  shall  be  responsible  only  for  his 
own  default,”  thereby  limiting  his  responsibility  to  acts  of  which  he 
should  himself  be  guilty  and  not  making  one  trustee  responsible  for 
the  acts  of  the  other.  That  this  decree  in  such  form  was  expressly 

assented  to  in  writing  by  the  petitioner  Alice  Tyler  Easter 
67  and  assented  to  in  fact,  as  respondent  is  informed  and  be¬ 
lieves.  by  the  attorneys  for  Susan  \V.  Edwards.  That  the 
importance  of  the  statement  above  quoted  appears  when  it  is  borne 
in  mind  that  the  whole  petition  is  an  attempt  to  hold  this  respondent 
po^ponsibl©  for  acts  with  which  he  had  no  association  whatsoever. 

6.  7.  8.  Answering  the  6th,  7th  and  8th  paragraphs  of  said  peti¬ 
tion.  this  respondent  says  that  he  presumes  the  facts  of  record  therein 
referred  to  are  correctly  recited,  but  if  they  be  thought  material,  he 
prays  that  strict  proof  thereof  may  be  made. 

9.  Answering  the  9th  paragraph  of  the  petition,  this  respondent 
savs  that  he  has  no  knowledge  as  to  the  correctness  or  otherwise  of 
the  detailed  facts  therein  stated,  as  for  the  most  part  they  refer  to 
transactions  long  antedating  his  connection  with  the  case.  That  he 
admits  that  no  suit  was  ever  brought  by  him  to  recover  the  few’  dol¬ 
lars  of  rent  alleged  to  have  accrued  between  January  31,  1891,  and 
March  3,  1891,  more  than  eight  years  before  his  appointment  as 
trustee,  and  in  further  answer  says  that  no  demand  of  any  kind  was 
ever  made  upon  him  to  have  such  suit  brought. 

10.  A  nswering  the  10th  paragraph  of  the  petition,  this  respond¬ 
ent  says  that  he  has  no  personal  knowledge  of  the  facts  therein 
stated,  but  presumes  that  they  are  correctly  recited. 

11.  12.  Answering  the  1 1th  and  12th  paragraphs  of  the  petition, 
this  respondent  says  that  he  admits  that  the  petitioner  Susan  W. 
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^dwar,ls  f,ked  rernoyal  of  W.  II.  II.  Raleigh  on  the  grounds 
therein  set  forth,  hut  lie  denies  that  said  Raleigh  was  ever  removed 

hut  on  the  contrary,  as  clearly  appears  from  said  paragraph  12  lie 
''as  relieved  upon  his  own  petition  and  the  petition  of  Susan 
"•  ,  11  s  'vu-s  dismissed.  Ho  admits  that  Susan  W  Ed- 

nards  ashed  the  appointment  of  this  respondent  and  that  the 
petitioner  .Mice  J  yler  Easter  consented  thereto. 

hh  Answering  the  1:1th  paragraph  of  the  petition,  this  respondent 
admits  the  filing  ol  his  bond  m  the  place  of  \V.  II.  II  Ralebh  sul> 
stantially  as  set  forth  in  the  petition,  which  bond  was  dulv  approved 
14  I  his  respondent,  answering  the  Nil,  paragraph  of  the  petition! 

11  '"**  fot  appear  from  the  record  that  \V.  II.  ||.  Raleiirh 

exchHveKN'  %!*  &,,,lied’  l,ei'iluse  llle  estate  "’as  cared  For 

in  r  i  hy  n"’"'as  "aggaman  and  he  does  not  understand 

ilia  lie  has  received  any  cogent  admonition”  either  from  the  court 

or  from  the  petitioners  with  relation  to  the  manner  in  which  he 
s.iou  d  exercise  his  trust,  and  he  says  that  the  suggestion  that 
M  .  II.  II.  Kaleig  1,  was  removed  because  of  failure  to  take  an  active 
part  and  that  such  removal  for  that  cause  was  the  particular  reason 
tor  the  appointment  is  a  disingenuous  statement  of  the  facts  as  thev 
appear  of  record  said  Raleigh  having  been  relieved  simplv  upon  his 
own  petition  I  hat  it  may  he  that  the  tru.-tee  Raleigh  was  allowed 
to  resign  without  accounting  and  never  has  accounted  hut  if  so.  it 
was  done  with  the  tacit  or  express  consent  of  the  attornevs  for  the 
two  petitioners  who  at  all  times  had  it  in  their  power  to  require  an 
accounting  had  they  considered  that  one  was  due.  That  it  is  true 
that  this  respondent  accepted  the  condition  of  the  trust  as  he  found 
it  when  he  became  appointed  and  that  he  did  not  undertake  to  audit 
the  past  accounts  of  said  Waggaman  and  Raleigh  and  would  have 
had  no  authority  to  do  so.  That  he  had  no  reason  to  believe  and  does 
not  believe  that  such  accounts  were  in  anv  degree  in  a  wrono- 
t>9  fill  condition.  That  he  is  informed  and  believes  that  the  neti 
t loners  received  during  ail  the  period  from  the  appointment 
ot  W  aggaman  and  Raleigh  as  trustees  up  to  the  time  of  the  removal 
of  said  Raleigh  regular  semi-annual  accounts  showing  the  conditions 
ot  the  trust,  and  ne  is  further  informed  and  believes  that  thev  never 
at  any  time  objected  to  said  statements  of  account  as  being  in  anv  de¬ 
gree  erroneous  or  the  securities  as  inadequate  or  improper  That 
while  every  investment  or  change  of  investment  which  has  been  made 
in  the  trust  fund  since  this  respondent  has  been  trustee  has  been 
made  with  express  direction  and  approval  of  the  court  first  had  and 
obtained,  this  respondent  has  not  presumed  to  act  as  a  critic  of  the  in¬ 
vestments  made  or  the  manner  of  their  making  prior  to  the  time  he 

became  trustee,  leaving  that  duty  to  the  parties  in  interest  and  their 
attorneys  of  record. 

15.  Answering  the  15th  paragraph  of  the  petition,  this  respondent 
states  that  he  did  say  that  for  a  long  time  during  his  trusteeship 
“the  active  management  of  the  trust  was  carried  011%'  said  Thomas 
E.  Waggaman  who  at  stated  interval-  distributed  to  the  parties  con¬ 
cerned  their  share  of  the  income/’  That  at  that  time  said  AVagga- 
man  w\as  a  man  of  high  standing  in  the  business  community  "of 
6— 2755a 
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Washington  and  looked  upon  as  a  man  of  large  wealth  and  in  every 
respect  responsible,  and  that  he  considered  that  the  interests  oi  all 
parties  concerned  were  as  safe  in  his  hands,  so  far  as  the  holding  ot 
securities  and  the  distribution  of  the  income  was  concerned,  as  they 
would  have  been  in  any  bank  or  trust  company,  and  that  in  point  o 
fact  all  the  income  received  was  properly  disbursed  through  said 
Waggaman.  his  defaults  being  not  in  this  respect,  but  in  other  re¬ 
spects  hereinafter  to  be  pointed  out,  and  all  of  his  defaults  which  oc¬ 
curred  during  the  time  this  respondent  was  co-trustee  with  him  being 
covered  bv  the  sum  of  Ten  Thousand  (10,000)  Dollars  paid 
70  as  hereinafter  set  forth  by  his  sureties,  save  as  to  part  ot  the 
possible  deficiencies  in  loans  made  virtually  to  himselt. 
That  the  rest  of  said  paragraph  being  wholly  argumentative,  this 

respondent  does  not  undertake  to  ansiiei  it. 

10.  This  respondent,  for  answer  to  the  10th  paragraph  of  the  peti¬ 
tion.  savs  upon  information  and  belief  that  it  is  absolutely  untrue 
that  the  petitioners  were  at  no  time  cognizant  “of  the  manner  in 
which  the  trustees  Waggaman  and  Raleigh  or  \\  aggaman  and 
Ralston  had  invested,  or  suffered  to  remain  invested,  the  trust  tund 
in  their  hands.’'  but  to  the  contrary  says  that  at  the  time  of  Ins  ap- 
, joinline.it  he  was  informed  by  Mr  0.  W.  S.  Massive,  iittornov  or 
the  petitioner  Susan  W.  Edwards,  that  lie  was  satisfieo  with  the  hen 
existin"  investment  of  tiie  trust  fund,  and  that  the  petitioner  Alice 
Tyler  Faster  has  told  him  that  she  was  constantly  kept  informed, 
thromdi  semi-annual  statements,  of  the  manner  in  which  her  lands 
were  invested  and  at  one  time  she  made  complaint  against  tins  re¬ 
spondent  that  he  had  not  informed  her  continually  of  the  investment 
of  the  funds  as  had  always  been  done,  as  she  explained,  senu-an- 
nuallv  hv  Mr.  Waggaman.  in  response  to  which  this  respondent  gave 
her  a  detailed  statement  showing  the  condition  of  tier  funds  and  in¬ 
vestments  made,  sending  the  same,  as  he  remembers,  to  the  remmn- 
in„  petitioner  Susan  W.  Edwards.  That  the  letter  hooks  of  said 
Wao'.aman  confirm  the  statements  above  made,  containing  as  they 
do  copies  of  the  various  accounts  sent  to  the  petitioners,  and  copies 
thereof  covering  the  time  during  which  this  respondent  was  trustee 

are . „  bed  hereto  and  marked  “Exhibit  A.”  I  hat  tins  rc-ponde  it 

has  no  personal  knowledge  with  reference  to  the  disposition  of  the 
T went v  Five  Hundred  f’2500.001  Do’lars  referred  to  m  said  Ibth 
paragraph  as  it  came  into  the  hands  of  the  then  trustees  eight  years 
P  "  before  he  became  trustee  in  this  case,  hut  that  he  is  informed 
-i  .,,,,1  believes  that  One  Thousand  (1,0001  Dollars  of  it  was 
as  afee  to  Mr.  I  ehdi  Tin'  insoii.soh<  i'orfor  the  oetitmners 
in  this  .Vise  '  That  no  application  has  ever  been  made  to  him  to  pur¬ 
sue  the  balance  of  the  funds  or  to  cause  lemd  mve-d.gr.tion  to  1* 
made  to  d^eT-mine  whether  said  sum  of  One  I  housand  (1,000)  Dol¬ 
lar*  was  propertv  paid  ot  not.  .  .  ,  .  i 

17  \pswering  the  17th  paragraph  of  the  petition,  this  respond¬ 
ent  savs  that  he  does  not  undertake  to  sav  for  what  sums  lie  trustees 
Waggaman  and  Tbileieh  should  or  should  not  he  accountable  for,  hut 
that  it  is  untrue  that  this  respondent  should  he  chargeable  foi  the 
sum  of  Seventeen  Thousand.  Two  Hundred  and  Fifty  Seven  and 
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75/100  (17,257.75)  Dollars,  as  no  such  sum  in  cash  or  notes  or  any- 
thing  else  has  ever  come  to  his  hands  either  actually  or  by  any  con¬ 
struction  of  law  however  forced.  He  admits  that  the  sureties  of  the 
tiustoe  \\  ataman  paid,  without  controversy,  the  sum  of  Ten  Thou- 
sand  (10,000)  Dollars,  which  was  all  for  which- they  were  liable, 
and  the  circumstances  and  purpose  of  such  payment  will  be  made 
more  eudent  hereafter.  He  admits  that  he  commenced  proceedings 
for  the  removal  of  Waggaman  and  for  the  appointment  of  Harry 
Lee  bust  and  also  for  the  amount  of  certain  notes  secured  on  Wesley 

Ileiahts,  and  that  said  Waggaman  was  removed  and  said  Ru*t  ap¬ 
pointed.  1 

18.  Answering  the  18th  paragraph  of  the  petition,  this  respondent 
admits  that  said  paragraph  in  substance  states  the  purpose  of  the 
institution  of  the  suit  against  John  F.  Waggaman.  et  al.  and  proceed- 
ings  had  therein,  and  in  substance  state  the  contents  of  the  letter  of 
Alice  Tvler  Ea«ter  of  December  12.  1905.  and  that  she  said  in  such 
letter  that  she  declined  to  assent  to  the  proposition  “that  the  bene¬ 
ficiary  should  he  called  on  to  par  the  eo^s  of  mit  or  solicitor’s  fee 
because  the  trustee  is  unable  to  produce  the  estate  of  which  he 
t>  is  custodian  and  must  resort  to  litigation  for  that  purpose” 
out  that  said  statement  was  absolutely  false  in  law.  as  the  said 
respondent  had  at  the  time  exactly  the  same  estate,  evidenced  by  some 
of  the  same  notes,  that  he  had  received,  constructively  or  actually 

when  he  became  trustee  and  the  purpose  of  the  suit  was  to  realize 
thereon. 

19  Answering  the  19th  paragraph  of  the  petition,  this  respondent 
says  that  he  admits  the  correctness  of  the  quotation  from  his  petition 
herein  of  January  3,  1996.  save  that  through  some  omission  in  «aid 
petition  he  only  referred  to  one  of  the  two  pages  of  account  handed 
him  by  said  Waggaman.  That  a  full  and  correct  statement  of  the 
condition  of  the  trust  as  furnished  him  by  Waggaman  at  the  time 
this  respondent  became  trustee  is  as  follows: 

Washington,  D,  C„  Ap’l  3.  1899. 

Thomas  E.  Waggaman,  Real  Estate  Rroker  and  Auctioneer  Xo  917 
S'rwTt  N.  W.  in  Account  with  Thos.  E.  Waggaman '  and 

W  .  H.  H.  Raleigh.  Trustees. 

N-  B— Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered. 


Ap’l  1. 


F.  H.  G.  White  note  due  Ap’l  1st, 

1899  . . .4.986.66 

Loan  to  K.  E.  Malone,  notes  dated 

Feb’y  18/99  for  3  years,  secured 
on  lots  16  to  24.  Sq.  10,  Wesley 
Heights,  interest  payable  semi- 
ann.  @  6% . " . 


4,986.63 


4,986.66  4.986.66 
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Eight  notes  of  $580  each  and  one  for  340. 66  held  at  ofhce  for  col- 
lection  of  interest  and  principal.  You  will  receive  interest  on  the 
above  notes  from  Ap'l  1st  to  Aug.  13/99.  It  is  agreed  that  these 
notes  mav  he  paid  at  any  time,  with  interest  to  date  of  payment, 

TIIOS.  E.  WAGGAMAN. 

T. 

73 

Cralle  and  E’sh  t  notes  paid . 9, 9 <3. 32 

Feb'y  21.  Loan  to  F.  A.  Moore,  note  dated 
June  24,  1887  extended  to  June 
24.  I960  on  or  before,  interest 
(a  6% — Secured  on  Wo  >dley  Q.A  .. 

Park  .  oUU.uU 

“  21.  Loan  to  F.  A.  Moore,  notes  dated 

Feb’y  11.  1887.  extended  to 
Feb'y  11 — 1902  on  or  berore, 
secured  on  Woolley  Park,  inter- 
est  (a  6% . ...v. .  1,990.UU 

u  21.  Loan  to  F.  11.  G.  W  hi  e.  note 
dated  .Tan'v  13/90  extended  to 
Jan’y  13.  1902  on  or  before,  se¬ 
cured  on  lot  9  W  idow  s  Mite,  in-  _  0 

terest  @  6% .  .  iJiS.A- 

9,973.32  9,973.32 

You  will  receive  interest  semi-annually  on  Sf 9.973, 32  from  Feb’v 
*'>1/99.  Notes  in  above  transaction  held  at  office  for  collection  of  in- 

terest  and  principal.  TH0S.  E.  WAGGAMAN. 

T. 

That  this  error  was  perfectly  obvious  and  must  have  been  known 
to  the  petitioners  at  the  time  of  their  filing  their  petition  herein, 
but  for  some  reason  unaccountable  to  this  respondent  has  been  abso¬ 
lutely  ignored  therein.  That  said  account  shows  that  said  \\  agga- 
man  accounted  for  Fourteen  Thousand,  Nine  Hundred  and  1'ifty 
Nine  and  9.3/190  (14.959.98)  Dollars,  exactly  the  amount  ot  the 
deferred  Cralle  and  Fisher  notes  referred  to  m  paragraph  1 1  ot  the 
petition,  and  that,  as  this  amount  was  at  all  times  accounted  for  to 
the  petitioners  during  the  existence  of  the  \\  aggaman  and  Raleigh 
trust  the  statement  contained  in  paragraph  19  that  more  than 
*7  000  00  remained  to  be  accounted  for  after  making  every  deduc¬ 
tion  for  expenses  asserted  by  the  trustees  to  be  legitimate  is  a  state¬ 
ment  which  must  have  been  known  by  the  petitioners  to  be  wrongtul 

when  thev  made  it,  .  .  . 

20.  Answering  the  20th  paragraph  of  the  petition,  tins  respondent 

savs  that  the  statements  therein  contained,  in  so  far  as  they  quote  the 
language  of  this  respondent,  appear  to  be  correct. 

74  21  Answering  the  21st  paragraph  of  the  petition,  this  re¬ 

spondent  says  that  the  first  quotation  made  from  this  re- 
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spondent  s  petition  filed  January  3,  1900.  is  correct  save  that  he  him¬ 
self  erred  apparently  in  referring  to  a  certain  note  for  nearly  Ten 
Thousand  (10,000.00)  Dollars  when  he  should  have  referred  to  notes 
for  nearly  Ten  Thousand  (10,000.00)  Dollars.  That  if  all  the  other 
statements  made  in  said  paragraph  are  correct,  thev  would  be  of  no 
purpose  or  value  in  this  connection  inasmuch  as  no  possible  loss  has 
oecuired  to  the  estate  because  of  the  fact  that  .the  notes  in  the  posses- 
S1°?  S t  said  \\  aggaman  were  not  endorsed  formally  to  Waggaman 
and  Raleigh,  trustees.  That  the  fact  is  that  the  notes  which  were 
made  way  with  by  said  Waggaman  were  that  of  F.  H.  G.  White  for 

™0  ^wo  ^un<h’cd  and  Seventy  Three  and  32/100 

(7,2/3.32)  Dollars  and  that  of  Fannie  A.  Moore  for  Nineteen  Hun¬ 
dred  (t  900.00)  Dollars,  making  a  total  of  Nine  Thousand.  One 
Hundred  and  Seventy  Three  and  32/100  (9,173.32)  Dollars  plus 
interest  due,  on  the  larger  note  for  the  six  months  ending  July  13, 

i on  i  airrM  °n  dle  smader  n°te  for  the  six  months  ending  August  11. 
1904.  1  hat  the  sum  total,  therefore,  of  principal  and  interest  which 

was  not  accounted  for  by  said  Waggaman,  but  which  was  accounted 
for  bv  lus  sureties,  was  Nine  Thousand,  Four  Hundred  and  Forty 
Fight  and  o 1/1 00  (9448.51)  Dollars.  That  in  addition,  said  sure- 

^qS/i nnld/  /nlNrtlAern SU1H  of  Five  Hlln(lred  a^d  Fifty  One  and 
nnnnm  (n°, '49)  Po1  ars’  makin2  a  total  of  Ten  Thousand  (10.- 
000.00)  Dollars,  the  latter  amount  being  applicable  to  anv  other 
defaults  or  deficiencies  for  which  said  \\  aggaman  mav  justly  be 
accountable,  with,  of  course,  interest  on  the  sums  named  from  the 
dates  mentioned  as  the  expiration  of  semi-annual  periods  on  said 
notes  up  to  the  date  of  settlement  by  said  sureties.  That  the  re- 
^  mauling  notes,  to  wit.  one  note  of  F.  A.  Moore  for  $800  00 

7o  and  I!n)le  notes  of  E-  Malone  for  $580.00  each  less  a  credit 

of  $233.34  on  one,  duly  came  to  the  hands  of  this  trustee  and 
have  been  proven  in  the  bankruptcy  proceedings  of  Thomas  E 
VV  aggaman. 

22.  Answering  the  22d  paragraph  of  the  petition,  this  respondent 
says  that  he  neither  admits  nor  denies  the  statements  therein  con¬ 
tained  as  to  the  history  of  the  original  deed  of  trust  from  Cralle  and 
b  is  her,  but,  if  thought  material,  prays  that  strict  proof  thereof  may 
be  made.  1  hat  it  is  erroneous,  as  will  appear  from  the  statements 
heretofore  made,  to  say  that  only  two-thirds  of  the  deferred  payments 
thereon  ha\e  been  accounted  for,  the  fact  being  that  all  have  been 
accounted  for.  1  hat  as  to  the  cash  payment,  this  respondent  savs 
nothing  as  said  payment  was  made  years  before  he  became  trustee. 

23.  Answering  the  23d  paragraph  of  the  petition,  this  respondent 
says  that  he  has  no  reason  to  believe  that  superficial  inquiry  or  anv 
inquiry  would  have  disclosed  the  fact  that  the  investments  of  the 
trust  funds  were  investments  in  the  business  and  interests  of  Thomas 
E.  Waggaman.  That  he  had  no  personal  knowledge  whatsoever 
that.  Katharine  Malone  and  F.  A.  Moore  were  clerks  in  Wa^gaman’s 
office  and  of  no  financial  responsibility.  That  he  never  "knew  or 
had  reason  to  believe  until  the  petition  was  read  that  F.  IT.  G.  White 
was  a  relative  of  a  brother  of  Thomas  E.  Waggaman  and  that  he 
had  never  heard  the  suggestion  made  that  Lot  9,  Widow’s  Mite,  be- 
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longed  to  Thomas  E.  Waggainan.  That  lie  did  not  discover  until 
long  after  the  bankruptcy  of  Thomas  E.  Waggaman  that  Wesley 
Heights  property  was  in  reality  owned  by  Thomas  E.  and  John  r. 
Waggaman.  and  he  knew  nothing  of  the  fact  and  had  no  reason  to 
suppose  that  Thomas  E.  Waggaman  owned  the  greater  part  ot 

Woodley  Park.  .  .  .  . 

70  24.  Answering  the  24th  paragraph  of  the  petition,  tins  re¬ 

spondent  says  that  he  admits  that  he  holds  the  note  of  F.  A. 
Moore  for  $800.00 secured  on  Woodley  or  Woodley  Park,  the  same, 
however,  being  filed  in  the  bankruptcy  proceedings  of  Thomas  E. 

27)  Answering  the  2Gth  paragraph  of  the  petition,  this  respondent 
«av«  that  he  has  no  personal  knowledge  whatsoever  of  the  allega¬ 
tions  relative  to  the  history  of  the  deed  of  trust  therein  recited,  nor 
does  he  conceive  the  same  to  he  in  any  degree  material,  said  notes 
having  been  paid  hv  the  payment  of  this  trustee  of  len  thousand 
( 10.000. 00)  Dollars  made  by  the  sureties  of  rl  liomas  E.  \\  aggaman. 

90  \nswering  the  26th  paragraph  of  the  petition,  this  respondent 
savs  that  lie  is' not  a  party  to  equity  proceedings  No  241)21  and 
knows  nothing  of  the  averments  therein  contained,  hut  that  it  it  is 
there  stated  that  the  remaining  notes  belonged  to  the  Mel  herson 
estate  now  represented  by  him,  the  statement  is  manifestly  erroneous 

97  \ lowering  the  27th  paragraph  ot  the  petition,  this  respondent 

savs  that  he  is  not  a  party  to  equity  No.  241)27  and  knows  nothing 
of  the  averments  therein  contained.  That  he  has  no  personal  kno\\  l- 
ed,re  of  the  releases  therein  referred  to  or  any  other  knowledge  with 
relation  thereto  except  as  averred  in  the  petition,  and  cannot,  there¬ 
fore.  answer  the  same.  .  ,  , 

28  V lowering  the  28th  paragraph  ot  the  petition,  this  respondent 

savs  that  he  is  only  defendant  in  the  suit  referred  to  being  2ob4J 
in'  «o  far  as  E  A.  Moore’s  note  for  $800.00  is  concerned.  1  lmt  lie 
does  not  hold  the  notes  aggregating  Nineteen  Hundred  ( 1000  00) 
Dollars  referred  to  in  said  paragraph  and  that  lie  understands  them 
to  he  included  in  the  accounting  had  by  the  sureties  as  hereinbefore 
set  forth.  That  he  has  never  been  able  to  learn  from  said 
77  Waggaman  what  became  of  them,  but  as  said  \\  aggaman  has 
accounted  for  all  notes  in  his  possession  either  by  personal 
delivery  or  hv  payment  by  his  sureties  of  their  value  in  money,  this 

respondent  has  no  further  interest  therein 

29  \ lowering  the  20th  paragraph  of  the  petition,  this  respond¬ 
ent  Vavs  that  he  has  appeared  and  filed  a  formal  answer  in  the  suit 
of  Rosier  Dulaney  therein  referred  to  and  he  is  unable  to  under¬ 
stand  from  said  paragraph  what  allegation  petitioners  think  lie 
should  have  corrected  save  it  be  the  typographical  error  which  is  of 

no  material  importance.  . 

80.  Answering  the  80th  paragraph  of  the  petition,  this  respond¬ 
ent  savs  that  it  is  possible  that  releases  as  set  forth  were  executed 
through  the  connivance  of  Thomas  E.  W  aggaman,  hut  that  if  so 
such  fact  is  immaterial  so  far  as  he  is  concerned  as  the  last  of  them 
was  executed  many  years  before  this  respondent  became  a  trustee 
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and  he  had  no  personal  knowledge  and  has  not  now  personal  knowl¬ 
edge  as  to  their  existence,  except  as  suggested  by  the  petition. 

dl.  Answering  the  31st  paragraph  of  the  petition,  this  respondent 
says  that  it  is  possible  that  releases  were  executed,  as  therein  set 
forth,  of  a  deed  of  trust  intended  to  secure  the  Fannie  A.  Moore  note 
ol  $800.00  it  such  is  intended  to  he  the  averment  of  said  paragraph, 
but  that  it  so,  such  releases  were  executed  without  his  knowledge, 
active  or  constructive,  and  pursuant  to  a  misrepresentation  of  facts 
indulged  in  by  said  Thomas  E.  Waggaman,  and  if  it  is  intended  to 
refer  to  the  note  for  $1900.00,  said  averments  are  immaterial  inas¬ 
much  as  said  note  has  been  accounted  for  by  the  sureties  of  said 
\\  aggaman  as  hereinbefore  set  forth. 

78  32.  Answering  the  32d  paragraph  of  the  petition,  this 
respondent  says  again  that  said  note  for  $1,900.00  has  been 

accounted  for  and  that  said  note  for  $800.00  is  subject  to  the  control 
of  himself  and  his  co-trustee,  although  deposited  in  the  bankruptcy 
proceedings  of  Thomas  E.  Waggaman.  That  this  respondent  is  at 
a  loss  to  know  in  what  manner  he  could  have  prevented  said  Wagga¬ 
man  from  making  false  statements  even  had  he  known  that  he  was 
indulging  in  them. 

33.  Answering  the  33d  paragraph  of  the  petition,  this  respondent 
says  that  he  neither  admits  nor  denies  the  facts  stated  therein  as 
they  are  immaterial  so  far  as  he  is  concerned. 

34.  Answering  the  34th  paragraph  of  the  petition,  this  respondent 
says  that  he  has  no  personal  knowledge  and  could  have  no  knowl¬ 
edge.  either  actually  or  constructively,  of  the  allegations  contained 
in  the  first  two  sections  of  said  paragraph.  That  as  to  the  White 
note,  payment  therefor  has  been  made  by  the  sureties  and  this  re¬ 
spondent  has  no  means  of  knowing  whether  it  exists  in  a  tangible 
shape  at  the  present  time  or  not.  rl  hat  this  afliant  had  no  reason  to 
inquire  as  to  the  payment  of  the  note  at  its  maturity  as  long  as  the 
interest  was  kept  up,  as  in  point  of  fact  it  was,  and  that  the  allega¬ 
tions  with  reference  to  said  note  are  immaterial,  it  having  been  fully 
accounted  for.  That  in  point  of  fact,  every  note  which  has  or  could 
have  come  to  the  physical  possession  of  this  respondent  at  any  time 
during  his  trusteeship  has  been  fully  accounted  for,  although,  as  will 
heieinbefoie  appear,  many  of  them  have  not  been  realized  upon. 
That  he  does  not  feel  that  it  is  material  to  follow  the  learned  exposi¬ 
tion  as  to  the  duties  of  trustees  indulged  in  by  the  petitioners  further 
than  to  absolutely  deny  and  to  declare  that  the  allegation  is  without 

the  slightest  circumstance  of  truth  to  support  it.  that  this 

79  respondent  had  any  intimation  or  supposed  intimation  or 
appai ent  intimation  that  he  had  any  association  whatever 

with  any  borrowing  of  money  for  himself  or  for  any  co-trustee,  or 
had  any  knowledge  that  any  such  transaction  took  place,  until  after 
the  bankruptcy  of  said  Waggaman,  or  had  any  reason  to  suppose  the 
same  to  be  the  case,  or  had  any  special  means  of  knowing  the  fact, 
and  the  further  suggestion  that  he  knew  actually  or  was^hound  to 
know  constructively  that  the  property  upon  which  the  notes  were 
secured  had  been  released  by  the  wrongful  action  of  Thomas  E. 
Waggaman  is  false. 
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Further  answering  said  paragraph,  this  respondent  says  that  at 
the  time  he  became  trustee,  he  called  upon  Ihomas  F.  \\  aggaman 
lor  a  full  statement  of  the  funds  of  the  properties  in  his  hands  and 
received  the  same  and  had  no  reason  to  suppose  that  such  statement 
was  incomplete  and  no  reason  to  suppose  that  any  ol  the  notes  held 
at  that  time  bv  said  \Y 'aggaman  were  invested  for  the  benefit  of  said 
\V  aggaman,  and  even  if  he  had  taken  physical  possession  of  said 
notes  there  was  nothing  about  them  that  would  have  excited  his 
suspicion  or  induced  him  to  believe  that  they  were  insufficiently 
secured.  That  the  investments  were  all  made  long  prior  to  his  be¬ 
coming  trustee  and  with  the  apparent  sanction  of  both  of  the  cestui 
que  trustent,  who  had,  as  this  respondent  believes,  fuller  knowledge 
than  he  had  of  all  the  facts  at  or  about  the  time  of  the  making  of 
the  investments  and  who  never  complained  of  any  ol  them.  That 
the  title  to  the  notes  was  sutliciently  transferred  by  the  order  of  court 
and  this  trustee  at  the  time  so  advised  said  W aggaman  so  that  a 
special  endorsement  was  unnecessary,  and  in  fact  no  wrongful  con¬ 
veyance  could  ha\e  been  made  of  said  notes  without  the  collusion 
of  the  former  trustee  Raleigh,  and  this  there  is  no  reason  to  believe 
ever  was  had. 

So  In  answer  to  the  detailed  interrogatories  attached  to  the 

petition,  this  respondent  says — 

1  to  Uf.  This  respondent  has  fully  stated  all  of  his  information 
with  regard  to  the  1 .  il.  ( » .  \\  lute  note,  including  the  fact  that  said 
note  has  been  fully  paid  and  accounted  for. 

*20— *21.  The  Fannie  A.  Moore  notes  aggregating  Nineteen  Hun¬ 
dred  (1900.00)  Dollars  have  been  fully  accounted  for  to  this  re¬ 
spondent,  who  is  not  concerned  as  to  whether  they  have  a  present 
existence  or  where  they  may  be  and  he  has  no  knowledge  as  to 
whether  they  have  been  actually  cancelled  or  not.  lie  himself  has 
never  endorsed  them  in  any  shape. 

22.  The  Fannie  A.  Moore  note  for  Eight  Hundred  (800.00)  Dol¬ 
lars  balance  has  never  been  paid  and  is  now  proved  in  the  bankruptcy 
proceedings  of  Thomas  E.  \\  aggaman. 

And  having  fully  answered  said  petition,  this  respondent  prays 
to  be  lienee  dismissed  with  Ins  costs  in  tins  behalf  wrongfully  had. 

JACKSON  II.  RALSTON. 


District  of  Columbia,  ss: 

Jackson  II.  Ralston,  being  first  duly  sworn,  on  oath  deposes  and 
savs  that  he  is  the  respondent  mentioned  in  the  foregoing  answer 
bv  him  subscribed;  that  he  has  read  said  answer  and  knows  the 
contents  thereof  :  that  the  matters  and  things  stated  therein  on  his 
personal  knowledge  are  true,  and  those  stated  on  information  and 

belief  he  is  informed  and  believes  to  be  tine. 

JACKSON  H.  RALSTON. 

Subscribed  and  sworn  to  before  me  this  17th  day  of  April,  A.  D. 

1908‘  ,T.  R.  YOUNG,  Cl’k, 

By  F.  E.  CUNNINGHAM,  Ass’t  Cl’k. 
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Exhibit  “A.” 

August  23,  1899. 

T.  E.  \\  aggaman  and  Jackson  II.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32 

from  Feb’y  21,  1899  to  Aug.  21,  1899 .  $299.19 

Interest  on  K.  E.  Malone  note  of  $4.986  66 


from  April  1,  1899  to  Aug.  13,  1899 .  111.34 

Trustees'  Commission .  $20  52 

Check  to  Susan  W.  Edwards .  195 

Check  to  Alice  Tyler,  reserved .  195  qq 


$410.53  $410.53 

Feb’y  21,  1900. 

T.  E.  Waggaman  and  J.  II.  Ralston.  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32  from 


Aug.  21,  1899  to  Feb’y  21,  1900 .  $299.19 

Interest  on  K.  E.  Malone  note  of  $4,986.66 

_  from  Aug.  13,  1899  to  Feb’y  21,  1900 .  149.58 

Trustees'  Commission .  $22  43 

Check  to  Susan  \V.  Edwards .  213  17 

Check  to  Alice  Tyler .  213  17 


$448.77  $448.77 

82  August  21,  1900. 

T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees. 

$9,973.32  F.  A.  Moore,  semi  aim.  Aug.  21 ...  .  $299.19 
$4,986.66  K.  E.  Malone,  semi  aim.  Aug.  21.  .  .  149.58 


Trustees’  Commission .  $22.43 

Check  to  Susan  W.  Edwards .  213.17 

“  Alice  Tyler .  213!  17 


$448.77  $448.77 

Feb’y  21,  1901. 

T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32, 


semi  annual  to  Feb’y  21,  1901 .  $299.19  . 

Interest  on  K.  E.  Malone  note  of  $4,986.66, 

semi  annual  to  Feb’y  13,  1901 .  149.58  . 

Trustees’  Commission .  $22.43 

Check  to  Susan  W.  Edwards .  213.17 

Received  for  Alice  Tyler .  213.17 


$448.77  $448.77 
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83  August  21,  1901. 

T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32,  semi 

annual  to  Aug.  21.  1901 .  $299. 19  . 

Interest  on  K.  E.  Malone  note  of  $4,980.06, 
semi  annual  to  Aug.  13,  1901 .  149. oS  •••••• 

Trustees*  Commission .  oTq  17 

Cheek  to  Susan  W.  Edwards .  “ 

Received  for  Alice  Tyler .  21<>.  i 

$448.77  $448.77 

Feb’y  21,  1902. 

T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32,  semi 

annual  to  Feb*v  21,  1902 . ••  $299.19  . 

Interest  on  K.  E.  Malone  note  of  $4,986.66, 

semi  annual  to  Eeb*y  13,  1902 .  149. 08  •••••• 

Trustees’  Commission . 

Check  to  Susan  IV.  Edwards .  oiq  i- 

Received  for  Alice  Tyler .  116. U 

$448.77  $448.77 

August  25,  1902. 

Thos.  E.  Waggaman  and  J.  11.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,9/3.32,  semi 

annual  to  Aug.  21.  1902 . ••••••;•••  $’299,19  . 

Interest  on  K.  E.  Malone  note  of  $4,98o.6o, 

semi  annual  to  Aug.  13,  1902 .  149. 08  •••••* 

Trustees’  Commission . 

Check  to  Susan  \V  Edwards . 

Received  for  Alice  Tyler .  -llA-U 

$448.77  $448.77 

Feb’y  20,  1 903. 

T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32,  semi 

annual  to  Feb’y  21.  1903 . •  •••  •• •••  $-•••• 

Interest  on  K.  E.  Malone  note  of  $4,J8o.d6, 

semi  annual  to  Feb’y  13.  1903 .  149. 08 

Trustees'  Commission .  91q'i7 

Check  to  Susan  \Y.  Edwards .  ,  ,  , 

“  “  Alice  Tyler .  Zio.i/ 


$448.77  $448.77 
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00  Feb’y  21,  1903. 

T.  E.  Waggaman  and  J.  H.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32,  semi 


annual  to  Aug.  21,  1903 .  $299.19 

Interest  on  K.  E.  Malone  note  of  $4,98(168, 

semi  annual  to  Feb’y  13,  1903 .  149.58 

Trustees’  Commission .  $22  43 

Cheek  to  Susan  W.  Edwards .  213.17 

Check  to  Alice  Tyler .  213.17 


$448.77  $448.77 


Feb’y  23,  1904. 

Thos.  E.  Waggaman  and  Jackson  II.  Ralston,  Trustees. 


Interest  on  $9,973.32  F.  A.  Moore  to  Feb.  21, 

1004 .  $299.19 

Interest  on  $4,986.66  K.  E.  Malone  to  Feb. 

13,1904 .  149.58 


Trustees’  Commission .  $22.43 

Check  to  Susan  W.  Edwards .  213.17 

Received  for  Alice  T.  Easter .  213.17 


$448.77  $448.77 

August  23,  1904. 

Thos.  E.  Waggaman  and  Jackson  II.  Ralston,  Trustees. 

$9,973.32  F.  A.  Moore  semi  annually  Aug. 

21,1904 .  $299.19  . 

$4,986.66  K.  E.  Malone  semi  annually  Aug. 

13,  1904 . . .  149.58  . 


Amount  due  you 


$448.77 


$448.77  $448.77 


86  Memorandum. 

Exceptions  to  Ralston’s  answer  of  April  17.  1906,  were  filed  on 
April  26,  1906.” 

Decree  Sustaining  Exceptions  to  Answer  of  Jackson  IJ.  Ralston. 

Filed  July  2,  1906. 

♦  *  *  *  *  *  * 

This  cause  coming  on  to  be  heard  on  the  exceptions  to  the  answer 
of  the  respondent  Jackson  H.  Ralston,  filed  herein  April  17,  1906 
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to  the  petition  of  Susan  W.  Edwards  and  Alice  Tyler  Easter,  and  the 
same  having  been  fully  argued  by  counsel  and  considered  by  the 
Court,  it  is  this  2nd  day  of  July  A.  D.  1906,  adjudged,  ordered  and 
decreed,  that  said  exceptions  be.  and  the  same  hereby  are  each  and 
all  sustained,  and  the  said  respondent  Rabton  is  hereby  ordered  and 
directed  to  make  full,  perfect  and  complete  answer  to  said  petition 
in  accordance  with  this  decree,  on  or  before  the  first  day  of  August, 


A.  D.  1906. 


HARRY  M.  CL  A  BAUGII, 

Chief  Justice. 


Amended  Answer  of  Jackson  II.  Ralston ,  Trustee. 


Filed  October  24,  1906. 

******* 

The  amended  answer  of  Jackson  II.  Ralston,  Trustee,  to  the  peti¬ 
tion  of  Susan  W.  Edwards  and  Alice  Tyler  Easter  respectfully 

Sh<p  2,  3.  4.  He  believes  the  averments  as  to  the  citizenship  and  resi¬ 
dence  of  the  petitioners  is  correct,  and  presumes  the  same  is  true  as 
to  the  other  recitals  of  fact  therein  contained. 

5.  Answering  the  5th  paragraph  of  said  petition,  he  says  that  so 
far  as  they  go,  he  has  no  doubt  that  the  statements  therein  contained 
are  truthful,  but  that  there  is  in  said  paragraph  an  unaccountable 
suppression  of  what  appears  to  him  to  be  a  mateiial  fac  t,  that  is  to 
saw  that  the  decree  appointing  Waggaman  and  Raleigh  trustees 
provided  as  follows:  “‘Each  trustee  shall  be  responsible  only  for  his 
own  default,  '  therebv  limiting  his  responsibility  to  acts  of  which  he 
should  himself  be  guilty  and  not  making  one  trustee  responsible  for 
the  acts  of  the  other.  That  this  decree  in  such  form  was  expressly 

assented  to  in  writing  by  the  petitioner  Alice  Tyler  Easter 
88  and  assented  to  in  fact,  "as  respondent  is  informed  and  be¬ 
lieves,  by  the  attorneys  for  Susan  W .  Edwards.  1  hat  the 
importance  of  the  statement  above  quoted  appears  when  it  is  borne 
in  mind  that  the  whole  petition  is  an  attempt  to  hold  this  respondent 
responsible  for  acts  with  which  he  had  no  association  whatsoever. 

6.  Answering  the  6th  paragraph  of  the  petition,  this  respondent 
says  that  he  admits  the  truth  of  the  allegations  contained  in  the  6th 
paragraph  of  the  petition. 

7.  Answering  the  7th  paragraph  of  the  petition,  this  respondent 
admits  the  truth  of  the  averments  therein  contained. 

8.  Answering  the  8th  paragraph  of  the  petition,  this  respondent 
admits  the  truth  of  the  allegations  theiwn  contained. 

9.  Answering  the  9th  paragraph  of  the  petition,  this  respondent 
says  that  he  admits  the  truth  of  the  statements  therein  contained  as 
to  the  contents  of  the  petition  filed  on  behalf  of  Waggaman  and 
Raleigh  and  as  to  the  allegations  concerning  the  decree  therein  re¬ 
ferred  to.  and  at  the  same  time  stating  that  they  are  immaterial  so 
far  as  he  is  concerned.  That  he  admits  that  no  suit  was  ever  brought 
bv  him  to  recover  the  rent  alleged  to  have  accrued  between  January 
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31,  1891,  and  March  3,  1891,  more  than  eight  years  before  his  ap¬ 
pointment  as  trustee,  and  further  answering  says  that  no  demand 
of  any  kind  was  ever  made  to  have  such  suit  brought,  and  that,  on 
information  and  belief,  he  says  no  such  suit  was  ever  brought  bv 
Waggaman  and  Raleigh  on  the  bond  of  said  Green  or  any  steps 
taken  to  secure  the  same  out  of  the  purchase  money  deposited  in  the 
registry  of  said  court. 

89  10.  Answering  the  10th  paragraph  of  the  petition,  this  re¬ 
spondent  says  that  he  admits  that  according  to  the  record  the 

trustees  Raleigh  and  Waggaman  filed  the  petition  referred  to  in  this 
petition,  making  the  statements  set  forth  in  said  paragraph  10,  and 
that  a  decree  was  passed  authorizing  Wageaman  and  Raleigh  to 
make  sale  of  the  real  estate  in  question  and  directing  them  to  report 
any  sale  for  the  approval  of  the  court,  and  he  admits  that  on  Feb¬ 
ruary  17,  1892,  a  sale  was  reported  to  the  court  as  set  forth  in  said 
paragraph  10,  and  on  information  and  belief  he  says  that  he  pre¬ 
sumes  that  such  sale  took  place,  and  he  admits  that  on  February  17, 
1892,  said  sale  was  ratified  and  confirmed. 

11,  12.  Answering  the  11th  and  12th  paragraphs  of  the  petition, 
this  respondent  says  he  admits  that  the  petitioner,  Susan  W.  Ed¬ 
wards,  asked  the  removal  of  W.  II.  II.  Raleigh  on  the  grounds 
therein  set  forth,  and  he  admits  that  she  recommended  the  appoint¬ 
ment  of  this  respondent  as  substituted  trustee  in  the  place  of  said 
Raleigh  to  act  jointly  with  Thomas  E.  Waggaman  in  the  execution 
of  the  trust,  and  he  admits  that  the  grounds  upon  which  the  removal 
of  said  Raleigh  was  asked  were  as  set  forth  in  paragraph  11,  and  he 
admits  that  Alice  Tyler  Easter  consented  to  the  appointment,  and 
he  admits  the  other  allegations  of  said  paragraph  with  relation 
thereto. 

13.  Answering  the  13th  paragraph  of  the  petition,  this  respond¬ 
ent  admits  the  filing  of  his  bond  in  the  place  of  W.  H.  H.  Raleigh 

a  t  a  \  as  set  forth  in  the  petition,  which  bond  was  duly  ap¬ 
proved. 

14.  This  respondent,  answering  the  14th  paragraph  of  the  peti¬ 
tion,  says  that  it  does  not  appear  from  the  record  that  W.  H.  IT. 
Raleigh  was  removed,  as  is  therein  implied,  because  the  estate  was 

cared  for  exclusively  by  Thomas  E.  Waggaman  and  he  does 

90  not  understand  that  he  lias  received  any  ‘‘cogent  admoni¬ 
tion”  either  from  the  court  or  from  the  petitioners  with  rela¬ 
tion  to  the  manner  in  which  he  should  exercise  his  trust,  and  he  says 
that  the  suggestion  that  W.  II.  II.  Raleigh  was  removed  because  "of 
failure  to  take  an  active  part  and  that  such  removal  for  that  cause 
was  the  particular  reason  for  the  appointment  is  a  disingenuous 
statement  of  the  facts  as  they  appear  of  record,  said  Raleigh  having 
been  relieved  simply  upon  his  own  petition.  Tie  admits  that  during 
the  term  of  office  of  Waggaman  and  Raleigh  as  trustees,  after  the 
report  of  sale  filed  February  17th.  they  made  no  report  to  the  court 
touching  the  trust  fund  and  asked  no  instructions  from  the  court  in 
respect  thereto,  and  that  the  trustee  Raleigh  was  allowed  to  resign 
without  accounting  to  the  Auditor  of  the  court  and  never  has  ac¬ 
counted,  and  he  says  that  such  resignation  without  accounting  took 
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place  with  the  tacit  or  express  consent  of  the  attorneys  for  the  two 
petitioners,  who  at  all  times  had  it  in  their  power  to  require  an  ac¬ 
counting  had  they  considered  that  one  was  due  or  necessary.  That 
it  is  true  that  this  respondent  never  called  for  any  accounting  and 
took  no  steps  to  determine  whether  the  conditions  of  the  trust  had 
been  changed  in  any  respect  from  what  it  was  when  the  court  ratified 
the  sale  reported  on  February  17th  and  that  he  did  not  consider  he 
had  any  power  to  audit  the  past,  accounts  of  Waggaman  and  Ra¬ 
leigh,  ami  that  in  addition  lie  was  assured  by  the  attorney  for  the 
petitioner  Susan  \V.  Edwards  that  he  and  she  were  satislied  with  the 
condition  of  affairs  up  to  the  date  when  he  became  trustee.  That, 
as  hereinafter  set  forth,  he  did  acquaint  himself  with  the  then  pres¬ 
ent  condition  of  the  trust  at  the  time  he  became  trustee.  That  he 
had  no  reason  to  believe,  and  did  not  then  believe,  and  does  not  now 
believe,  that  the  accounts  of  said  Raleigh  and  Waggaman  were  in 
any  degree  in  a  wrongful  condition.  That  lie  is  informed 

91  and  believes  that  the  petitioners  received,  during  all  the 
period  from  the  appointment  of  Waggaman  and  Raleigh  as 

trustees  up  to  the  time  of  the  removal  of  said  Raleigh,  regular  semi¬ 
annual  accounts  showing  the  condition  ol  the  trust,  and  he  is  fur¬ 
ther  informed  and  believes  that  they  never  at  any  time  objected  to 
said  statements  of  account  as  being  in  any  degree  erroneous  or  the 
securities  as  inadequate  or  improper.  That  while  every  investment 
or  change  of  investment  which  lias  been  made  in  the  trust  fund 
since  this  respondent  has  been  trustee  has  been  made  with  express 
direction  and  approval  of  the  court  first  had  and  obtained,  this  re¬ 
spondent  has  not  presumed  to  act  as  a  critic  of  the  investments  made 
or  the  manner  of  their  making  prior  to  the  time  he  became  trustee, 
leaving  that  duty  to  the  parties  in  interest  and  their  attorneys  of 
record. 

15.  Answering  the  15th  paragraph  of  said  petition,  this  respond¬ 
ent  states  that  he  did  say  that  for  a  long  time  during  his  trusteeship 
“‘the  active  management  of  the  trust  was  carried  on  by  said  Thomas 
E.  Waggaman  who  at  stated  intervals  distributed  to  the  parties  con¬ 
cerned  their  share  of  the  income.”  That  this  statement  was  true, 
but  that  the  active  management  consisted  of  nothing  more  than 
receiving  the  interest  as  it  became  due  and  distributing  it,  as  no 
change  of  investment  occurred  during  the  time  this  respondent  and 
said  Waggaman  were  co-trustees,  although  an  embezzlement  by  said 
Waggaman  did  take  place  as  this  respondent  is  informed  and  be¬ 
lieves.  That,  however,  all  interest  due  the  petitioners  was  paid  them 
as  it  accrued,  except  as  hereinafter  set  forth.  That  at  that  time  said 
Waggaman  was  a  man  of  high  standing  in  the  business  community 
of  Washington  and  looked  upon  as  a  man  of  large  wealth  and  in 
every  respect  responsible,  and  that  he  considered  that  the  in- 

92  terests  of  all  parties  concerned  were  as  safe  in  his  hands,  so 
far  as  the  holding  of  securities  and  the  distribution  of  the 

income  was  concerned,  as  they  would  have  been  in  any  bank  or  trust 
company,  and  that  in  point  of  fact  all  the  income  received  was  prop¬ 
erly  disbursed  through  said  Waggaman,  his  defaults  being  not  in 
this  respect,  but  in  other  respects  hereinafter  to  lie  pointed  out,  and 
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all  of  his  defaults  which  occurred  during  the  time  this  respondent 
u&s  co-trustee  with  him  being  covered  by  the  sum  of  $10,000  paid 
as  hereinafter  set  torth  by  his  sureties,  save  as  to  part  of  the  possible 
deficiencies  in  loans  made  virtually  to  himself.  '1  bat  the  rest  of  said 

paragraph  being  wholly  argumentative,  this  respondent  does  not  un- 
dertake  to  answer  it. 

10.  This  respondent,  for  answer  to  the  10th  paragraph  of  the  peti¬ 
tion,  says  upon  information  and  belief  that  it  is  absolutely  uiurue 

Wht  o'’"1,  !elS  re  at  110  tlme  cognisant  “of  the  manner  in 
w  h  eh  the  trustees  \\  aggaman  and  Raleigh  or  Waggarnan  and 

Ralston  had  invested,  or  suffered  to  remain  invested,  the  trust  fund 
in  then  hands,  but  to  the  contrary  says  that  at  the  time  of  his  ap¬ 
pointment  he  was  informed  by  Mr.  G.  W.  S.  Musgrave  attornev  for 
the  petitioner  Susan  \\ .  Edwards,  that  he  was  satisfied  with  the ‘then 
existing  investment  of  the  trust  fund,  and  that  the  petitioner  Alice 
l  \  ler  Raster  has  to  d  him  that  she  was  constantly  kept  informed 

ough  semi-annual  statements,  of  the  manner  in  which  her  fund* 
were  invested  and  at  one  time  she  made  complaint  against  this  re- 
spondent  that  lie  had  not  informed  her  continually  of  the  investment 
o  the  funds  as  had  always  been  done,  ns  she  explained,  semi-an¬ 
nually  by  Mr  \\  aggaman,  in  response  to  which  this  respondent  gave 
her  a  detailed  statement  showing  the  condition  of  her  funds 
and  investments  made,  sending  the  same,  as  he  remembers,  to 
the  remaining  petitioner  Susan  W.  Edwards.  That  the  letter 
hooks  ot  said  \\  aggaman  confirm  the  statements  above  made  con¬ 
taining  as  they  do  copies  of  the  various  accounts  sent  to  the  peti¬ 
tioners,  and  copies  thereof  covering  the  time  during  which  this  re¬ 
spondent  was  trustee  are  attached  hereto  and  marked  “Exhibit  A.” 

I  hat  tins  respondent  has  no  personal  knowledge  with  reference  to 
the  disposition  of  t he  $2.. ><)().(>(>  referred  to  in  said  15th  paragraph  as 
it  came  into  the  hands  ol  the  then  trustees  eight  vears  before  he  lie- 

w  this  ca?S'  but  that  he  is  informed  and  believes  that 
M.000.00  of  it  was  paid  as  a  fee  to  Mr.  Leigh  Robinson,  solicitor 
for  the  petitioners  in  this  case.  That  no  application  has  ever  been 
made  to  him  to  pursue  the  balance  of  the  funds  or  to  cause  legal 
investigation  to  be  made  to  determine  whether  said  sum  of  $1,000  00 
was  properly  paid  or  not. 

1/.  Answering  the  17th  paragraph  of  the  petition,  this  respondent 
sa>s  that  he  doe*  not  undertake  to  sav  for  what  sums  the  trustees 
V  a"?aTan  a"d  Raleigh  should  or  should  not  be  accountable  but 
that  it  is  nntruejhat  this  respondent  should  be  chargeable  for  the 
sum  of  $1 1 ,257.75  as  no  such  sum  in  cash  or  notes  or  anything  else 
has  ever  come  to  his  hands  either  actually  or  by  any  construction  of 
law  however  forced.  ITe  admits  that  the  sureties  of  the  trustee 
Wage  am  an  paid,  without  controversy,  the  sum  of  $10,000.  which 
was  all  for  which  they  were  liable,  and  the  circumstances  and  pur¬ 
pose  of  such  payment  will  be  made  more  evident  hereafter.  Tie  ad¬ 
mits  that  he  commenced  proceedings  for  the  removal  of  Waggarnan 
and  for  the  appointment  of  TTarrv  Lee  Rust  and  al*o  for  the  amount 
of  certain  notes  secured  on  We*lev  Heights,  and  that  said  Wagoaman 
was  removed  and  said  Rust  appointed.  That  this  respondent" has  no 
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personal  knowledge  whatsoever  as  to  the  trust  funds  which 

94  came  into  the  hands  of  Waggaman  and  Raleigh  during  the 
trusteeship,  but  that  on  information  and  belief  derived  from 

examination  of  1 1  ic  records  in  this  case,  he  says  they  were  at  one  time 
chargeable  with  $17,257.57.  That  he  has  been  informed  by  the  ah 
torney  for  W.  II.  II.  Raleigh  and  believes  that  of  this  amount  of 
money,  all  cash  received  by  said  trustees  over  and  above  the  sum  of 
$14,9o9.98  was  properly  disbursed  by  them  for  the  benefit  of  the 
petitioners  herein  and  with  the  petitioners’  knowledge  and  consent, 
but  as  to  the  details  thereof  he  has  no  knowledge. 

18.  Answering  the  18th  paragraph  of  the  petition,  this  respondent 
admits  that  said  paragraph  in  substance  states  the  purpose  of  the  in¬ 
stitution  of  the  suit  against  John  F.  Waggaman,  et  al.  and  proceed¬ 
ings  had  therein,  and  in  substance  states  the  contents  of  the  letter  of 
Alice  Tyler  Easter  of  December  12,  1905,  and  that  she  said  in  such 
letter  that  she  declined  to  assent  to  the  proposition  “that  the  bene¬ 
ficiary  should  he  called  on  to  pay  the  costs  of  suit  or  solicitor’s  fee 
because  the  trustee  is  unable  to  produce  the  estate  of  which  he  is  cusr 
todian  and  must  resort  to  litigation  for  that  purpose,”  but  that  said 
statement  was  absolutely  false  in  law,  as  the  said  respondent  had  at 
the  time  exactly  the  same  estate,  evidenced  by  some  of  the  same 
notes,  that  he  had  received,  constructively  or  actually,  when  he  be¬ 
came  trustee  and  the  purpose  of  the  suit  was  to  realize  thereon. 

19.  Answering  the  19th  paragraph  of  the  petition,  this  respond¬ 
ent  savs  that  he  admits  the  correctness  of  the  quotation  from  his 
petition  herein  of  January  3,  1906,  save  that  through  some  omission 
in  said  petition  he  only  referred  to  one  of  the  two  pages  of  account 
handed  him  by  said  Waggaman.  That  a  full  and  correct  statement 

of  the  condition  of  the  trust  as  furnished  him  by  Waggaman 

95  at  the  time  this  respondent  became  trustee  is  as  follows: 

Washington,  D.  C.,  Ap’l  4,  1899. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  No. 

917  F  Street  X.  W.,  in  Account  with  Thus.  E.  Waggaman  and 

W.  II.  H.  Raleigh,  Trustees. 

X.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered. 

F.  IT.  G.  White  note  due  Ap’l  1st, 

1899  .  4,986.66 

Ap’l  1.  Loan  to  K.  E  Malone,  notes  dated 
Feb’y  18/99  for  3  years,  secured 
on  lots  1.6  to  24.  Sq.  10,  Wesley 
Heights,  interest  payable  semi- 
ann.  @  6% .  4,986.66 

4,986.66  4,986.66 

Eight  notes  of  $580  each  and  one  for  3  16.66  held  at  office  for  col¬ 
lection  of  interest  and  principal — You  will  receive  interest  on  the 
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above  notes  from  Ap’l  1st  to  Aug.  13/99.  It  is  agreed  that  these 
noteb  ma}  be  paid  at  any  time,  with  interest  to  date  of  payment. 

THOS.  E.  WAGGAMAN. 

T. 


x-.it  ^  OaHe  and  Fisher  notes  paid .  9,973.32 

Reby  21.  Loan  to  F.  A.  Moore,  note  dated 
June  24,  1887  extended  to  June 
24,  1900  on  or  before,  interest 
@  6% — Secured  on  Woodley 
Park  . ' 

21.  Loan  to  F.  A.  Moore,  notes  dated 
I'  eb  y  11,  1887  extended  to 
Feb  v  11  1902  on  or  before,  se¬ 
cured  on  Woodley  Park,  inter¬ 
est  @  6% . 

21.  Loan  to  F.  II.  G.  White,  note  dated 
Jan  y  13/90  extended  to  Jan’y 
13,  1902  on  or  before,  secured 
on  lot  9  Widow’s  Mite,  interest 
@  G% . 


800.00 


1,900.00 


7.273.32 


9,973.32  9.973.32 


ATou  will  receive  interest  senii-annunllv  on  $9,973.32  from  FolvV 
21/99.  Xotes  in  above  transaction  held  at  office  for  collection  of  in- 
terest  and  principal. 

THOS.  E.  WAGGAMAN. 

T. 


96 


That  this  error  was  perfectly  obvious  and  must  have  been 
known  to  the  petitioners  at  the  time  of  their  filin<>  their  peti¬ 
tion  herein,  but  for  some  reason  unaccountable  to  this  respondent 
has  been  absolutely  ignored  therein.  That  said  account  shows  that 
saidW  ataman  accounted  for  Fourteen  Thousand. Nine  Hundred  and 
Iitty-nme  and  98/100  (14.959.98)  Dollars,  exactly  the  amount  of 
the  deterred  Crnlle  and  Fisher  notes  referred  to  in  paragraph  17  of 
the  petition,  and  that,  as  this  amount  was  at  all  times  accounted  for 
to  the  petitioners  during  the  existence  of  the  Waggaman  and  Raleigh 
tnist.  the  statement  contained  in  paragraph  19  that  “more  than 
$7,000.00  remained  to  be  accounted  for  after  making  every  deduction 
for  expenses  asserted  by  the  trustees  to  be  legitimate”  is  a  statement 
which  must  have  been  known  by  the  petitioners  to  be  wrongful  when 
they  made  it. 

20.  Answer  ini;  the  20th  paragraph  of  the  petition  this  respond¬ 
ent  says  that  the  statements  therein  contained,  in  so  far  as  they 
quote  the  language  of  this  respondent,  appear  to  he  correct. 

21.  Answering;  the  21st  paragraph  of  the  petition,  this  respondent 
savs  that  the  fir-t  quotation  made  from  this  respondent’s  peti¬ 
tion  filed  January  3.  1906  is  correct  save  that  he  himself 
erred  apparently  in  referring  to  a  certain  note  for  nearly  Ten 

8 — 2755a 
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Thousand  (10.000.00)  Dollars  when  he  should  have  referred  to 
notes  for  nearly  Ten  Thousand  (10,000.00)  Dollars.  That  if  all 
the  other  statements  made  in  said  paragraph  are  correct,  they  would 
he  of  no  purpose  or  value  in  this  connection  inasmuch  as  no  possible 
loss  has  occurred  to  the  estate  because  of  the  fact  that  the  notes  in 
the  possession  of  said  Waggaman  were  not  endorsed  formally  to 
Waggaman  and  Raleigh,  Trustees.  That  the  fact  is  that  the  notes 
which  were  made  way  with  by  said  Waggaman  were  that  of 
97  ]1#  (i.  White  for  Seven  Thousand,  Two  Hundred  and 

Seventy  Three  and  32/100  (7,273.32)  Dollars  and  that  of 
Fannie  A.  Moore  for  Nineteen  Hundred  (1000.00)  Dollars,  mak- 
a  total  of  Nine  Thousand,  One  Hundred  and  Seventy  Three  and 
32/100  (9,173.32)  Dollars  plus  interest  due.  on  the  larger  note  for 
the  six  months  ending  July  13,  1904  and  on  the  smaller  note  for 
the  six  months  ending  August  11,  1904.  I  hat  the  sum  total,  there¬ 
fore.  of  principal  and  interest  which  was  not  accounted  for  by  said 
Waggaman.  hut  which  was  accounted  for  by  his  sureties,  was  Nine 
Thousand.  Four  Hundred  and  Forty  Eight  and  51/100  (9,448.51) 
Dollars.  That  in  addition,  said  sureties  paid  the  further  sum  of 
FiVe  Hundred  and  Fiftv  One  and  49/100  (551.49)  Dollars,  making 
a  total  of  Ten  Thousand  (10.000.00)  Dollars,  the  latter  amount 
being  applicable  to  any  other  defaults  or  deficiencies  for  which  said 
Waggaman  may  justly  be  accountable,  with,  of  course,  interest  on 
the  sums  named  from  the  dates  mentioned  as  the  expiration  of  semi¬ 
annual  periods  on  said  notes  up  to  the  date  of  settlement  by  said 
sureties.  That  the  remaining  notes,  to  wit,  one  note  of  F.  A.  Moore 
for  $800  and  nine  notes  of  K.  K.  Malone  for  $580.00  each  less  a 
credit  of  $233.34  on  one,  duly  came  to  the  hands  of  this  trustee  and 
have  been  proven  in  the  bankruptcy  proceedings  of  Thomas  E. 
Waggaman.  That  the  only  notes  reported  as  endorsed  to  the 
order  of  Waggaman  and  Raleigh,  trustees,  so  far  as  this  respondent 
has  anv  knowledge  are  the  notes  described  in  paragraph  19  of  this 
answer,  and  that  the  only  notes  received  by  this  respondent  in  Ins 
own  hand*  were  all  the  notes  above  mentioned  except  that  of  F.  IP  H. 
White  for  Seven  Thousand,  Two  Hundred  and  Seventy  Three  and 
32  100  (7  273.32)  Dollars  and  that  of  Fannie  A.  Moore  for  Nine¬ 
teen"*  Hundred  ( 1900.00)  Dollars,  and  that  no  notes  were 
98  made  pavable  to  Waggaman  and  Ralston,  trustees  or  stood  in 
their  names  except  that  the  title  to  all  of  said  notes  was  vested 
in  them  by  the  order  of  court  herein  appointing  this  respondent  as 
one  of  the  trustees. 

2 9  \nswering  the  22d  paragraph  of  this  petition,  this  respond¬ 
ent  admit*  the  truth  of  the  allegations  contained  in  the  22d  para- 
omnh  of  the  petition,  but  as  to  the  cash  payment  referred  to 
reiterate*  the  information  and  belief  that  the  same  was  disbursed 
by  Waggaman  and  Raleigh  for  the  benefit  of  the  petitioners  and 

with  their  full  knowledge  and  consent 

23  \ lowering  the  23d  paragraph  of  the  petition,  this  respondent 

sa  i},nt  ]10  lr«*~no  reason  to  believe  that  superficial  inquiry  or  any 
inouirv  would  have  disclosed  the  fact  that  the  investments  of  the 
tru*t  funds  were  investments  in  the  business  and  interests  of  1  homas 
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E.  Maggaman.  That  he  had  no  personal  knowledge  whatsoever 
that  Katharine  Malone  and  F.  A.  Moore  were  clerks  in  Waggaman’s 
office  and  of  no  financial  responsibility.  That  he  never  knew  or  had 
reason  to  believe  until  the  petition  was  read  that  F  11  fi  White 
was  a  relative  of  a  brother  of  Thomas  E.  AVaggaman  and  that  he 


1  ill  - (inu  lllcll  lit; 

paa  never  heard  the  suggestion  made  that  Lot  9.  Widow’s  Mite 

_ 1  i-  mi  n  nr  _  .  oo  o  Jiuc. 


belonged  to  I  liomas  E.  AVaggaman.  That  he  did  not  discover  until 
long  after  the  bankruptcy  of  Thomas  E.  AVaggaman  that  AYeslev 
Heights  property  was  in  reality  owned  hv  Thomas  E.  and  John  F 
AA  aggaman.  and  he  knew  nothing  of  the  fact  and  had  no  reason  to 
<ui>n.Ke  that  I  liomas  E.  AA’aggaman  owned  the  greater  part  of 
W  oodley  Park. 

2  1.  A n>\\ ci  i no  the  21th  paragraph  of  the  petition,  this  respondent 
on  information  and  1  elief  admits  the  truth  of  the  allegations  therein 
contained  with  reference  to  the  recordations  therein  referred  to  and 
admits  that  he  holds  the  note  of  Fannie  A.  Moore  for  $800.00 
09  secured  on  Woodley  Park,  the  same,  however,  being  filed 
in  the  bankruptcy  proceedings  of  Thomas  E.  Waggaman. 

2u  Answering  the  25th  paraoraph  of  the  petition,  this  respondent 
says  that  he  admits,  on  information  and  belief,  the  allegations  therein 
contained  with  reference  to  the  history  of  the  deed  of  trust  recited, 
hut  that  the  same  is  entirely  immaterial,  the  notes  therein  referred 

/01A  S  !fen  paid  by  the  Payment  t0  this  trustee  of  Ten  Thousand 
(10.000)  Dollars  made  by  the  sureties  of  Thomas  E.  Waggaman 

20.  Answering  the  26th  paragraph  of  the  petition,  this  respondent 
on  information  and  belief,  admits  that  the  recitals  of  fact  sub¬ 
stantially  correctly  state  the  condition  of  the  record  referred  to  but 
that  he  does  not  admit  that  any  part  of  the  notes  in  question  are 
represented  by  him  as  trustee  for  the  McPherson  estate,  as  he  now 
claims  no  interest  whatsoever  under  this  trust,  the  notes  in  question 
having  been  fully  covered  by  the  payment  of  Ten  Thousand  (10  - 
000.00)  Dollars  to  hinijiy  the  sureties  of  Thomas  E.  Waggaman. 

Answering  the  2/th  paragraph  of  the  petition,  this  respondent 
says  that  he  admits  that  the  statements  therein  contained  are  cor¬ 
rect  statements  ot  the  condition  of  the  record. 

28.  A n swt ring  the  28th  paragraph  of  the  petition,  this  respondent 

admits  that  the  statements  contained  in  the  petition  are  correct  state¬ 
ments,  so  far  as  the  condition  of  the  record  in  equitv  No.  25649  are 
concerned,  but  he  denies' that  he  has.  or  claims  to  have  or  own 
notes  aggregating  Nineteen  Hundred  (1900.00)  Dollars  which  are 
_  .  .  ^  ^  ^  ^  1  s,  Eugene  Wes,  Daniel  P.  Clark  and 

John  \\  .  1  i  1  ling,  and  he  says  he  has  no  knowledge  whatsoever  as 
to  who  in  fact  holds  any  such  notes.  That  he  as  trustee  does  not 

have  them  and  that  their  proceeds  have  been  accounted  for 
100  in  the  settlement  of  Ten  Thousand  (10,000.00)  Dollars  made 
to  him  by  the  sureties  of  said  Waggaman.  That  it  is  not  his 
duty  to  have  any  error  as  to  said  notes  corrected  or  take  any  steps 
to  protect  the  interest  of  the  petitioners  in  the  distribution 
of  proceeds  so  far  as  said  notes  for  Nineteen  Hundred  (1900.00) 
Dollars  are  concerned,  the  petitioners  having  no  interest  therein. 

29.  Answering  the  29th  paragraph  of  the  petition,  this  respondent 
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savs  that  he  admits  the  truth  of  the  statements  therein  contained 
relative  to  equity  causes  No.  24927  *  25649.  I  hat  lie  has  hied  an 
answer  in  said  cause  which  will  enable  him  to  protect  the  interest  of 
the  petitioners  so  far  as  the  note  for  $800.00  is  concerned,  and  that 
lie  is  mystified  hv  the  suggestion  that  it  is  his  duty  to  have  an  allega¬ 
tion  corrected  as  to  said  $800.00  note,  unless  the  petitioners  are  re¬ 
ferring  to  a  typographical  error  of  no  possible  concern. 

30.  Answering  the  30th  paragraph  of  the  petition,  this  respom  em 
admits  the  correctness  of  the  statements  therein  contained  relati  e 
to  matters  of  record  in  the  Recorder  of  Deed's  office,  and  he  calls 
attention  to  the  fact  that  the  last  ot  the  releases  set  tmth  "ere 
pvpcnted  m an v  vear*  before  this  respondent  became  trustee,  and 
Te  has  unperson:, i  kniovlcdge  with  relation  to  the  matter  therein 
<et  forth  except  as  furnished  by  the  recoid. 

'  31  \nswering  the  31st  paragraph  of  the  petition,  this  respondent 

savs  that  he  admits  that  releases  were  executed  and  recorded  as  theiein 
set  forth  and  containing  the  recital  given.  That  such  releases  were 

executed  without  his  knowledge,  active  or  7“*^ ^s^Wa^- 
to  a  misrepresentation  of  facts  indulged  in  by  said  I  horn. is  l..  '  ag 
laman  anti  if  it  is  intended  to  refer  to  the  note  of  Nineteen  Tlun- 
"  (jVed  (1900.00)  Dollars,  said  averments  are  immateii.il  in, t> 

101  much  as  said  note  has  been  accounted  for  by  the  sureties  of 
«qid  Wa°(raman  as  hereinbefore  set  forth. 

32  \riswerimT the  32d  paragraph  of  the  petition,  this  respondent 
savs  on  information  and  belief  that  the  notes  aggregating  Nineteen 
Hundred  (1900  00)  Dollars  in  which  the  petitioners  were  former  > 
interested  have  been  paid  and  settled  for  to  him  by  the  payment 
from  the  sureties  of  Thomas  E.  Waggaman  as  hereinbefore  set  forth 
That  the  note  for  $800.00  has  not  been  so  paid  and  cancelled  and 
its  hist!, nTas  been  hereinbefore  set  forth.  That  so  far  as  h.s  knowl- 
e<l<>e  and  belief  is  concerned,  repeating  himself,  he  says  that  the  on  > 
one  id  ‘aid  notes  >.,11  existent  is  for  $800.00.  That  as  a  matter  o 
1  w  he  admits  that  Waggaman  alone  had  no  right  to  allow  any  pa  t 
of  the  tru"  seiuritv  to  be  released.  As  a  matter  ot  law  he  admits 
that  Waggaman  had  no  right  to  sign  releases  containing  false  ie- 
,  it  ,1s  That  a-  a  matter  id'  law  he  contends  that  the  suggestion  is 
absurd  that  Waggaman’s  “co-trustee  had  no  right  to  permit  him 
tsaill  Wa-umniTy  to  do  so,”  because  he  says  that  \\  agganmn  s  co¬ 
trustee  harfno  control  over  anything  he  might  do  when  Ins  back  was 
turned  That  as  a  matter  of  law,  he  admits  said  Waggaman  was 
not  the  agent  of  petitioners  for  any  stu  b  purpose  and  was  not  < 
only'  partv  secured  and  not  the  agent  for  the  then  holders  o  he 
notes  above  mentioned.  That  he  neither  admits  nor  denies  that  the 
recital-  in  the  release-  were  without  the  knowledge  and  consent  ol 
ihe  petitioners,  and  if  they  consider  such  statements  material,  prays 

tlipv  niflv  l»p  held  to  strict  proof  thereof. 

33  Answering  the  33d  paragraph  of  the  petition,  tin-  responden 
admits  that  said  paragraph  correctly  states  the  condition  of  the 

record  so  far  as  it  goes.  . 

109  34.  Answering  the  34th  paragraph  of  the  petition,  this  re¬ 

spondent  says  that  he,  on  information  and  belief,  admits  that 
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the  recitals  contained  in  the  34th  paragraph  as  to  the  condition  of 
the  record  in  the  Recorder  of  Deeds'  office  are  correct,  and  further 
answering  said  paragraph,  he  says  that  at  the  time  of  the  changes  of 
record,  set  torth,  lie  had  no  personal  knowledge  of  them  and  could 
not  be  charged  with  any  constructive  knowledge.  That  as  to  the 
\Vhite  note,  payment  therefor  has  been  made  by  the  sureties  and 
this  respondent  has  no  means  ot  knowing  whether  it  exists  in  a 
tangible  shape  at  the  present  time  or  not.  That  this  affiant  had  no 
reason  to  inquire  as  to  the  payment  of  the  note  at  its  maturity  as 
long  as  the  interest  was  kept  up,  as  in  point  of  fact  it  was,  and  that 
the  allegations  with  reference  to  said  note  are  immaterial,  it  having 
been  fully  accounted  for.  That  in  point  of  fact,  every  note  which 
ha>  or  could  have  come  to  the  physical  possession  of  this  respondent 
at  anv  time  during  his  trusteeship  has  been  fully  accounted  for. 
although,  as  will  hereinbefore  appear,  many  of  them  have  not  been 
realized  upon,  i  hat  he  does  not  feel  that  it  is  material  to  follow  the 
learned  exposition  as  to  the  duties  of  trustees  indulged  in  by  the  pe¬ 
titioners  further  than  to  absolutely  deny,  and  to  declare  that  the 
allegation  is  without  the  slightest  circumstance  of  truth  to  support 
it,  that  this  respondent  had  any  intimation  or  supposed  intimation 
or  apparent  intimation  that  he  had  anv  association  whatever  with 
anv  borrowing  of  money  for  himself  or  for  any  co-trustee,  or  had 
any  knowledge  that  any  such  transaction  took  place,  until  after  the 
bankruptcy  of  said  Waggaman,  or  had  any  reason  to  suppose  the 
same  to  be  the  case,  or  had  any  special  means  of  knowing  the  fact, 
and  the  further  suggestion  that  he  knew  actually  or  was  bound  to 
know  constructively  that  the  property  unon  which  the  notes 
103  were  secured  had  been  released  bv  the  wrongful  action  of 
1  homas  E.  \\  aggaman  is  false. 

Further  answering  said  paragraph,  this  respondent  says  that  at 
the  time  he  became  trustee,  he  called  upon  Thomas  E.  Waggaman 
for  a  full  statement  of  the  funds  of  the  properties  in  his  hands  and 
received  the  same  and  had  no  reason  to  suppose  that  such  statement 
was  incomplete  and  no  reason  to  suppose  that  any  of  the  notes  paid 
at  that,  time  by  said  Waggaman  were  invested  for  the  benefit  of  said 
Wageaman,  and  even  if  lie  had  taken  physical  possession  of  said 
notes  there  was  nothing  about  them  that  would  have  excited  his  "sus¬ 
picion  or  induced  him  to  believe  that  they  were  insufficiently  se¬ 
cured.  That  the  investments  were  all  made  long  prior  to  his  be- 
coming  trustee  and  with  the  apparent  sanction  of  both  of  the  cestui 
que  trustent,  who  had,  as  this  respondent  believes,  fuller  knowledge 
than  he  had  of  all  the  facts  at  or  about  the  time  of  the  making  of 
the  investments  and  who  never  complained  of  any  of  them.  That 
the  title  to  the  notes  was  sufficiently  transferred  by  the  order  of 
court  and  this  trustee  at  the  time  so  advised  said  Waggaman  so  that 
a  special  endorsement  was  unnecessary,  and  in  fact  no  wrongful  con¬ 
veyance  could  have  been  made  of  said  notes  without  the  collusion 

of  the  former  trustee  Raleigh,  and  this  there  is  no  reason  to  believe 
ever  was  had. 

.In  answer  to  the  detailed  interrogatories  attached  to  the  petition 
this  respondent  says — 
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1  to  10.  This  respondent  has  fully  stated  all  his  information  with 
regard  io  the  E.  11.  C.  White  note,  including  the  fact  tnut  said  note 
ha.''  been  iuily  accounted  for  so  far  as  this  respondent  is  concerned, 
and  he  is  unabie  to  add  anything  to  the  information  liereinbeiore 
given.  That  he  has  no  knowledge  as  lo  whether  it  was  secured  by 
liber  1462,  folio  309  or  not,  or  whether  it  was  originally  reduced 
from  $7, bod. do  to  $7,273.32,  or  who  made  such  payment,  or 
104  whether  it  was  ever  owned  by  the  Catholic  University  ot 
America  or  was  ever  a  full  note  for  $7,333.33  when  owned  by 
such  University,  whether  it  was  ever  owned  by  General  L.  T.  Gra- 
ham,  or  ns  amount  when  so  owned,  or  the  exact  endorsement  upon 
it,  or  its  endorsement  to  M  aggaman  and  llaieigh  or  to  their  order, 
but  that,  .'o  far  as  he  knows,  it  was  never  endorsed  to  \Y aggaman 
and  Ralston,  Trustees  or  to  their  order.  That,  on  information  and 
belief,  he  believes  that  the  sum  ot  $7,273.32  in  funds  ot  the  trust 
estate  was  applied  to  purchase  the  White  note  which  belonged  to  the 
estate,  and  that  said  note  was  purchased  before  he  became  trustee, 
and  he  knows  nothing  whatsoever  of  the  details.  That  it  was  fraud¬ 
ulently  disposed  of  by  Thomas  E.  \Y  aggaman  without  the  knowl¬ 
edge  of  this  respondent  and  in  some  way  unknown  to  him,  and  of 
the  circumstances  of  such  disposition  he  knows  not,  but  that,  as 
hereinbefore  slated,  its  face  value  has  been  accounted  for  fully. 
That  he  can  give  no  other  information  concerning  said  note  other 
than  has  heretofore  been  given. 

20-21.  The  F.  A.  Moore  notes  aggregating  $1,900.00  have  been 
fully  accounted  for  to  this  respondent  by  the  sureties  of  1  honias  E. 
W aggaman  and  he  has  no  knowledge  as  to  whether  they  have  been 
actually  cancelled  or  not.  lie  himself  has  never  endorsed  them  in 
any  shape.  lie  cannot  say  whether  they  are  marked  “paid  '  or 
“cancelled"  and  lias  no  means  of  knowing,  nor  is  he  concerned,  not 
being  the  owner  thereof. 

22.  The  Fannie  A.  .Moore  note  for  $800.00  has  never  been  paid, 
but  is  now  proved  in  the  Waggaman  bankruptcy  proceedings. 

And  having  fully  answered  the  petition,  this  respondent  prays  to 
be  hence  dismissed  with  his  costs  in  this  behalf  wrongfully  had. 

JACKSON  11.  RALSTON. 


105  District  of  Columbia,  ss: 

Jackson  11.  Ralston,  being  first  duly  sworn,  on  oath  deposes  and 
says  that  he  is  the  respondent  mentioned  in  the  foregoing  answer  by 
him  subscribed;  that  he  has  read  said  answer  and  knows  the  con¬ 
tents  thereof;  that  the  matters  and  things  stated  therein  on  his  per¬ 
sonal  knowledge  are  true,  and  those  stated  on  information  and  belief 
lie  is  informed  and  believes  to  be  true. 

JACKSON  11.  RALSTON. 


Subscribed  and  sworn  to  before  me  this  26th  day  of  July,  A.  I). 
1906. 

HARVEY  T.  WINFIELD,  [seal.1 
Notary  Public,  D.  C. 
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106  Exhibit  A. 

August  23,  1899. 

T.  E.  Waggaman  and  Jackson  H.  Ralston,  Trustees. 

Interest  m  F.  A.  Moore  note  of  $9,973.32  from 

1  eby  21,  1899  to  Aug.  21,  1899 .  $299.19 

Interest  on  K.  E.  Malone  note  of  $4,986.66 

from  April  1,  1899  to  Aug.  13,  1899, .  Ill  34 

Trustees’  Commission . .  $20 1 52 

Cheek  to  Susan  \\ .  Edwards .  in-,  ni 

Cheek  to  Alice  Tyler,  reserved .  195  00 


$410.53  $410.53 

Feb’y  21,  1900. 

T.  E.  Waggaman  and  J.  H.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32  from 

Aug.  21,  1899  to  Feb’y  21,  1900 .  $299  19 

Interest  on  K.  E.  Malone  note  of  $4,986  66 

r  from  Aug.  13,  1899  to  Feb’y  21,  1900 .  149.58 

Trustees’  Commission . 

Cheek  to  Susan  W.  Edwards . 

Cheek  to  Alice  Tyler . 


$22 . 43 
213.17 
213.17 


$448 . 7 /  $448 . 77 
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August  21,  1900. 

T.  E.  Waggaman  and  J.  H.  Ralston,  Trustees. 

$9,973.32  F.  A.  Moore,  semi  ann.  Aug.  21  ...  .  $299  19 
$4,986.66  K.  E.  Malone,  semi  aim.  Aug.  21..  149.58 

Trustees’  Commission . 

Cheek  to  Susan  W.  Edwards 

“  “  Alice  Tyler . ' . 


$22.43 

213.17 

213.17 


$448 . 7 7  $448 . 77 


JWy  21,  1901, 


T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees. 


Interest  on  F.  A.  Moore  note  of  $9,973.32, 

semi  annual  to  Feb’y  21,  1901 . 

Interest  on  K.  E.  Malone  note  of  $4,986.66, 

semi  annual  to  Feb’y  13,  1901 . 

Trustees’  Commission . 

Cheek  to  Susan  W.  Edwards . 

Received  for  Alice  Tyler . 


$299.19 

149.58 


$22.43 

213.17 

213.17 


$448.77  $448.77 
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108  •  August  21,  1901. 

T.  E.  Waggaman  and  J.  H.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32, 

semi  annual  to  Aug.  21,  1901 .  $299.19  .... 

Interest  on  Iv.  E.  Malone  note  of  $4,986.66, 

semi  annual  to  Aug.  13,  1901 .  149.58 


Trustees7  Commission .  $22.43 

Check  to  Susan  \Y.  Edwards .  213.17 

Received  for  Alice  Tyler .  213.17 


$448.77  $448.77 

Feb’y  21,  1902. 

T.  E.  Waggaman  and  J.  IT.  Ralston,  Trustees. 


Interest  on  F.  A.  Moore  note  of  $9,973.32, 

semi  annual  to  Feb’y  21,  1902 .  $299.19  . 

Interest  on  K.  E.  Malone  note  of  $4,986.66, 

semi  annual  to  Feb’y  13,  1902 .  149.58  . 

Trustees’  Commission .  $22.43 

Check  to  Susan  AY.  Edwards .  213.17 

Received  for  Alice  Tyler .  213.17 


$448.77  $448.77 


109  August  25,  1902. 

Thos.  E.  Waggaman  and  «T.  II.  Ralston,  Trustees. 

Interest  on  F.  A.  Moore  note  of  $9,973.32, 

semi  annual  to  Aug.  21.  1902 .  $299.19  . 

Interest  on  K.  E.  Malone  note  of  $4,986.66, 

semi  annual  to  Aug.  13,  1902 .  149.58  . 

Trustees’  Commission .  $22.43 

Check  to  Susan  W.  Edwards .  213.17 

Received  for  Alice  Tyler .  213.17 


$448.77  $448.77 


Feb’y  20,  1903. 


T.  E.  Waggaman  and  J.  TT.  Ralston,  Trustees. 

Interest  on  E.  A.  Moore  note  of  $9,973.32, 

semi  annual  to  Eeb’y  21.  1903 .  $299.19 

Interest  on  K.  E.  Malone  note  of  $4,986.66, 

semi  annual  to  Feb’y  13,  1903 .  149.58 

Trustees’  Commission . 

Check  to  Susan  W.  Edwards . 

“  “  Alice  Tvler . 


$22.43 

213.17 

213.17 


$448.77  $448.77 


ALICE  TYLER  EASTER. 


65 


no 


Feb’y  21,  1903. 

T.  E.  AVaggaman  and  J.  H.  Ralston,  Trustees. 


Interest  on  F.  A.  Moore  note  of  $9,973.32. 

semi  annual  to  Aug.  21,  1903 . .  $299  19 

Interest  on  K.  E.  Malone  note  of  $4,986.66, 
semi  annual  to  Feb'v  13,  1903.  149 

Trustees’  Commission.'........ . 

Check  to  Susan  AV.  Edwards . 

Check  to  Alice  Tvler . 


$22 . 43 
213.17 
213.17 


$448.77  $448.77 

Feb’y  23,  1904. 


Tlios.  K.  Waggaman  and  Jackson  H. 


Ralston,  Trustees. 


Interest  on  $9,973.32  F.  A.  Moore  to  Feb.  21, 

_  1904  . .  $299.19 

Interest  on  $4,980.66  K.  E.  Malone  to  Feb. 

13  1904....... .  149.58 

1  rustees  Commission . 

Check  to  Susan  \V.  Edwards . 

Received  for  Alice  T.  Easter . 


$22.43 

213.17 

213.17 


$448.77  $448.77 


August  23,  1904. 

Thos.  E.  AVaggaman  and  Jackson  II.  Ralston,  Trustees. 


$9,973.32  F.  A.  Moore  semi  annually  Aug.  21, 
1904  . ; ......  . 

$4,986.66  K.  E.  Malone  semi  annually  Aug. 

13,  1904 . 

Amount  due  you . 


$299.19 

149.58 

$448.77 


$448.77 


111  Ansiuer  of  W.  II.  II.  Raleigh. 

Filed  November  5,  1906. 

******  * 

1.  That  your  respondent  believes  the  statements  in  paragraph  one 
of  said  petition  to  be  substantially  correct,  but  refers  to  the  will  of 
Alary  E.  McPherson  so  far  as  the  same  may  be  material  to  the  rights 
of  this  respondent. 

2  &  3.  That  upon  information  and  belief  this  respondent  admits 
the  allegations  contained  in  paragraphs  two  and  three  of  said  bill. 

4.  Answering  paragraph  four  of  said  bill  this  respondent  says  that 
9— 2755a 
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he  admits  the  allegations  therein  contained  to  he  substantially  cor¬ 
rect.  but  says  that  prior  to  his  appointment  as  trustee  lie  was  advised 
of  the  attempted  sale  made  by  Janies  B.  (been  ot  the  property  re¬ 
ferred  to  in  said  paragraph;  that  said  defendant  at  his  own  expense 
employed  counsel  to  set  a>ide  the  sale  made  by  said  Green  ot  $11,000, 
which  said  proceedings  resulted  in  said  sale  being  set  aside,  and  at 
a  subsequent  sale  of  the  same  property  obtained  the  sum  of  $1  7,000, 
all  of  which  was  through  the  individual  efforts  of  this  respondent 
and  at  his  own  expense. 

112  5.  Answering  paragraph  live  of  said  petition  respondent 
admits  that  lie  and  Thomas  E.  Waggaman  were  appointed  as 

trustees  of  said  estate  in  lieu  and  instead  of  James  B.  Green,  and 
that  the  title  to  the  trust  estate  was  by  order  of  court  dated  the  1  7th 
day  of  October,  1800,  vested  in  this  respondent  and  the  said  Thomas 
E.  Waggaman. 

Further  answering  said  paragraph  your  respondent  says  that  lie 
was  at  the  time  of  his  appointment  as  trustee  and  has  ever  since  been 
a  citizen  of  the  State  of  Maryland,  and  a  resident  ol  the  City  of 
Baltimore  in  said  bate:  that  by  reason  of  that  fact  lie  could  not  hold 
the  funds  or  the  securities  belonging  to  the  trust  estate  in  bis  own 
hands  without  taking  the  same  beyond  and  out  of  the  jurisdiction 
of  thi>  court;  that  immediately  prior  to  his  appointment  the  said 
petitioner  Alice  Tyler  Easter  relused  to  agree  to  the  management 
of  the  affairs  of  said  estate  by  this  respondent  in  so  far  as  her  rights 
were  concerned  and  that  the  said  petitioner  lyler  insisted  that  the 
funds  and  securities  of  t lie  estate  be  retained  in  the  possession  and 
under  the  control  of  the  said  1  liomas  E.  Waggaman,  in  which  posi¬ 
tion  the  said  petitioner  8usan  W.  Edwards  acquiesced  and  con¬ 
sented;  that  before  accepting  the  said  trusteeship  by  respondent  it 
was  distinctly  understood  and  agreed  between  the  petitioners  and 
this  respondent  that  the  funds  and  the  securities  of  the  trust  estate 
should  be  held  by  and  in  the  possession  of  the  said  Waggaman; 
that  in  accordance  with  and  in  pursuance  to  said  agreement  an 
order  of  this  court  of  date  October  17.  1890,  was  passed,  wherein 
and  whereby  it  was  provided  that  each  trustee  should  be  liable  only 
for  bis  own  default. 

113  0.  7.  8.  That  your  respondent  admits  the  allegations  con¬ 

tained  in  the  sixth,  seventh  and  eighth  paragraphs  of  said 

bill  as  being  substantially  correct,  but  requires  strict  proof  thereof 
in  so  far  as  the  same  may  be  material  to  the  rights  of  your  re¬ 
spondent. 

9.  Answering  paragraph  nine  of  said  petition  your  respondent 
says  that  he  admits  so  much  of  said  paragraph  as  alleges  that  your 
respondent  and  the  said  Waggaman  filed  a  petition  to  this  court 
representing  that  there  was  a  $1,000  attorney's  fee  due  by  the  estate, 
and  also  a  fee  of  $100  due  to  one  Ghristian.  and  a  Go  a  printer’s  bill 
of  $20  00;  that  there  were  no  assets  available  out  of  which  these  fees 
could  be  paid,  and  that  your  respondent  and  the  said  Waggaman 
requested  of  and  procured  from  this  court  an  order  authorizing  them 
to  borrow  a  sum  sufficient  to  pay  the  said  amounts  and  to  secure  the 
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same  by  a  trust  or  mortgage  upon  the  property  belonging  to  the  said 
estate. 

b  urther  answering  said  paragraph,  and  by  way  of  explanation  of 
t  ie  allegations  made  in  paragraph  four,  regarding  the  employment 
,  (‘oun,sel  by  .vour  respondent  at  his  own  expense,  respondent  says 
t  nit  he  would  have  borne  the  expense  of  the  proceeding  had  t lie  sale 
not  been  set  aside,  but  the  sale  having  been  set  aside,  lie  considered 
it  a  proper  expense  to  be  borne  by  the  estate,  and  accordingly  the 
petition  ie! erred  to  in  paragraph  nine  was  tiled.  Other  expenses  not 
referred  to  in  paragraph  nine  were  paid  by  your  respondent  for 
which  he  has  never  received  any  reimbursement. 

further  answering  said  paragraph  your  respondent  says  that  at 
the  time  ol  tiling  the  petition  referred  to  in  paragraph  nine  that  your 
lespondent  ascertained  the  fact  that  said  Green  was  insolvent, 
114  and  that  no  money  could  be  collected  from  him  by  legal 
piocess,  and  that  his  sureties  could  not  after  due  diligence 
upon  tne  part  of  your  respondent,  be  located;  that  your  respondent 
was  furthei  ad\ised  that  said  sureties  were  insolvent;  that  subsequent 
to  the  filing  of  said  last  mentioned  petition  vour  respondent  together 
with  the  said  Waggaman  succeeded  in  collecting  the  sum  of  $506.54, 
ana  also  a  sum  of  $417.15  which  said  amounts  were  paid  into  the 
Registn  of  the  Court  as  alleged  in  paragraph  eight  of  said  petition, 
all  of  which  have  been  accounted  for  by  vour  respondent  and  the 
said  Waggaman. 

That  \oui  respondent  further  says  that  no  sum  of  money  wras 

ever  borrowed  for  t lie  purposes  named  in  paragraphs  -  of  said 

petition  with  which  to  pay  the  claims  therein  mentioned,  but  that 
said  claims  were  deferred  until  after  the  sale  of  the  F  Street  prop¬ 
erty  to  Cralle  &  Fisher,  out  of  the  cash  proceeds  of  which  sale  said 
items  w^ere  paid. 

10,  11,  12,  &  1«*.  1  hat  your  respondent  admits  the  allegations 
contained  in  paragraphs  ten,  eleven,  twelve,  and  thirteen  of  said 
petition  to  lie  substantially  correct,  but  refers  to  the  record  in  said 
cause  for  more  detailed  and  accurate  information. 

14.  Answering  paragraph  fourteen  of  said  petition,  your  respond¬ 
ent  admits  that  he  has  never  submitted  any  report  to  the  court  touch¬ 
ing  the  condition  of  the  trust  estate  since 'the  17th  day  of  February, 
1892,  but  your  respondent  says  that  all  of  the  trust  funds  not  pan! 
over  to  the  beneficiaries  were  duly  and  properly  invested  upon  proper 
securities,  and  that  the  petitioners  were  advised  from  time  to  time 
as  to  the  condition  of  the  trust  funds,  and  all  of  the  accruing  interest 
upon  the  same  was  duly  paid  to  them  according  to  their  respective 
rights.  That  the  said  petitioners  from  time  to  time  ex- 
115  pressed  their  approval  of  all  of  the  investments  made  and  at 
no  time  during  the  trusteeship  of  your  respondent  did  they 
or  either  of  them  express  dissatisfaction  as  to  the  manner  of  the  in¬ 
vestment  of  said  funds,  or  as  to  the  sufficiency  of  the  securities  there¬ 
for,  but  upon  the  contrary  expressed  entire  satisfaction  as  to  said 
investments  and  promptly  received  the  interest  due  thereon.  This 
respondent  is  advised  and  therefore  avers  that  under  the  state  of 
facts  as  above  alleged  that  it  wTas  not  his  duty  to  make  any  report  to 
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this  court  of  his  actions  and  doings  as  trustee.  Respondent  furthei 
says  that  he  was  never  asked  or  requested  by  said  petitioners  or  any 
one  on  their  behalf  to  make  such  report.  Respondent  admits  that 
no  report  was  ever  made  by  him  either  at  the  time  ot  bis  dischaige 
or  subsequent  thereto,  but  respondent  avers  that  at  the  time  of  his 
discharge  said  petitioners  were  represented  by  attorneys  who  in¬ 
vestigated  the  status  of  the  trust  estate  and  the  securities  held  lor  the 
benefit  of  the  same  and  expressed  entire  approval  thereof.. 

15.  Your  respondent  has  no  knowledge  of  the  allegations  con¬ 
tained  in  paragraph  fifteen  of  said  petition,  but  demands  strict  proof 
thereof  in  so  far  as  the  same  may  be  material  to  the  rights  ot  your 

respondent.  ....  , 

16.  Answering  paragraph  sixteen  of  said  petition,  your  respond¬ 
ent  denies  that  said  petitioners  were  not  cognizant  of  the  .manner  in 
which  the  trust  fund  was  invested  or  suffered  to  remain  invested 
during  the  trusteeship  of  your  respondent,  but  on  the  contrary  says 
that  each  of  said  petitioners  were  kept  fully  advised  as  to  the  condi¬ 
tion  of  the  trust  estate,  and  as  to  all  investments  and  re-investments 
thereof,  and  at  the  time  of  your  respondent’s  discharge  all  of  Ins 
accounts,  together  with  all  of  the  securities  belonging  to  the  trust 

estate,  were  fully  investigated  and  approved  by  said  petition- 
116  ers  or  their  attorneys,  which  said  accounts  and  investments 
were  received  and  approved  by  said  trustee  Ral-ton,  your  re¬ 


spondent’s  successor  in  the  trust. 

17.  Answering  paragraph  seventeen  your  respondent  says  that  as 
to  the  items  of  $417. lo  and  $o06.54,  paid  into  the  Registry  of  the 
Court,  that  the  same  has  been  paid  to  the  petitioners  herein,  or  used 
to  pay  the  expenses  of  said  estate,  all  of  which  was  fully  knowrn  by 

said  petitioners  and  approved  by  them. 

Your  respondent  further  savs  that  at  the  time  of  bis  dischaige 
said  Ralston  received  a  full  statement  as  to  the  securities  belonging 


to  said  estate  and  approved  the  same. 

Further  answering  said  paragraph  your  respondent  says  that  dur¬ 
ing  the  great  conflagration  of  date  February  7th  and  8th,  1904.  in 
the  City  of  Baltimore,  that  his  offices  were  practically  destroyed  and 
nearlv  all  of  his  vouchers,  papers  and  other  documents  relating  to 
his  trusteeship  were  consumed,  and  that  by  reason  thereof  your  re¬ 
spondent  is  unable  to  give  a  detailed  statement  of  the  items  referred 

to  in  said  paragraph. 

18.  That  your  respondent  has  no  personal  knowledge  ot  the  state¬ 
ments  contained  in  paragraph  eighteen  of  said  petition,  but  requires 
strict  proof  of  the  same  in  so  far  as  the  same  may  be  material  to  the 
rights  of  your  respondent.  But  your  respondent  denies  that  lie  is 
in  any  way  responsible  for  any  loss  or  shortage  whatsoever  to  the 


trust  estate. 

19  Answering  paragraph  nineteen  your  respondent  says  that  at 
the  time  of  his  discharge  said  trustee  Ral-ton.  your  respondent's 
successor  in  the  trust.  w*as  furnished  a  full  list  of  all  of  the  securities 
belonging  to  the  trust  estate,  which  was  received  and  approved  by 
"  said  Ralston  and  also  approved  by  the  petitioners  in  said  trust. 
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11  /  20  and  21.  Answering  paragraphs  Twenty  and  Twenty-one, 

y  our  respondent  says  that  he  has  no  personal  knowledge  of 
the  statements  therein  contained,  but  demands  strict  proof  thereof 

in  so  far  as  the  same  may  be  material  to  the  rights  of  your  re¬ 
spondent.  J 

22  lo  33  Answering  said  paragraphs  both  inclusive,  your  respond¬ 
ent  says  that  he  has  no  knowledge  of  the  allegations  therein  con¬ 
tained  and  is  not  familiar  with  any  of  the  circumstances  therein 
described.  That  he  does  not  admit  any  of  the  allegations  contained 
in  said  paragraphs  and  demands  strict  proof  thereof  in  so  far  as  the 
same  may  be  material  to  the  rights  of  your  respondent. 

urther  answering  said  paragraph-,  your  respondent  says  that  he 
performed  Ins  duties  faithfully  and  honestly  during  the  term  of  his 
trusteeship  and  has  accounted  for  every  penny  that  has  come  into 
his  hands.  That  at  the  time  of  his  discharge  a  full  and  satisfactory 
investigation  was  made  by  the  petitioners  and  their  counsel  and  by 
his  successor  in  the  trust,  the  said  Ralston,  and  all  the  funds  and 
securities  relating  to  the  trust  estate  were  found  satisfactory  and 
duly  approved  by  the  said  Ralston  and  the  said  petitioner 

And  your  respondent  further  says  that  if  there  was  any  default 
upon  the  part  of  your  respondent,  either  as  to  the  accounting  for  the 
in  Is  received  by  him  or  for  which  he  would  be  responsible  or  “ 
to  the  sufficiency  of  the  securities  held  by  the  trust  estate,  it  was  the 
y  o  said  Ralston  to  make  demand  upon  vour  respondent  for  the 
same  at  the  time  of  your  respondent’s  discharge 

34  Answering  paragraph  Thirty-four,  your  respondent  sav«  that 
all  of  his  accounts  were  duly  inspected  bv  the  said  Ralston  your 
respondent  s  successor  in  the  trust,  and  also' by  the  petitioners  in  this 
cause,  and  that  it  any  portion  of  the  trust  estate  had  been  in  anv 
w lse  misused  or  misappropriated  by  said  Waggaman,  the  same 
118  was  unknown  to  him.  Your  respondent  says  upon  nforma! 

lion  and  belief  that  if  there  was  any  misappropriation  of 
funds  by  said  \\  aggaman,  the  same  has  been  fully  paid  and  dis- 
charged  by  the  sureties  of  the  said  Waggaman. 

Am-  nfl  F  Trmg  Sa‘d  petition  •vour  respondent  savs  that  at  the 
date  of  his  discharge  as  trustee  he  was  fully  able  re  tdv  -m,1  ...nr 

to  render  any  and  all  accounts  which  eithei-  of  the  petitioners  or  ‘the 

said  Ralston  might  desire,  but  the  said  Ralston  and  his  co-trustee 

~raVtivr„roMhr  fe  said 

respondent  was  advised  that  it  was  mil  nece.Wv  for'  mT'  ’  Z°"T 
a  formal  discharge  by  the  order  of  this  court  t0  °btam 

In  further  answer  to  the  said  petition  your  respondent  sav«  thflt 
during  the  entire  time  of  his  trusteeship'  the  sni,  \l?n  '  at 
engaged  in  the  real  estate  business  in  Wishirmton  F™"  "•f}S 
ered  entirely  solvent  and  amply' able  !!,  St  n  /T11^ 
of  the  securities  taken  or  accepted  for  the  benefit  t  .t,le  sufficiency 
Your  respondent  further  says  that  since  his  dRchar^thf^A 
"  ag8aman  haS  b-v  the  order  of  court  declared  a  bankrupt,  and 


70 


JACKSON  II.  RALSTON  ET  AL.  VS. 


that  all  of  his  accounts  have  been  placed  in  the  hands  of  the  trustee 
in  bankruptcy. 

Further  answering  the  said  petition  vour  respondent  says  that  the 
said  petitioners  have  been  guilty  of  laches  in  not  calling  upon  your 
respondent  to  file  an  itemized  statement  of  account  showing  the 
amounts  of  money  received  by  him;  and  that  since  his  records  in 
said  cause  have  been  destroyed  by  fire  it  is  now  impossible  to  give 
an  accounting  other  than  is  hereinbefore  set  forth. 

In  answer  to  the  interrogatories  propounded  in  the  said  petition 
your  respondent  says  that  he  has  fully  answered  the  same  in 
119  so  far  as  it  is  in  his  power  to  do  so. 

Having  fully  answered  your  respondent  prays  that  he  may 
be  hence  dismissed  with  his  reasonable  costs. 

\VM.  H.  II.  RALEIGH. 


State  of  Maryland, 

County  of  Baltimore,  ss: 

W.  II.  IT.  Raleigh  being  first  duly  sworn  on  oath  deposes  and  says 
that  he  has  read  the  foregoing  answer  by  him  subscribed  and  knows 
the  contents  thereof ;  that  the  matters  and  things  therein  stated  upon 
his  personal  knowledge  are  true  and  those  therein  stated  upon  in¬ 
formation  and  belief  he  believes  to  be  true. 

WM.  IF  II.  RALEIGH,  [seal.  | 

Subscribed  and  sworn  to  before  me  this  3rd  day  of  November, 
1906. 

[seal.]  FRED.  S.  AXTELL, 

Notary  Public. 


120  Amended  and  Supplemental  Petition  of  Alice  Tyler  Easter. 


Filed  November  27,  1906. 

******* 

Now  comes  your  petitioner,  Alice  Tyler  Easter,  (nee  Alice  lyler, 
great-granddaughter  of  the  testatrix  Mary  E.  Macpherson  herein¬ 
after  mentioned,  and  granddaughter  of  said  testatrix  daughter  Susan 
\V.  Edwards,  and  niece  of  your  petitioner's  late  co-petitioner  Susan 
\V.  Edwards)  and,  by  leave  of  Court  first  had  and  obtained,  files 
this,  your  petitioner’s  amended  and  supplemental  petition,  and  shows 
to  the  Court  as  follows,  namely,  that  heretofore,  to  wit  on  the  third 
day  of  March,  A.  I).  1906,  she  and  her  late  co-petitioner,  Susan  W. 
Edwards,  filed  their  certain  petition  in  the  above  entitled  cause 
against  a  certain  Thomas  E.  Waggaman  and  a  certain  William  II. 
II.  Raleigh,  as  late  trustees  and  in  their  capacities  as  set  forth  in 
said  petition,  and  against  a  certain  Jackson  II.  Ralston,  as  trustee 
and  in  his  capacities  as  set  forth  in  said  petition  (they  being  defend¬ 
ants  to  said  petition),  containing  certain  allegations,  propounding 
certain  interrogatories  and  praying  certain  relief,  as  will  thereby 
more  fully  and  at  large  appear. 


ALICE  TYLER  EASTER. 


^ our  present  petitioner  hereby  expressly  adopts  each  and 
121  all  oi  the  allegations,  and  interrogatories  of  said  petition  of 
x larch  3,  A.  D.  ItJUtj,  and  hereby  expressly  refers  lo  the  same 
and  embodies  the  same  totidem  verbis  in  this  petition  as  a  part  of 
t  ns  petition,  and  asks  that  the  same  be  taken,  considered  and  treated 
ius  a  part  ol  tins  petition,  as  1  ully  and  completely  as  if  the  same  were 

here  repeated  yei  batnn,  and  bodily  inserted,  as  allegations  and  inter¬ 
rogatories  ot  this  petition. 

That  your  present  petitioner  Alice  Tyler  Easter  (nee  Alice  Tyler) 
is  a  citizen  oi  the  tinted  States  and  a  resident  of  the  District  of 
Columbia;  that  she  is  over  twenty-one  years  of  age;  and  that  she  is 
great-granddaughter  of  said  testatrix  Mary  E.  Macpher.on  and 
granddaughter  oi  said  testatrix’  daughter  Susan  W.  LdwardJ  and 
niece  oi  your  present  petitioner’s  late  co-petitioner  Susan  W  Ed¬ 
wards;  and  that  your  present  petitioner  is  the  same  person  wiio  as 
co-petitioner  with  said  last  named  Susan  W.  Edwards  tiled  said  peti¬ 
tion  oi  March  3,  A.  D.  1906.  1 

That  since  the  filing  of  said  petition  of  March  3,  A.  D  i960  to 
wit  on  the  2 ah  day  of  June  A.  D.  1906  the  said  Thomas  E  Wag- 

fss“4°««d  ,t  !,,<1  «' M  & 

Slic  in' \v'C|IC)’flCri  t0/vit  °!\the?7th  da>'  of  Al,gust  A.  D.  1906,  said 
Susan  W  .  Edwards  (granddaughter  of  said  testatrix.  Mary  Ii  Ma“ 

pherson  and  daughter  of  said  testatrix’  daughter  Susan  \V“  Edwards 

and  aunt  of  your  present  petitioner  Alice  Tyler  Easter)  died  unmar- 

122  sunhWhe^hut"  C  °r  eh,ldreu  or  descendants  or  descendant 

said  present  peti,io1-’ A,i- 

That  heretofore,  to  wit  on  the  22nd  dav  of  January  A  1)  1896 
\oui  present  petitioners  father,  Henry  B.  Tyler  Jr  "  denni,>,l  ti  •’ 

lonit  and  thilt  he''et‘,fore’  t0,  wit  on  the  27th  day  of  June  \  T) 
1004,  your  present  petitioner’s  mother,  Mary  M.  Tyler,  departed  this 

And  your  present  petitioner,  Alice  Trier  Faster  r„,.n  „  i 

the  Court  that  upon,  after  and  from  the  dying  0(  Vour'  present"neti> 
tioners  late  co-petitioner,  Susan  W  Fdwirh  ■ '  ,lllt2  .  j  e‘eJ  Petl- 

out  leaving  any  child  or  children  or  descend -mi  nai!led'  a!ld 
viving  her  (whose  said  mother  S  san SUr' 

trust  estate  created  by  said  will  (which  «h p  nrPv’°nCi ln<Hct-  ()i  Ibe 

to)  became  (that  is  to  say  your  present  petitioner, Tl'ice  T vim-  E  nter 
then,  therefrom  and  thereafter  became)  entitled  tn  ,A  •'  1  , 

equitable  or  beneficial  owner  thereof! or "  Si  ?  a ne  tn^'T*  (n 
of  tl.e  other  moiety  of  the  trust  estate  created  by  said  will  ' 

petiti1onerP°saidraunt,aSusannMTeVEd wards  (whit'’  f/™  P™nt 
August  27th,  A.  D.  1906,  died  £ 
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Alice  Tyler  Easter,  under  the  terms  and  provisions  of  said 
123  will,  became,  lias  been,  lias  continued  to  be  and  is  cestui  que 
trust  of  said  entire  trust  estate  (as  well  of  the  one  moiety 
thereof  as  of  the  other  moiety  thereof)  with  all  the  rights,  powers, 
privileges,  benefits,  advantages  and  appurtenances  to  the  same  belong¬ 
ing  or  in  anywise  appertaining,  and  entitled  to  the  benefit  and  enjoy¬ 
ment  of  the  net  rents,  profits,  and  income  of  the  whole  of  said  trust  | 
estate  (as  well  of  the  one  moiety  thereof  as  of  the  other  moiety 
thereof)  according  to  the  terms  and  provisions  of  said  will,  and 
entitled  to  receive  the  same  as  therein  provided. 

To  the  end  therefore  that  the  defendants  to  this  petition  may  upon 
their  several  and  respective  corporal  oaths  full,  true,  direct,  complete 
and  perfect  answer  make  to  the  allegations,  statements  and  charges 
in  this  petition  contained,  and  to  the  aforesaid  interrogatories  num¬ 
bered  and  set  forth ;  and  inasmuch  as  your  petitioner  has  no  full, 
adequate  and  complete  remedy  at  law,  and  is  entitled  to  the  aid  of  | 
this  Honorable  Court,  where  such  matters  are  peculiarly  cognizable, 
your  present  petitioner,  Alice  Tyler  Easter,  therefore  prays  as  fol¬ 
lows  : 


Prayers. 


1st.  That  the  persons  hereinafter  named  as  defendants  to  this 
petition  may  be  made  defendants  to  the  same. 

2nd.  That  the  defendant  \\  illiam  11.  11.  Raleigh  shall  account  to 
this  Court  for  all  of  said  trust  e.-tate  which  came  into  the  hands  of 
himself  and  his  co-trustee,  Thomas  E.  Waggaman,  or  into  the  hands 
of  either  of  them,  during  their  co-trusteeship;  and  that  said 
124  defendant,  William  11.  11.  Kaleigh  shall  be  held  responsible 
for,  and  liable  for,  any  and  all  loss,  deficiency,  insufficiency  or 
inadequacy  during  their  said  co-trusteeship,  and  for  any  bad  or  im¬ 
proper  investments  or  neglect  of  duty  during  that  time. 

3rd.  That  the  defendant  Jackson  11.  Ralston,  for  himself  as  trus¬ 
tee,  and  for  Thomas  E.  Waggaman,  as  his  co-trustee,  shall  account 
to  this  Court  for  the  whole  trust  estate  during  the  period  of  their 
co-trusteeship;  and  that  said  defendant,  Jackson  II.  Ralston  shall  be 
held  responsible  for,  and  liable  for,  any  and  all,  deficiency,  insuffi¬ 
ciency  or  inadequacy  during  their  said  co-trusteeship,  and  for  any 
bad  or  improper  investments  made,  or  continued,  during  that  time, 
arid  for  any  neglect  of  duty  during  that  time. 

4th.  That  the  defendant  Jackson  II.  Ralston,  trustee,  shall  also 
account  to  this  Court  for  himself  and  his  present  co-trustee,  Harry 
L.  Rust  for  the  whole  trust  estate  during  the  period  from  the  removal 
of  said  Thomas  E.  Waggaman  as  his  co-trustee  down  to  the  time  when 
said  Ralston  may  be  relieved  of  his  present  trusteeship. 

5th.  That  as  to  all  of  said  notes  (except  the  Cralle  and  Fisher 
notes)  the  Court  shall  decree  that  the  same  are  such  that  a  Court 
of  Equity,  with  knowledge  of  the  facts,  should  not  at  the  time  the 
same  were  taken,  or  at  any  time  since,  or  at  the  hearing  of  this 
cause,  approve  the  same;  and  that  the  Court,  by  its  decree,  should 
disapprove  the  same. 


ALICE  TYLER  EASTER. 
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6th.  That  the  defendant  William  H.  II.  Raleigh  shall  be  required 
oi  decreed  to  account  in  cash,  and  not  in  said  so-called  or  pretended 
securities,  tor  all  of  t lie  trust  estate  tor  which  he  is  in  any 
I2o  way  liable,  or  responsible,  or  accountable. 

7th.  That  the  defendant,  Jackson  II.  Ralston  shall  be  re¬ 
quired  or  decreed  to  account  in  cash,  and  not  in  said  so-called  or 
Pretended  securities,  tor  all  ot  the  trust  estate  for  which  he  is  in  any 
way  liable,  or  responsible,  or  accountable. 

«Sth.  I  hat  such  rules  may  be  issued,  such  orders  may  be  passed, 
such  references  may  he  made  and  such  accounts  may  be  stated  as  the 
Court  may  deem  necessary  or  proper,  suitable  or  appropriate 

lo  which  end  your  present  petitioner,  Alice  Tyler  Easter,  pravs 
tor  process  against  said  defendants  William  11.  H.  Raleigh  as  late 
trustee  and  in  his  capacities  as  set  forth  in  this  petition,  and  against 
said  deiendant. Jackson  11.  Ralston,  as  trustee,  and  in  his  capacities  as 
.et  forth  m  tins  petition  (they  being  defendants  to  this  present 
etition),  requiring  them,  and  each  of  them,  to  appear  and  answer 

lories  8  y  "S  Pre*ent  petltlon’  and  t0  answer  said  interroga- 

bth.  And  your  present  petitioner,  Alice  Tvler  EaAer  nravs  for  <„,.h 
other  and  further  relief  in  the  permises  as  the  nature  of  the  rare 
may  require,  and  to  this  Court  may  seem  meet  and  proper. 

LEIGH  ROBINSON,  •  ALICE  T.  EASTER. 

CONWAY  ROBINSON, 

Solicitors  for  Petitioner,  Alice  Tyler  Easter. 


126  District  of  Columbia,  To  wit.’ 

I,  Alice  Tvler  Easter,  do  solemnly  swear  that  I  have  heard _ the 

foregoing  and  annexed  petition  by  me  subscribed  and  know  the  com 
tents  thereof,  and  that  the  facts  therein  stated  upon  mv  perrenal 

believe ' tlT beanie.6'  ^  S*ated  Up°n  inform;lti°n  and  belief  I 

ALICE  T.  EASTER. 

A  fDb?lOO0Cd  8nd  S"°rn  *°  bef°re  “e  this  19th  da>'  of  November 

II.  L.  RUST,  Tseal.] 
Notary  Public. 


(Endorsed.) 

Leave  is  hereby  granted  this  27th  day  of  November.  A.  D.  1906  to 
hie  this  Amended  and  Supplemental  petition. 

By  the  Court, 

HARRY  M.  CLABAUGH, 

Chief  Justice. 


10— 2755a 
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Answer  of  Ralston  to  Amended  and  Supplemental  Petition  of  Alice 

Tyler  Easter. 

Filed  December  5,  1906. 

*  *  *  *  *  *  * 

1-34.  Jackson  II.  Ralston  for  answer  to  the  amended  and  sup¬ 
plemental  petition  of  Alice  Tyler  Easter  respectfully  says  he  reiter¬ 
ates  his  amended  answer  heretofore  tiled  herein  to  paragraphs  1  to  34 
of  the  original  petition  and  to  the  interrogatories  thereto  attached. 

35-40.  Answering  paragraphs  35  to  40,  this  defendant  on  infor¬ 
mation  and  belief  admits  the  truth  of  the  averments  therein  con¬ 
tained.  . 

And  having  answered  said  amended  and  supplemental  petition, 

thi4'  defendant  prays  to  be  hence  dismissed  with  his  costs  and  charges 
in  l“'1  J  ACKSON  II  RALSTON. 


127  District  of  Columbia,  ss: 

Jackson  II.  Ralston  being  first  duly  sworn  on  oath  says  that  he  has 
read  the  foregoing  answer  by  him  signed  and  knows  the  contents 
thereof:  that  the  same  is  true" of  his  own  personal  knowledge,  except 
as  to  the  matters  and  things  therein  stated  on  information  and  belief, 
and  a<  to  the  same  he  believes  —  to  be  true. 

JACKSON  II.  RALSTON. 


Subscribed  and  sworn  to  before  me  this  30th  day  of  November, 

A.  D.  1000.  HARVEY  T.  WINFIELD,  [seal.] 

Rotary  Public,  D.  C. 


Replication  to  Amended  Answer  Filed  October  24,  1906,  by 

Defendant,  Jackson  II.  Ralston. 

Filed  November  27,  1908. 


The  petitioner,  Alice  Tvlcr  Easter,  hereby  joins  issue  with  the  de¬ 
fendant  Jackson  II.  Ralston,  in  all  capacities,  upon  his  amended 
answer  filed  on  October  24th,  1906  in  the  above  entitled  cause. 

LEIGH  ROBINSON  and 
CONWAY  ROBINSON, 
Solicitors  for  said  Petitioner,  Alice  Tyler  Faster. 

Memorandum. 


Exceptions  to  Ra’eigh’s 
November  28,  1906. 


answer  of  November  5,  1906  were  filed  on 


ALICE  TYLER  EASTER. 
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128  Replication  to  Answer  of  Ralston  to  the  Amended  &  Sup¬ 
plemental  Petition  of  Alice  Tyler  Easter  Filed  November 
27,  1906. 


Filed  December  28,  1906. 

*  *  *  *  *  *  * 

The  petitioner,  Alice  Tyler  Easter,  hereby  joins  issue  with  the  de- 
fendant  Jackson  11.  Ralston,  in  all  capacities,  upon  said  defendant’s 
answer  filed  December  5th,  A.  I).  1906  to  the  Amended  and  Supple¬ 
mental  petition  of  Alice  Tyler  Easter  liled  on  November  27th  A  D 
1906  in  the  above  entitled  cause. 


LE1GII  ROBINSON  AND 
CONWAY  ROBINSON, 

Solicitors  for  said  Petitioner ,  Alice  Tyler  Easter. 


Decree  Sustaining  Exceptions  to  Answer  of  Raleigh  Filed  November 

5,  1906. 


Filed  January  22,  1907. 

******* 

Phis  cause  coming  on  to  be  heard  on  the  exceptions  to  the  answer 
of  the  respondent  William  11.  II.  Raleigh,  filed  herein  November  5 
1906  to  the  petition  of  Susan  W.  Edwards  and  Alice  Tyler  Easter’ 
and  the  same  having  been  fully  argued  by  counsel  and  considered  bv 
the  Court,  it  is  this  22nd  day  of'  January  A.  I).  1907,  adjudged, 
ordered  and  decreed,  that  said  exceptions  be,  and  the  same  hereby 
are  each  and  all  sustained  (save  and  except  the  exceptions  to  such 
part  of  said  answer  as  answers  the  fifth  paragraph  of  said  petition 
which  are  overruled)  and  the  said  respondent  William  H.  PI. 
Raleigh  is  hereby  ordered  and  directed  to  make  full,  perfect  and 
complete  answer  to  all  parts  of  said  petition  as  to  which  said 
129  exceptions  to  said  answer  have  been,  and  hereby  are,  sus1 
tained,  in  accordance  with  this  decree,  on  or  before  the  8th 
day  of  February  A.  D.  1907. 

By  the  Court, 

HARRY  M.  CLABAUGH, 

Chief  Justice. 


Amended  Answer  of  Raleigh  to  Petition  of  March  3rd,  1906,  and 
II  is  A  nswer  to  the  Amended  and  Supplemental  Petition  of  Novem¬ 
ber  27,  1906. 


Filed  March  29.  1907. 

******* 

1.  That  respondent  admits  paragraph  1.  to  be  substantially  true. 

2  3.  That  this  respondent  admits  the  allegations  contained  in 

paragraphs  2  and  3  of  this  bill  to  be  substantially  correct. 
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4.  Answering  paragraph  4  of  said  bill,  this  respondent  says  that 
he  admits  the  allegations  therein  contained  to  he  substantially  cor¬ 
rect.  but  says  that  prior  to  his  appointment  lie  was  advised  of  the  at¬ 
tempted  sale  made  by  dames  (1.  Green  of  the  property  referred  to  in 
said  paragraph;  that  said  defendant  at  his  own  expense  employed 
counsel  to  set  aside  the  sale  made  by  said  Green  of  $11,000,  which 
said  proceeding."  resulted  in  said  sale  being  set  aside,  and  at  a  subse¬ 
quent  sale  of  the  same  property  obtained  the  sum  of  $17,460,  all  of 
which  was  through  the  individual  efforts  of  this  respondent  and  at 
his  own  expense. 

5.  This  respondent  admits  paragraph  5  of  said  bill  to  be  true. 

Further  answering  said  paragraph  your  respondent  says  that  he 

was  at  the  time  of  said  appointment  as  trustee,  and  has  ever  since  been 
a  citizen  of  the  State  of  Maryland  and  a  resident  of  the  City  of  Balti¬ 
more.  in  said  State,  and  that  by  veal  of  that  fact  he  could  not  hold 
the  funds  or  the  securities  belonging  to  the  estate  in  his  own  hands 
without  taking  said  securities  beyond  and  out  of  the  jurisdic- 
130  tion  of  this  Court :  that  immediately  prior  to  his  appointment 
the  said  petitioner  Alice  Tyler  Faster  refused  to  agree  to  the 
management  of  the  affairs  of  said  estate  by  your  respondent  in  so  far 
as  her  rights  were  concerned,  and  that  your  petitioner  Alice  Tyler 
Easter  insisted  that  the  funds  and  securities  of  the  said  estate  should 
remain  in  the  possession  and  under  the  contiol  of  the  said  T  homas  E. 
Waggaman,  in  which  position  the  said  petitioner  Susan  W .  Edwards 
acquiesced  and  consented:  that  before  accepting  said  trusteeship  by 
your  respondent  it  was  distinctly  understood  and  agreed  between 
the  petitioners  and  this  respondent  that  the  fund."  and  securities  of 
the  trust,  estate  should  be  held  in  the  possession  of  the  said  Wagga¬ 
man  :  that  m  accordance  with  and  pursuant  to  the  said  agreement  an 
order  of  this  court  of  date  October  17,  1800  was  passed  wherein  and 
whereby  it  was  provided  that  each  trustee  should  be  liable  only  for 

his  own  default,  .  ,  ..  .  .  , 

6.  7.  &  8.  That  your  respondent  admits  the  allegations  contained 

in  paragraphs  6,  7  and  8  of  said  bill  as  being  substantially  correct, 
but  requires  proof  thereof  in  so  far  as  the  same  may  be  material  to  the 
rights  of  vour  respondent. 

Your  respondent  suggests  however  that  he  has  no  knowledge  ot 
anv  deposit  having  been  made  by  the  former  trustee  James  B. 
Green  cm  account  of  the  purchase  money  received  from  the  F  Street 
property,  as  alleged  in  paragraph  7  of  said  bill.  On  the  contrary 
your  respondent  savs  that  the  said  Green  absconded  with  the  entire 

purchase  price  received  from  said  property. 

9  Your  respondent  admits  paragraph  9  of  said  bill  to  be  true. 

Further  answering  said  paragraph,  and  by  way  of  examination  of 
the  allegations  made  in  paragraph  4,  regarding  the  employment  of 
counsel  bv  vour  respondent  at  his  own  expense,  respondent  says 
that  he  would  have  borne  the  expense  of  the  proceeding  had  the  sale 
not  been  set  aside,  but  the  sale  having  been  set  aside,  ho  considered  it 
a  proper  expense  to  be  borne  bv  the  estate,  and  accordingly  the  peti¬ 
tion  referred  to  in  paragraph  9  was  filed.  Other  expenses  not  re- 


ALICE  TYLER  EASTER. 


ferred  to  in  paragraph  9  were  paid  by  your  respondent  for  which  he 
lias  never  received  reimbursement. 

Further  answering  said  paragraph  your  respondent  says  that  at 
tne  time  of  filing  the  petition  referred  to  in  paragraph  9  "that  vour 
respondent  ascertained  the  fact  that  said  Green  was  insolvent. "and 
that  no  money  could  be  collected  from  him  by  legal  process,  and  that 
11s  sureties  could  not  after  due  diligence  upon  the  part  of  vour  re¬ 
spondent,  be  located;  that  your  respondent  was  further  advised  that 
said  sureties  were  insolvent ;  that  subsequent  to  the  filing  of  said 
last  mentioned  petition  your  respondent  together  with  the  said  Wag- 

grai^a^li1(:(‘eCfJe.(Vn  (:ollectin£  tlie  sllni  Of  $.->06.54,  and  also  the  sum 
ol  $417  lo,  which  said  amounts  were  paid  into  the  Registry  of  the 

Court,  all  of  which  has  been  accounted  for  bv  vour  respondent  and 
the  said  \\  aggaman. 

That  >our  respondent  further  says  that  no  sum  of  money  was  ever 
borrowed  for  the  purposes  named  in  paragraph  9  of  said  petition 

'Vth  whlc^  to  Pay  tlle  claims  therein  mentioned,  but  that  said 
Idl  claims  were  deferred  until  after  the  sale  of  the  F  Street  prop- 

_  ertv  to  Cralle  &  Fisher,  out  of  the  cash  proceeds  of  which  sale 
said  items  were  paid. 

5  our  respondent  further  says  that  he  has  no  recollection  of  the 
items  of  rent  due  for  the  period  from  January  31st,  1891  to  March 

3,  1891,  and  if  there  was  any  such  item  he  does  not  recall  what  was 
done  respecting  its  collection. 

10,  11,  12  13.  That  your  respondent  admits  the  allegations  con¬ 

tained  in  paragraphs  10.  11.  1*2  and  13  of  said  petition  to  be  sub¬ 
stantially  (oriect.  but  refers  to  the  record  in  said  cause  for  more 
detailed  and  accurate  information. 

14.  Answering  paragraph  14.  of  said  petition,  your  respondent  ad¬ 
mits  that,  he  has  never  submitted  any  report  to  the  court  touching  the 
condition  of  the  trust  estate  since  the  17th  dav  of  February,  fs92 
but  your  respondent  says  that  all  of  the  trust  funds  not  paid  over  to 
the  beneficiaries  were  duly  and  proper  invested  upon  proper  securi¬ 
ties,  and  that  the  petitioners  were  advised  from  time  to  time  as  to  the 
( ondition  of  the  trust  funds,  and  all  of  the  accruing  interest  upon 
the  same  was  duly  paid  to  them  according  to  their  respective  rights. 

I  hat  the  said  petitioners  from  time  to  time  expressed  their  approval 
of  all  of  the  investments  made  and  at  no  time  during  the  trusteeship 
of  your  respondent  did  they  or  either  of  them  express  dissatisfaction 
as  to  the  manner  of  the  investment  of  said  funds,  or  as  to  the  suffi¬ 
ciency  of  the  securities  therefor,  but  upon  the  contrary  expressed 
entire  satisfaction  as  to  said  investments  and  promptly  received  the 
interest  due  thereon.  J  his  respondent  is  advised  and  therefore  avers 
that  under  the  state  of  facts  as  above  alleged  that  it  was  not  his  duty 
to  make  any  report  to  this  court  ot  his  actions  and  doings  as  trustee. 
Respondent  further  says  that  he  was  never  asked  or  requested  by  said 
petitioners  or  any  one  on  their  behalf  to  make  such  report.  Respond¬ 
ent  admits  that  no  report  was  ever  made  by  him  either  at  the  time 
of  his  discharge  or  subsequent  thereto,  but  respondent  avers  that  at 
the  time  of  his  discharge  said  petitioners  were  represented  by  at¬ 
torneys  who  investigated  the  status  of  the  trust  estate  and  the  securi- 
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ties  held  for  the  benefit  of  the  same  and  expressed  entire  approval 
thereof. 

Further  answering  said  paragraph  your  respondent  refers  to  his 
answer  to  paragraph  5  of  said  hill. 

132  15.  Answering  paragraph  15  of  said  petition  your  respond¬ 

ent  says  that  he  has  no  knowledge  of  the  truth  of  the  allega¬ 
tions  contained  in  said  paragraph,  but  demands  strict  proof  thereof 
in  so  far  as  the  same  may  he  material  to  the  rights  of  your  re¬ 


spondent. 

1(>.  Answering  paragraph  Id  of  said  petition  your  respondent  de¬ 
nies  that  said  petitioners  were  not  cognizant  of  the  manner  in  which 
the  trust  funds  were  invested  or  suffered  to  remain  invested  during 
the  trusteeship  of  your  respondent,  hut  on  the  contrary  says  that 
each  of  your  petitioners  were  fully  advised  as  to  the  condition  ot  the 
trust  estate,  and  also  as  to  all  investments  and  reinvestments  thereof, 
and  that  at  the  time  of  your  respondent’s  discharge,  all  of  his  ac¬ 
counts.  together  with  all  of  the  securities  belonging  to  the  trust  estate 
were  fullv  investigated,  and  that  said  investments  were  approved  by 
your  petitioners  or  their  attorneys,  which  said  accounts  and  invest¬ 
ments  were  received  and  approved  by  the  trustee  Ralston,  who  was 
vour  respondent’s  successor  in  said  trust. 

Your  respondent  admits  that  beyond  the  matters  and  facts  set 
out  in  the  report  of  February  1  < .  1892.  referred  to  in  said  paragraph, 
the  record  in  this  cause  imparts  no  information  respecting  the  pro¬ 
ceeds  derived  from  said  sale. 

183  That  your  respondent  further  answering  said  paragraph 
says  that  he  did  not  personally  receive  any  portion  of  the 
proceeds  from  the  sale  of  said  property  either  in  notes  or  cash,  but 
that  the  same  were  taken  into  possession  bv  said  ^V\  aggaman,  and 
your  respondent  also  admits  that  the  sum  of  $2.o00  was  recened 
in  cash  on  account  of  said  sale,  and  that  the  balance  of  said  sum 
was  secured  by  three  notes  of  equal  amounts  payable  in  three,  six 
and  nine  years,  and  secured  by  a  deed  of  trust  upon  said  piopert\. 
Your  respondent  also  admits  that  no  statement,  as  far  as  your  re¬ 
spondent  is  informed,  was  ever  made  to  the  court  as  to  what  dis¬ 
position  was  made  of  the  sum  of  $2,500,  paid  in  cash  at  the  time 

said  sale  was  effected. 

That  vour  respondent  further  says  that  as  to  any  detailed  state¬ 
ment  as  to  the  disposition  of  the  sum  of  $2,500,  that  your  respondent 
cannot  now  make  an  accounting  for  the  reason  that  nearly  nil  of 
his  records  in  said  cause  have  been  destroyed  by  fire,  as  to  which 
destruction  vour  respondent  will  refer  in  a  subsequent  paragraph 


of  this  answer. 

Rut  vour  respondent  further  savs  that  out  of  the  said  sum  of 
$2  500.  above  referred  to,  that  the  sum  of  $1,000  was  paid  to  Leigh 
Robinson  for  services  on  behalf  of  the  estate  prior  to  the  time  of  the 
appointment  of  vour  respondent,  and  that  as  far  as  vour  respondent 
can  recollect  the  balance  of  the  said  sum  of  $2,500  was  paid  for 
court  costs  and  commissions  and  other  expenses  growing  out  of  litiga¬ 
tion  and  the  sale  of  said  property. 

17.  Answering  paragraph  17,  your  respondent  says  that  as  to  the 
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items  of  $41 7.15  and  $506.54  paid  into  the  Registry  of  the  Court 
that  he  admits  upon  information  and  belief  that  said  amounts  were 
turned  over  to  your  respondent  and  the  said  Waggaman,  but 
claims  that  said  amounts  wer^  accounted  for  to  your  peti- 
tioners  herein  or  used  to  pay  the  expenses  of  the  administra¬ 
tion  of  said  estate,  all  of  which  was  fully  known  by  your  petitioner* 
and  approved  by  them  at  the  time  of  or  prior  to"  the  discharge  of 
your  respondent  as  a  co-trustee  of  said  estate 

Your  respondent  further  says  that  at  the  time  of  Ids  discharge  the 
sud  hal.don  and  the  said  petitioners  received  a  full  statement  as  to 
all  securities  belonging  to  said  estate,  and  that  the  same  were  ap- 

pio\ed  by  the  said  Ralston  and  also  by  your  petitioners  or  their  at¬ 
torneys. 

Further  answering  said  paragraph  your  respondent  savs  that  dur¬ 
ing  the  great  conflagration  of  date  February  7th  and  8th.  1904,  in 
tne  (  it  \  ol  Faltimore.  that  your  respondents  oflices  were  almost  com¬ 
peted  destroyed  by  fire,  and  nearly  all  of  his  vouchers,  papers  and 
other  documents  relating  to  the  said  trusteeship  were  consumed,  and 
that  by  reason  thereof  your  respondent  is  unable  to  give  a  detailed 
statement  of  the  items  referred  to  in  said  paragraph. 

Further  answering  said  paragraph  your  respondent  says  that  he 
belie\es  that  the  items  ot  841  /.15  and  $506.54,  were  received  by  the 
said  Waggaman  and  your  respondent  on  account  of  said  Trustee- 
s[uP-  That  the  sum  of  $2,500,  received  on  account  of  the  sale  of 
tbc  r  Stieet  pioperty,  was  disbursed  by  the  said  Waggaman  in  pav- 
ment  of  counsel  fees  and  other  charges  at  the  request  and  under 
the  direction  of  the  petitioners  herein. 

Further  answering  said  paragraph  your  respondent  says  that  the 
three  notes  referred  to  in  said  paragraph  were,  at  the  request  of 
both  of  your  petitioners  herein,  left  in  the  hands  of  the  said  Wagga¬ 
man,  and  that  if  the  said  notes  were  improperly  disposed  of  by 

the  said  aggaman  the  same  is  unknown  to  vour  re*nond- 
135  ent.  "  F 

That  your  respondent  admits  upon  information  and  belief 
that  the  said  Waggaman  was.  subsequent  to  your  respondent’s  dis¬ 
charge  as  trustee  of  said  estate,  declared  a  bankrupt;  and  your  re¬ 
spondent  also  admits  that  the  sureties  of  the  said  \\  aggaman  paid 
the  sum  of  $10,000,  which  discharged  all  default  growing  out  of  the 
trusteeship  of  said  Waggaman  who  held  by  the  request  of  your  peti¬ 
tioners  all  of  the  securities  and  other  funds  belonging  to  said  estate. 

18.  Answering  paragraph  18  your  respondent  says  that  he  has  no 
personal  knowledge  of  the  statements  contained  in  said  paragraph, 
but  requires  strict  proof  of  the  same  in  so  far  as  the  same  may  be 
material  to  the  rights  of  your  respondent;  but  your  respondent 
denies  that  lie  is  m  any  way  responsible  for  any  "loss  or  shortage 
whatever  growing  out  of  the  trust  estate. 

19.  Answering  paragraph  19  of  said  petition  your  respondent  says 
that  at  the  time  the  said  Ralston  was  appointed  as  your,  respondent’s 
successor  in  the  trust  the  said  Ralston,  and  also  the  said  petitioners 
or  their  attorneys,  were  furnished  with  a  full  list  of  all  securities  then 
belonging  to  said  trust  estate,  which  said  securities  were  received  by 
the  said  Ralston  and  approved  by  him  and  your  petitioners. 
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Your  respondent  further  says  that  all  income  growing  out  of  the 
investment  of  said  estate  were  paid  over  to  your  petitioners  im¬ 
mediately  upon  the  receipt  thereof,  and  that  at  the  time  of  your  re¬ 
spondent’s  discharge  the  said  petitioners  were  fully  advised  as  to  the 
condition  of  the  said  estate  in  every  detail,  both  as  to  the  securities 
then  outstanding  and  also  as  to  all  amounts  collected  on  account  of 
said  trust  estate. 

Your  respondent  further  says  that  the  last  information  received  by 
your  respondent  as  to  the  condition  of  the  securities  of  the 
136  said  estate  was  received  from  the  said  Waggaman  as  follows: 

Washington,  I).  C.,  Feb.  21,  1899. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  No. 

917  F  Street,  in  Account  with  T.  E.  Waggaman  and  W.  H.  H. 

Raleigh,  Trustees. 

Feb.  21.  Cralle  &  Fisher  notes  paid .  .$9,973.32  . 

Loan  to  F.  A.  Mot  >re.  note  dated 
June  24/87  extended  to  June 
24.  1900,  on  oi  before,  Interest 
at  G%  secured  on  Woodley 

Park . .' .  $800.00 

“  “  Loan  to  F.  A.  Moore,  notes  dated 

Feb.  11/97,  extended  to  Feb. 

11,  1902,  on  or  before,  secured 
on  Wood  lev  Bark,  interest  at 
6%  . " .  1,900.00 

“  “  Loan  to  F.  II.  G.  W  bite,  notes 

dated  Jan.  13/90,  extended  to 
Jan.  13,  1902,  on  or  before, 
secured  on  lot  9,  \\  idow’s  Mite, 
interest  at  6% .  .  7,273.32 

$9,973.32  $9,973.32 

You  will  receive  interest  semi-annually  on  $9,973.32  from  Feb. 
21,  1899.  Notes  in  above  transaction  held  at  ollice  for  collection  of 
interest  and  principal. 

TIIOS.  E.  WAGGAMAN. 


Washington,  P.  C.,  April  3,  1899. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  No. 
917  F  Street  N.  W.,  in  Account  with  Thos.  E.  Waggaman  and 
Wm.  II.  II.  Raleigh,  Trustees. 

F.  II.  G.  White  note  due  Apr.  1, 

1899  .  $4,986.66  . 

Apr.  1.  Loan  to  K.  E.  Malone,  notes  dated 
Feb.  18/99  for  three  years,  se¬ 
cured  on  lots  16  to  24  sq.  10 
Wesley  Heights,  interest  pay¬ 
able  sem-an-  at  6% .  .  4,986.66 


$4,986.66  $4,986.66 
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Eight  notes  of  $o80  each  and  one  for  $346.66,  held  at  office  for 
CO  ection  oi  interest  and  principal.  You  will  receive  the  interest  on 
the  above  notes  from  April  1st  to  Aug.  13/99.  It  is  agreed  that 

these  notes  may  be  paid  at  any  time  with  interest  to  date  of  pay¬ 
ment.  r  J 

Arid  your  respondent  believes  upon  information  and  belief  and 
therefore  avers  that  the  above  statements  show  the  true  condition  of 

in-  l  le  tn]st  estaie  the  time  of  his  discharge,  and  that  a  copy 

13/  thereof  was  furnished  to  each  of  the  petitioners  herein. 

20  A  21.  Answering  paragraphs  20  and  21,  your  respond¬ 
ent  ?ays  that  he  has  no  personal  knowledge  of  the  statements  therein 
contained,  but  demands  strict  proof  thereof  in  so  far  as  the  same  may 
be  material  to  the  rights  of  your  respondent 

22.  Answering  paragraph- 22,  your  respondent  says  that  he  admits 

the  truth  of  the  allegations  therein  contained  in  so  far  as  the  same 
refers  to  the  records  therein  mentioned,  but  as  to  any  other  portion 
ot  said  paragraph  respondent  has  no  knowledge  or  means  of  obtain¬ 
ing  knowledge  as  to  the  truth  or  falsity  of  the  same  except  as  set  out 
in  paragraph  19  herein.  r 

23.  Answering  paragraph  23,  your  respondent  says  that  lie  has 
no  knowledge  as  to  the  personal  relations  existing  between  the  said 
\\  aggaman  and  any  of  the  parties  referred  to  in  said  paragraph  or 
he  responsibility  of  the  latter  parties,  but  that  he  was  informed  bv 

the  said  \\  aggaman  from  time  to  time  that  all  of  the  securities  were 
invested  in  a  safe  and  proper  manner. 

Further  answering  said  paragraph,  your  respondent  savs  that  he 
has  performed  Ins  duties  faithfully  and  honestly  during  the  term  of 
ins  trusteeship  and  has  accounted  for  every  penny  that  has  come 
into  his  hands.  'I  hat  at  the  time  of  his  discharged  full  and  satis¬ 
factory  investigation  was  made  by  the  petitioners  and  their  counsel 
and  by  Ins  successor  in  the  trust,  the  said  Ralston,  and  all  the  funds 
and  securities  relating  to  the  trust  estate  were  found  satisfactory  and 
duly  approved  by  the  said  Ralston  and  the  said  petitioner 

And  your  respondent  further  says  that  if  there  was  anv  default 
upon  the  part  of  your  respondent,  either  as  to  the  accounting  for  the 
funds  received  by  lmn  or  for  which  he  would  be  responsible,  or  as  to 
the  sufficiency  of  the  securities  held  by  the  trust  estate,  it  was  the 

ia«  0  Sill‘l  RaIfton.  to  make  demand  upon  your  respondent 

l.>»  tor  the  same  at  the  time  of  your  respondent's  discharge. 

24  to  33.  Answering  paragraphs  24  to  33  inclusive  vour 
respondent  says  upon  information  and  belief  that  he  admits  that  all 
ot  the  records  referred  to  in  said  paragraph  disclose  the  facts  as 
stated  in  the  instruments  referred  to;  but  your  respondent  further 
savs  that  in  reference  to  any  other  allegations  contained  in  said  para¬ 
graph  that  he  has  no  knowledge  of  the  same,  and  therefore  cannot 
admit  or  deny  the  same  and  requires  strict  proof  thereof  in  so  far  as 
the  same  may  be  material  to  the  rights  of  vour  respondent 

34  Answering  paragraph  34  of  said  petition  vour  respondent 
savs  that  he  admits  all  of  the  allegations  contained  in  said  paragraph 
in  so  far  as  the  same  refers  to  any  matters  of  record  in  said  cause 
further  answering  said  paragraph  your  respondent  savs  that  he 
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ha,  performed  in  good  faith  all  of  the  duties  imposed  upon  him  as 
trustee  under  said  trust,  and  that  he  has  accounted  for  every  penny 
that  has  been  received  by  him  on  account  thereof.  1  hat  at  the  tm  e 
of  his  discharge  a  full  statement  was  made  to  the  petitioners  herein 
and  also  to  the  said  Ralston  and  that  the  same  was  accepted  by  them 
and  that  for  that  reason  your  respondent  dul  not  apply 
for  a  formal  discharge;  that  all  of  the  securities  belonging  to  the  said 
estate  were  delivered  to  the  said  Waggaman  and  Ralston  at  the  re- 

qUThM  vour'respm^denulu-ther  says  that  if  there  was  any  default 
upon  the  part  of  your  respondent  either  at  the  time  of  said  aecount- 
iT  or  prior  thereto  it  was  the  duty  of  the  said  Ralston  and  \\  agga- 
man  and  also  the  petitioners  to  make  due  demand  upon  your  re¬ 
spondent  for  anv  defalcation.  That  at  the  date  of  your  respondent 
P  as  trustee  he  was  fully  able,  ready  and  willing  to  render  any 
139  and  all  accounts  which  either  the  petitioners  or  the  sau 
Ralston  might  desire  in  the  premises,  but  that  the  said  Ral¬ 
ston  and  his  co-trustee  Waggaman,  and  the  said  petitioners  having 
received  and  accepted  said  account  at  the  time  of  the  discharge  of 
vour  respondent,  vour  respondent  was  advised  that  it  was  not  neees- 
Lrv  for  him  to  obtain  a  formal  order  of  discharge  from  this  court 
Further  answering  said  petition  your  respondent  says  that  dining 
the  entire  time  of  his  trusteeship  the  said  W  aggaman  was  engaged 
in  the  real  estate  business  in  the  City  of  Washington  and  was  con¬ 
sidered  entirely  solvent  and  amply  able  to  pass  upon  the  sufficiency 
of  the  securities  taken  or  accepted  for  the  benefit  of  the  said  trus 
e'tate  and  that  vour  respondent  further  says  that  since  his  dis¬ 
charge  the  said  W  aggaman  has  been  by  the  order  of  this  court  de¬ 
clared  to  be  a  bankrupt  and  that  all  of  Ins  accounts  have  been  placed 

in  the  hands  of  a  trustee  in  bankruptcy.  ,  . 

Further  answering  said  petition  your  respondent  says  that  said 
petitioners  have  been  guilty  of  laches  in  not  calling  upon  your  re¬ 
spondent  to  Hie  an  itemized  statement  of  account  showing  the 
amounts  of  monev  received  by  him,  it  they  are,  under  the  facts 
a  ove  stated,  entitled  to  the  same;  and  that  since  his  papers  and 
other  records  have  been  almost  totally  destroyed  by  he  fire  referred 
to  in  paragraph  —  of  this  answer  it  is  impossible  for  him  now  to  give 
an  itemized  statement  of  the  account  during  his  trusteeship. 

In  answer  to  the  interrogatories  propounded  in  said  petition  your 
respondent  savs  that  he  has  fully  answered  in  so  far  as  it  is  possible 
for  him  to  do  so;  that  he  has  received  no  sum  or  sums  of  money 
whatsoever  which  have  not  been  paid  over  to  your  petitioners  or 
otherwise  accounted  for  to  their  satisfaction  at  the  date  of  his 
140  discharge;  that  vour  respondent  is  advised  and  therefore 
avers  that  under  the  facts  above  stated  that  said  petitioners 
cannot  in  equitv  and  in  good  conscious  now  require  your  respondent 
to  further  answer  the  allegations  contained  in  said  hill. 

\nswerinc  the  supplemental  petition  hied  by  the  said  petitioner 
Mice  Tvler  Easter,  vour  respondent  says  that  he  has  no  personal 
knowledge  of  the  truth  of  the  statements  contained  therein  as  to  the 
death  of  the  said  Susan  W.  Edwards,  or  as  to  who  her  heirs-at-law 
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are,  but  upon  information  and  belief  says  that  he  believes  that  the 
said  Alice  lyler  Easter  is  entitled  to  whatever  property,  if  any,  that 
is  now  due  to  either  or  both  ot  the  petitioners  in  the  original  petition. 

do.  Answering  paragraph  35  of  said  supplemental  petition  your 
respondent  says  that  he  believes  the  allegations  therein  contained  to 
be  true. 

3(5.  Answering  paragraph  36,  of  said  petition,  vour  respondent 
admits  the  same. 

.  37.  Answering  paragraph  37,  your  petitioner  says  upon  informa¬ 
tion  and  belief  that  he  believes  said  Susan  \V.  Edwards  has  departed 
this  life,  but  has  no  information  as  to  whether  or  not  she  left  any 
heirs-at-law,  and  as  to  this  your  respondent  demands  strict  proof 
thereof  in  so  far  as  the  same  may  be  material  to  your  respondent’s 
rights  in  the  premises. 

38.  Answering  paragraph  38  your  respondent  says  that  he  has 
no  knowledge  of  t lie  truth  of  the  allegations  therein  contained  and 
demands  strict  proof  thereof  in  so  far  as  the  same  may  be  material 
to  your  respondent’s  rights  in  the  premises. 

30.  Answering  paragraph  39,  your  respondent  says  that  he  admits 
the  tei ms  ot  the  will  ot  Mary  E.  Macpherson.  as  set  out  in  said  peti¬ 
tion,  but  as  to  whether  or  not  Alice  Tyler  Easter  is  entitled  to  the 
entire  estate,  under  said  will,  your  respondent  has  no  information 
and  submits  this  question  to  this  court. 

141  40.  Answering  paragraph  40,  of  said  petition,  vour  re¬ 

spondent  says  that  he  has  no  information  as  to  whether  or 
not  the  said  Alice  Tyler  Easter  is  entitled  to  the  whole  of  said  trust 
estate,  and  that  upon  the  advice  of  counsel  further  says  that  it  is  not 
material  for  him  to  answ'er  said  paragraph. 

4  hat  your  respondent  having  fully  answered  all  of  the  allegations 
contained  in  both  the  original  and  supplemental  petitions  in  said 
cause  prays  that  he  may  be  dismissed  with  his  reasonable  costs. 

WM.  H.  H.  RALEIGH. 


City  of  Washington, 

District  of  Columbia ,  ss: 

.  II.  IT.  Raleigh  being  first  duly  sw’orn  on  oath  deposes  and  says 
that  he  has  read  the  foregoing  answer  by  him  subscribed  and  knows 
the  contents  thereof ;  that  the  matters  and  things  therein  stated  upon 
his  personal  knowledge  are  true  and  those  therein  stated  upon  infor- 
matioii  and  belief  lie  believes  to  be  true. 

WM.  H.  Id.  RALEIGH. 


Subscribed  and  sworn  to  before  me  this  29th  day  of  March,  1907. 
[notarial  SEAL.]  C.  COLDEN  MILLER. 
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142  Stipulation  of  Counsel  as  to  Amendments  of  Raleigh's 

A  nswers. 


Filed  May  13,  1907. 


*  *  *  * 


*  * 


★ 


It  is  hereby  stipulated  and  agreed  by  the  undersigned  (i.  e.  by 
Messrs.  Douglas  A:  Douglas)  attorneys  of  record  of  the  respondent, 
William  II.  II.  Raleigh,  (hereby  stipulating,  agreeing  and  acting 
for  him  and  in  his  behalf  as  his  dulv  authorized  attorneys  of  record 
as  aforesaid)  as  follows,  namely: 

That  the  amended  answer  of  said  respondent,  William  IT.  II. 
Raleigh,  tiled  on  March  29,  1907,  in  this  cause  to  the  petition  tiled 
herein  on  March  3.  1900,  and  the  answer  of  said  respondent,  Wil¬ 
liam  II.  II.  Raleigh  tiled  on  March  29,  1907,  in  this  cause  to  the 
amended  and  supplemental  petition  tiled  herein  on  November  27, 
1900.  shall  (and  each  of  said  answers  respectively  shall)  be,  and  the 
same  hereby  are,  amended  bv  inserting  and  making  the  following 
amendments,  changes,  additions  and  alterations  therein  and  thereto, 
as  and  where  the  same  are  herein  and  hereby  set  forth,  stated  and 
indicated,  that  is  to  say: 

1st.  By  inserting  immediately  after  the  words:  “was  ever  made 
to  the  Court,”  and  immediately  before  the  words:  “as  to  what  dispo¬ 
sition  was  made  of  the  sum  of  $2,500,”  (in  paragraph  10  on  page  5 
of  said  amended  answer)  the  following  words,  namely:  “or  to  said 
petitioners." 

2nd.  Bv  inserting  immediatelv  after  the  words:  “That  the  sum  of 
$2,500,”  and  immediately  before  the  words:  “received  on  account 
of  the  sale  of  the  F  Street  property”  (in  paragraph  17  on  page  0  of 
said  amended  answer)  the  word  “was.” 

3rd.  By  inserting  immediately  after  the  words:  “received  on  ac¬ 
count  of  the  sale  of  the  F  Street  property,”  and  immediately  before 
the  words:  “was  disbursed”  (in  said  paragraph  17  on  page  6 
143  of  said  amended  answer)  the  following  words,  namely:  “by 
said  Wageaman  and  vour  respondent,  and7' 


4th.  By  inserting  immediately  after  the  words:  “referred  to  in 
said  paragraph”,  and  immediately  before  the  word:  “were”  (in  said 
paragraph  17  on  page  6  of  said  amended  answer)  the  following 
words,  namely:  “were  received  by  said  Waggaman  and  your  re¬ 
spondent.  each  for  $4,986.63  and  aggregating  $14,959.98  for  the  de¬ 
ferred  payments  for  said  F  Street  property,  secured  by  deed  of  trust 
thereon,  as  alleged,  and” 

5th.  By  inserting  immediately  after  the  words:  “declared  a  bank¬ 
rupt”.  and  immediately  before  the  words:  “and  your  respondent  also 
admits”  (in  said  paragraph  17  on  page  7  of  said  amended  answer) 
the  following  words,  namely:  “and  the  condition  of  the  trust  securi¬ 
ties  discovered  and  disclosed” 

6th.  By  inserting  immediately  after  the  word:  “which”,  and  im¬ 
mediately  before  the  words:  “discharged  all  default”  (in  said  para- 
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graph  17  on  page  7  of  said  amended  answer)  the  following  words, 
namely:  “this  respondent  contends” 

7th.  By  inserting  immediately  after  the  word:  “believes”,  and  im¬ 
mediately  before  the  words:  “upon  information  and  belief”  (in  para¬ 
graph  19  on  page  8  of  said  amended  answer)  the  following  words 
namely:  “and  admits”  &  ’ 

8th.  By  inserting  immediately  after  the  word:  “herein”  (at  the 
end  of  said  paragraph  19  and  at  the  top  of  page  9  of  said  amended 
answer)  the  following  words,  namely:  “and  to  his  successor,  Jackson 
II.  Ralston.” 


9th.  By  inserting  immediately  after  the  words:  “of  vour  respond¬ 
ent”  (at  the  end  of  paragraphs  20  and  21  on  page  9  of  said  amended 
answer)  the  following  words,  namely:  “Your  respondent, 
144  Raleigh,  however,  is  informed  and  believes  that  there  was  no 
note  belonging  to  the  trust  estate  in  the  sum  of  $10,000,  or 
for  about  that  sum,  and  that,  at  the  time  bankruptcy  proceedings 
were  instituted  against  said  Thomas  E.  \\  aggaman,  a  F.  II.  G. 
^hiie  note  for  $7,273.32  (originally  for  $7,333.33  but  reduced  to 
$7,273.32  l>efore  acquisition  by  said  trust  estate,  and  secured  by 
deed  of  trust  dated  January  13,  1890  and  recorded  February  18, 
1890  in  Liber  1462  folio  309),  two  F.  A.  Moore  notes,  one  for 
$1,000,  and  the  other  for  $900  (the  latter  also  originally  for  $1,000 
but  reduced  to  $900  before  acquisition  by  said  trust  estate,  and  both 
of  said  notes  aggregating  $1,900  secured  by  deed  of  trust  dated  Feb¬ 
ruary  11,  1887  and  recorded  February  11,  1887  in  Liber  1234  folio 
136),  a  F.  A.  Moore  note  for  $800.  (originally  for  $1,000,  but  re¬ 
duced  to  $800  before  acquisition  by  said  trust  estate,  and  secured  by 
deed  of  trust  dated  June  24. 1887  and  recorded  June  27,1887  in  Liber 
1268  folio  138),  and  nine  K.  E.  Malone  notes  aggregating  $4,986.66 
(all  originally  for  $580.  but  one  of  them  i educed  to  $346.66  before 
acquisition  by  said  trust  estate,  and  all  secured  by  deed  of  trust 
dated  February  13,  1899.  and  recorded  February  25,  1899  in  Liber 
2395  folio  5)  constituted  the  only  notes  then  belonging  to  said  trust 
estate  endorsed  to  the  order  of  said  Waggaman  and  Raleigh  Trustees; 
but  your  respondent  is  informed  and  believes  that  prior  to  these  in¬ 
vestments  there  had  been  three  Cralle  &  Fisher  notes  dated  March  29, 
1893  for  the  sum  of  $4,986.66  each  and  respectively  payable  to  the 
order  of  said  Waggaman  and  Raleigh,  trustees,  three,  six  and  nine 
years  after  that  date,  and  that  shortly  after  the  maturity  of  the  first 
of  these  Cralle  &  Fisher  notes,  the  principal  sum  realized  therefrom 
was  on  or  about  April  1,  1896  invested  in  i  F.  II.  G.  White  note  for 
$4,986.66  as  part  of  said  trust  estate,  which  was  endorsed  to 
145  the  order  of  said  Waggaman  and  Raleigh,  trustees,  and  that 
about  April  1.  1899  this  F.  IT.  G.  White  note  for  $4,986.66,  at 
its  maturity,  was  paid,  and  the  principal  sum  realized  therefrom  was 
invested  in  the  aforesaid  K.  E.  Malone  notes  aggregating  $4,986.66  as 
part,  of  said  trust  estate.” 

10th.  By  inserting  immediately  after  the  words:  “records  therein 
mentioned”,  and  immediately  before  the  words:  “but  as  to  any  other 
portion”  (in  paragraph  22  on  page  9  of  said  amended  answer)  the 
following  words,  namely:  “That  said  respondent,  Raleigh,  admits  all 
the  allegations  of  said  paragraph  22  down  to  and  inclusive  of  the 
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words:  “The  Release  of  said  Reed  of  Trust  was  made  February  27, 
1899.  and  recorded  March  1.  1899.  in  Tiber  2372,  folio  224.” 

11th.  By  inserting  immediately  after  the  words:  “in  a  safe  and 
proper  manner”,  and  immediately  before  the  words:  “Further  an¬ 
swering"  (in  paragraph  23  on  page  9  of  said  amended  answer)  the 
following  words,  namely:  “That  your  respondent,  Raleigh,  being 
satisfied  with  this  information  from  said  Waggaman  made  no  further 
or  other  investigation  or  inquiry  concerning  any  investments  of  said 
trust  estate". 

12th.  By  inserting  immediately  after  the  words:  “instruments  re¬ 
ferred  to",  and  immediately  before  the  words:  “but  your  respondent 
further  says”  (paragraphs  24  to  33  on  page  10  of  said  amended  an¬ 
swer)  the  following  words,  namely:  “And  your  respondent  admits 
all  records  mentioned,  referred  to.  or  alleged  in  said  paragraphs  24 
to  33  boMi  inclusive,  and  all  allegations  concerning  terms  and  pro¬ 
vision-  of  the  same:  and  admits  that  the  thle  to  the  real  estate  known 
as  “Woodley",  or  “Woodley  Park",  by  deed  recorded  January  17, 
1887  in  Liber  1231  folio  68  et  seq..  by  deed  recorded  February 
7.  1887  in  Liber  1225  folio  330  et  sen.,  and  by  deed  re- 

146  corded  March  7.  1887  in  Tuber  1246  folio  36  et  seq..  was 
placed  in  Fannie  A.  Moore,  who  contemporaneously  executed 

deed-  of  trust,  the  1st  recorded  in  Tuber  1231  folio  66  et  seq..  the  2nd 
recorded  in  Tuber  1225  folio  337.  et  sen.,  and  the  3rd  recorded  in 
Tuber  1246  folio  6  et  seq..  to  secure  the  deferred  pavments  of  purchase 
nionev  thereon  :  and  admits  that  thereafter  the  said  Fannie  A.  Moore 
by  deed  of  trust  made  June  24.  1887.  and  recorded  June  27,  1887,  in 
Tuber  1268  foh'o  138,  and  delivered  to  Thomas  F.  Waggaman  on 
August  4.  1887.  conveyed  to  Trying  Williamson  and  Samuel  A. 
Waggaman  the  property  described  in  the  deed  recorded  in  Tuber 
1225.  folio  330  et  seq..  to  secure  to  William  M.  Hodges  $35,000,  rep¬ 
resented  by  tier  forty  promissorv  notes,  bearing  even  date,  ten  for 
$500  each,  and  thirty  each  for  $1,000;  and  admits  that  the  note  of 
said  Fannie  A.  Moore  to  William  M.  TTodges  originally  for  $1,000, 
but  by  payment  of  $200  thereon,  reduced  to  $800,  and  finally  as¬ 
signed  to  Waggaman  and  Raleigh,  trustees,  is  included  in  these 
notes. 

And  said  respondent.  Raleigh,  further  admits  that  prior  to  the 
deed  la st  above  mentioned,  viz.  by  deed  of  trust  made  on  February 
11.  1887.  and  recorded  February  11,  1887,  in  Liber  1234  folio  1 36. 
said  Fannie  A.  Moore  conveyed  the  propertv  described  in  Tuber  1225 
folio  330  et  seq..  to  Henry  R.  Boteler  and  Charles  E.  Banes,  in  trust 
to  secure  $25,000.  to  Luther  S.  Fristoe,  represented  by  17  notes, 
pavable  on  or  before  two  years  with  interest  at  6%,  two  notes  for 
$5,000  each,  and  fifteen  for  $1,000  each;  and  that  the  two  notes  of 
Fannie  A.  Moore  aggregating  $1,900  (one  of  them  having  been  re¬ 
duced  to  $900  by  the  payment  of  $100  thereon)  payable  to  the  order 
of  Luther  S.  Fristoe,  and  endorsed  to  Waggaman  and  Raleigh,  Trus¬ 
tees,  are  included  in  these  notes;  and  said  respondent,  Raleigh,  ad¬ 
mits.” 

147  13th.  By  inserting  immediately  after  the  words:  “of  rec¬ 
ord  in  said  cause”,  and  immediately  before  the  words:  “Fur- 
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tber  answering  said  paragraph”  (in  paragraph  34  on  page  10  of  said 
amended  answer)  the  following  words,  namely:  “And  vour  respond¬ 
ent  admits  all  records  mentioned,  referred  to,  or  alleged^  in  said  para¬ 
graph  34,  and  all  allegations  concerning  terms  and  provisions  of  the 
same.” 

14th.  By  inserting  immediately  after  the  words:  “possible  for 
him  to  do  so  ,  and  immediately  before  the  words:  “that  he  has  re¬ 
ceded  (on  page  11  of  said  amended  answer)  the  following  words, 
namely :  “And  that  your  respondent,  Raleigh,  has  no  other or  fur¬ 
ther  knowledge  or  information  concerning  any  of  the  matters,  or 
things,  or  facts  inquired  about  in  said  interrogatories. 

13th.  By  inserting  immediately  after  the  words:  “Answering 
the”,  the  immediately  before  the  words:  “Supplemental  petition”  (in 
said  respondent’s  answer,  page  12,  to  said  amended  and  supplemental 
petition)  the  following  words,  namely:  “amended  and” 

16th.  By  inserting  immediately  after  the  words:  “in  the  original 
petition”,  (in  said  respondent’s  answer,  page  12,  to  said  amended  and 
supplemental  petition)  the  following  words,  namely:  “and  upon  in¬ 
formation  and  belief  admits  the  death  of  said  Susan  \V.  Edwards, 
leaving  surviving  her.  her  niece,  the  said  co-petitioner  Alice  Tyler 
Easter  (nee  Alice  Tyler,  great-granddaughter  of  the  testatrix  Mary 
E;  Macpherson,  and  granddaughter  of  said  testatrix’  daughter  Susan 
M.  Edwards)  as  alleged:  and  further  says  that  to  paragraphs  1  to 
34,  both  inclusive,  and  to  the  interrogatories  of  said  amended  and 
supplemental  petition  filed  November  27,  1906,  this  respondent, 
Raleigh,  makes  the  same  answers  as  are  made  to  paragraphs  1  to  34. 

both  inclusive,  and  to  the  interrogatories,  of  said  original  peti- 
148  tion  liled  March  3,  1906,  in  and  by  his  said  amended  answer 
to  the  same  filed  herein  on  March  29,  1907,  as  said  amended 
answer  is  hereby  further  amended  in  and  by  this  stipulation  and 
agreement.” 

17th.  By  inserting  immediately  after  the  words:  “contained  to  he 
true”  (at  the  end  of  paragraph  35  on  page  12  of  said  answer  to  said 
amended  and  supplemental  petition)  the  following  words,  namely: 
“and  upon  information  and  belief  admits  said  allegations.” 

18th.  By  inserting  immediately  after  the  words:  “rights  in  the 
premises”  (at  the  end  of  paragraph  37  on  page  12  of  said  answer  to 
said  amended  and  supplemental  petition)  the  following  words, 
na,melv :  “Upon  information  and  belief,  however,  this  respondent  ad¬ 
mits  that  on  or  about  August  27,  A.  D.  1906,  said  Susan  W.  Ed¬ 
wards  (grand  daughter  of  said  testatrix,  Mary  E.  Macpherson.  and 
daughter  of  said  testatrix’  daughter,  Susan  W.'  Edwards,  and  aunt  of 
said  Alice  Tyler  Easter)  died  unmarried  leaving  no  child  or  children 
or  descendants  or  descendant  surviving  her,  hut  leaving  said  peti¬ 
tioner,  Alice  Tyler  Easter,  surviving  her”. 

DOUGLAS  &  DOUGLAS. 

Solicitors  for  said  Respondent, 

William  II.  II.  Raleigh. 

(Endorsed.) 

Leave  is  by  the  Court  this  13th  day  of  May  A.  D.  1907.  hereby 
granted  to  the  respondent,  William  II.  II.  Raleigh,  to  amend  his 
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amended  answer  filed  March  29,  19(>7  to  the  petition  tiled  herein  on 
March  3.  1 1 and  to  amend  his  answer  tiled  March  29,  1907  to  the 
amended  and  supplemental  petition  tiled  herein  on  November  27, 
1900.  in  accordance  with,  and  a>  >et  forth,  indicated  and  shown  in 
and  by.  the  within  stipulation  this  day  tiled  in  this  cause,  and  it  is  by 
the  Court  hereby  further  ordered  that  said  amendments  he,  and  the 
same  are.  hereby  allowed,  and  that  said  answers  be,  and  the 
149  same  are.  hereby  so  amended. 

Bv  the  Court 

ASIILEY  M.  GOULD,  Justice. 


Replication s  of  Alice  Tyler  Raster. 


Filed  July  16,  1907. 


The  petitioner,  Alice  Tyler  Easter,  hereby  joins  issue  with  the  de¬ 
fendant,  William  II.  II.  Raleigh,  in  all  capacities,  upon  said  defend¬ 
ant's  amended  answer  tiled  March  29th.  1907,  in  the  above  entitled 
cause  to  the  petition  tiled  on  March  3rd.  A.  D.  1906,  as  said  amended 
answer  is  further  amended  by  stipulation  of  counsel  filed  herein  on 
May  13th,  A.  1).  1907,  and  the  petitioner,  Alice  Tyler  Easter,  hereby 
also  joins  issue  with  the  defendant,  William  II.  II.  Raleigh,  in  all 
capacities,  upon  said  defendant's  answer  tiled  March  29th,  1907,  in 
the  above  entitled  cause  to  the  Amended  and  Supplemental  petition 
of  Alice  Tyler  Easter  filed  on  November  27th,  A.  D.  1906,  as  the 
above  mentioned  answer  is  amended  by  stipulation  of  counsel  filed 
herein  on  May  13th,  A.  D.  1907. 

LEIGH  ROBINSON  and 
CONWAY  ROBINSON, 
Solicitors  for  said  Alice  Tyler  Easter. 


150  Stipulation  Dated  December  16,  1906,  Extending  Time  for 
Taking  and  Closing  Alice  T.  Easter’s  Testimony  in  Chief 
to  January  12th,  1910. 

Filed  January  26,  1910. 

******* 

It  is  hereby  stipulated  and  agreed  by  and  between  the  undersigned, 
counsel  for  the  respective  parties,  that  the  time  for  the  petitioner 
Alice  T.  Easter  to  take  and  close  her  testimony  in  chief  in  the  above 
entitled  cause  shall  be  and  is  hereby  extended  to  the  12th  day  of 
January  A.  D.  1910. 

EUGENE  A.  JONES, 

A  tfy  for  J.  II.  Ralston. 

CHAS.  A.  DOUGLAS, 

Att’y  for  W.  II.  II.  Raleigh. 

LEIGH  ROBINSON  and' 

CONWAY  ROBINSON, 
Atornys  for  the  Petitioner,  Alice  T.  Easter. 

December  16th,  A.  D.  1906. 
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Stipulation  Dated  January  7,  1910,  Enlarging  Time  for  Taking  and 
Closing  Alice  T.  Easter’s  Testimony  in  ( Jhief  to  January  26,  1910, 
Inclusive. 

Filed  January  26,  1910. 

******  * 


It  is  hereby  stipulated  and  agreed  by  and  between  the  undersigned, 
counsel  for  the  respective  parties,  that  the  time  for  the  Petitioner 
Alice  T.  Easter  to  take  and  close  her  testimony  in  chief  in  the  above 
entitled  cause  shall  be  and  is  hereby  extended  to  the  26th  day  of 
January,  A.  D.  1910,  inclusive. 


EUGENE  A.  JONES, 
Attorney  for  J.  II.  Ralston. 

151  CHAS.  A.  DOUGLAS, 

Attorney  for  IF.  11.  II.  Raleigh. 
LEIGTI  ROBINSON  and 
CONWAY  ROBINSON, 
Attorneys  for  Petitioner ,  Alice  T.  Easter. 


January  7th,  A.  D.  1910. 


Memoranda. 

Depositions (10)  and  one  Package  of  Exhibits  for  Alice  Tyler 
Easter  filed  on  January  26,  1910  in  said  Equity  Cause  No.  7907. 


Cause  calendared  March  27,  1913,  on  order  of  Mrs.  Easter’s  coun¬ 
sel  for  May  Term. 

152  Petition  of  William  II.  II.  Raleigh  for  Rehearing. 

Filed  April  27,  1914. 

******* 

The  petition  of  William  H.  IT.  Raleigh,  respectfully  shows  to  the 
Court  as  follows: 

1.  That  the  citizenship  and  residence  of  the  various  parties  to  this 
cause  is  that  heretofore  set  forth  upon  the  record  herein. 

2.  That  on  March  3rd,  1906,  Susan  W.  Edwards  and  Alice  Tyler 
Easter  filed  their  petition  in  this  cause  against  Thomas  E.  Wagga- 
man,  since  deceased,  and  against  William  II.  II.  Raleigh,  and  Jack- 
son  H.  Ralston  alleging  that  said  Waggaman  and  Raleigh  had  been 
trustees  of  the  estate  of  Mary  E.  McPherson,  of  which  the  petitioners 
were  the  beneficiaries,  and  that  as  trustees,  various  moneys  and 
securities  had  come  into  their  possession,  and  that  subsequently 
Jackson  II.  Ralston  had  been  substituted  in  the  place  of  Raleigh, 
and  that  various  moneys  and  securities  had  come  into  the  possession, 
actual  or  constructive,  of  Waggaman  and  Ralston,  as  trustees.  Said 
petition  further  alleged  that  by  reason  of  certain  breaches  of  trust 
committed  by  Waggaman,  and  by  reason  of  certain  alleged  acts  of 
negligence  on  the  part  of  Raleigh  during  the  period  of  his  co-trustee- 
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amended  answer  filed  March  29,  1907  to  the  petition  filed  herein  on 
March  3,  1905,  and  to  amend  his  answer  filed  March  29,  1907  to  the 
amended  and  supplemental  petition  tiled  herein  on  November  27, 
1905,  in  accordance  with,  and  as  set  forth,  indicated  and  shown  in 
and  by,  the  within  stipulation  this  day  filed  in  this  cause,  and  it  is  by 
the  Court  hereby  further  ordered  that  said  amendments  be,  and  the 
same  are,  hereby  allowed,  and  that  said  answers  be,  and  the 

149  same  are,  hereby  so  amended. 

By  the  Court 

ASIILEY  M.  GOULD,  Justice. 

Replication s  of  Alice  Tyler  Easter. 

Filed  July  16,  1907. 

******* 

The  petitioner,  Alice  Tyler  Easter,  hereby  joins  issue  with  the  de¬ 
fendant,  William  II.  II.  Raleigh,  in  all  capacities,  upon  said  defend¬ 
ant's  amended  answer  filed  March  29th,  1907,  in  the  above  entitled 
cause  to  the  petition  filed  on  March  3rd,  A.  I).  1906,  as  said  amended 
answer  is  further  amended  by  stipulation  of  counsel  filed  herein  on 
May  13th,  A.  1).  1907,  and  the  petitioner,  Alice  Tyler  Easter,  hereby 
also  joins  issue  with  the  defendant,  William  H.  II.  Raleigh,  in  all 
capacities,  upon  said  defendant's  answer  filed  March  29th,  1907,  in 
the  above  entitled  cause  to  the  Amended  and  Supplemental  petition 
of  Alice  Tyler  Easter  filed  on  November  27th,  A.  D.  1906,  as  the 
above  mentioned  answer  is  amended  by  stipulation  of  counsel  filed 
herein  on  May  13th,  A.  D.  1907. 

LETGTI  ROBINSON  and 
CONWAY  ROBINSON, 
Solicitors  for  said  Alice  Tyler  Easter. 

150  Stipulation  Dated  December  16,  1906,  Extending  Time  for 

Taking  and  Closing  Alice  T.  Easter’s  Testimony  in  Chief 
to  January  12th ,  1910. 

Filed  January  26,  1910. 

******* 

It  is  hereby  stipulated  and  agreed  by  and  between  the  undersigned, 
counsel  for  the  respective  parties,  that  the  time  for  the  petitioner 
Alice  T.  Easter  to  take  and  close  her  testimony  in  chief  in  the  above 
entitled  cause  shall  be  and  is  hereby  extended  to  the  12th  day  of 
January  A.  I).  1910. 

EUGENE  A.  JONES, 

A  tt’y  for  J.  II.  Ralston. 
CD  AS.  A.  DOUGLAS, 

A  tt’y  for  W.  II.  II.  Raleigh. 

LEIGH  ROBINSON  and 

CONWAY  ROBINSON, 

Atornys  for  the  Petitioner,  Alice  T.  Easter. 

December  16th,  A.  D.  1906. 
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Stipulation  Dated  January  7,  1910,  Enlarging  Time  for  Taking  and 
Closing  Alice  T .  Easter’s  Testimony  in  Chief  to  January  26,  1910 

T  1  *  J  i'  /  * 

inclusive. 


Filed  January  26,  1910. 


It  is  hereby  stipulated  and  agreed  by  and  between  the  undersigned, 
counsel  for  the  respective  parties,  that  the  time  for  the  Petitioner 
Alice  T.  Easter  to  take  and  close  her  testimony  in  chief  in  the  above 
entitled  cause  shall  he  and  is  hereby  extended  to  the  26th  day  of 
January,  A.  D.  1910,  inclusive. 

EUGENE  A.  JONES, 

Attorney  for  J.  H.  Ralston. 

151  CIIAS.  A.  DOUGLAS, 

Attorney  for  IF.  fl.  II.  Raleigh. 
LEIGH  ROBINSON  and 
CONWAY  ROBINSON, 
Attorneys  for  Petitioner,  Alice  T.  Easter. 

January  7th,  A.  D.  1910. 


Memoranda. 

Depositions (10)  and  one  Package  of  Exhibits  for  Alice  Tyler 
Easter  filed  on  January  26,  1910  in  said  Equity  Cause  No.  7907. 

Cause  calendared  March  27,  1913,  on  order  of  Mrs.  Easter’s  coun¬ 
sel  for  Mav  Term. 

t j 


152  Petition  of  William  II.  II.  Raleigh  for  Rehearing. 

Filed  April  27,  1914. 

******  * 

The  petition  of  William  H.  H.  Raleigh,  respectfully  shows  to  the 
Court  as  follows: 

1 .  That  the  citizenship  and  residence  of  the  various  parties  to  this 
cause  is  that  heretofore  set  forth  upon  the  record  herein. 

2.  That  on  March  3rd,  1906,  Susan  IV.  Edwards  and  Alice  Tyler 
Easter  filed  their  petition  in  this  cause  against  Thomas  E.  Wagga- 
man,  since  deceased,  and  against  William  II.  II.  Raleigh,  and  Jack- 
son  II.  Ralston  alleging  that  said  Waggaman  and  Raleigh  had  been 
trustees  of  the  estate  of  Mary  E.  McPherson,  of  which  the  petitioners 
were  the  beneficiaries,  and  that  as  trustees,  various  moneys  and 
securities  had  come  into  their  possession,  and  that  subsequently 
Jackson  II.  Ralston  had  been  substituted  in  the  place  of  Raleigh, 
and  that  various  moneys  and  securities  had  come  into  the  possession, 
actual  or  constructive,  of  Waggaman  and  Ralston,  as  trustees.  Said 
petition  further  alleged  that  by  reason  of  certain  breaches  of  trust 
committed  by  Waggaman,  and  by  reason  of  certain  alleged  acts  of 
negligence  on  the  part  of  Raleigh  during  the  period  of  his  co-trustee- 
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ship  with  Waggaman.  and  hv  reason  of  certain  alleged  acts  of  negli¬ 
gence  on  the  part  of  Ralston  during  the  period  of  his  co-trusteeship 
with  Waggaman.  the  trust  estate  had  been  partially  lost  and  dimin¬ 
ished.  Said  petition  further  alleged  that  thcrecame  into  the  possession 
of  said  Waggaman  and  Raleigh  as  trustees,  moneys  and  securities  of 
the  face  value  of  between  $17,000.00  and  $18,000.00,  and  that  there 
came  into  the  possession,  subsequently,  of  Waggaman  and 
153  Ralston,  as  trustees,  moneys  and  securities  of  the  face  value 
of  between  $14,000.00  and  $15,000.00  and  said  petition 
prayed  a  discovery  and  accounting  as  against  all  of  said  trustees  and 
that  each  and  every  of  said  trustees  he  held  personally  accountable 
and  responsible  for  any  loss  to  the  estate  during  the  trusteeship  of 
the  said  trustees,  the  special  prayers  of  said  petition  being  inter  alia 


as  follows: 

‘‘2nd.  That  the  defendants  Thomas  E.  Waggaman  and  William 
II.  II.  Raleigh  shall  account  to  this  court  for  all  of  said  trust  estate 
which  came  into  their  hands  during  their  co-trusteeship;  and  that 
they,  and  each  of  them,  respectively,  shall  he  held  responsible  for 
any  and  all  loss,  deficiency,  insufficiency  or  inadequacy  during  their 
said  co-trusteeship,  and  for  any  had  or  improper  investments  during 
that  time.” 

“3rd.  That  the  defendants  Thomas  E.  Waggaman  and  Jackson 
H.  Ral  ston  shall  account  and  the  defendant  Jackson  II.  Ralston  for 
himself  as  trustee  and  for  said  Waggaman  shall  account,  to  this 
court  for  the  whole  trust  estate  during  the  period  of  their  co-trustee¬ 
ship:  and  that  they,  and  each  of  them,  respectively,  shall  be  held 
responsible  for  any  and  all  loss,  deficiency,  insufficiency  or  inade¬ 
quacy  during  their  said  co-trusteeship,  and  for  any  had  or  improper 
investments  made  or  continued  during  that  time." 

The  petitioner  filed  an  answer  to  said  petition  and  said  answer  was 
from  time  to  time  supplemented  and  amended;  and  to  said  supple¬ 
mental  and  amended  answer  a  replication  was  (iled,  and  thereafter 
proof  was  taken  on  behalf  of  the  said  Susan  W.  Edwards  and  Alice 
Tvler  Easter,  hut  no  proof  was  ever  taken  on  behalf  of  the  petitioner, 


William  II.  II.  Raleigh  and  Jackson  II.  Ralston,  trustees.  That 
whilst  the  cause  was  pending,  Susan  W.  Edwards,  one  of  the 
154  petitioners,  died,  and  Thomas  E.  Waggaman,  one  of  the  re¬ 
spondents  to  the  original  petition,  also  died,  and  the  cause 
was,  and  has  been,  proceeded  with  as  between  Alice  Tyler  Easter, 
plaintiff,  against  William  II.  II.  Raleigh  and  Jackson  II.  Ralston, 
trustees.  That  at  no  time  during  the  progress  of  said  cause  was  any 
issue  ever  made,  either  upon  the  pleadings  on  the  record,  or  in  the 
proof  taken,  as  to  the  Hal  ility  of  the  trustee,  Jackson  II.  Ralston, 
for  the  difference  between  fourteen  thousand  and  some  odd  hundred 
dollars,  which  the  petition  alleged  had  come  into  his  constructive 
possession,  as  co-trustee,  with  Thomas  E.  Waggaman,  who  was 
charged  with  the  actual  possession  thereof,  and  the  seventeen  thou- 
samf  and  some  odd  hundred  dollars  which  said  petition  charged 
came  into  the  possession  of  said  Waggaman  and  Raleigh,  as  trustees, 
it  being  at  least  tacitly  admitted  by  the  original  petitioners  that  some 
proper  disposition  had  keen  made,  or  explanation  given,  for  the 
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diminution  of  the  estate  between  the  time  when  it  first  came  to 
Raleigh  and  Waggaman  and  the  time  it  came  to  Ralston  and  Wag¬ 
gaman.  and  it  was  never  believed  or  understood  by  either  of  these 
trustees.  Raleigh  and  Ralston,  the  petitioner  herein,  that  any  serious 
or  bona  fide  attempt  would  ever  he  made  to  hold  them,  or  either  of 
them,  for  any  larger  sum  than  the  $14,000  and  some  odd  hundred 
dollar®,  for  which  Wnleigh  accounted  cat  the  termination  of  his  trus¬ 
tee-hip.  and  with  which  Ralston  charged  himself  at  the  commence¬ 
ment  of  his  trusteeship.  Tt  further  anneared  in  the  proofs  and  testi- 
monv  taken  herein,  that  in  the  bond  given  hv  Raleigh  to  whose 
duties,  rights  and  liabilities  Ralston  succeeded,  as  substituted  trustee, 
it  was  express!  v  provided  that  each  trustee  should  he  responsible  for 
his  own  defaults  and  not  for  the  defaults  of  his  co-trustee:  and  so 
it  was,  that  during  the  progress  of  these  proceedings  neither 
155  your  petitioner  herein  nor  said  Ralston  ever  supposed  that 
either  co-trustee  could  he  charged  with  the  responsibility  for 
the  neglect  of  the  other,  nor  responsibility  for  the  malfeasance  of 
the  co-trustee.  Waggaman.  who  throughout  the  entire  period. of  their 
trusteeship  had  had  the  actual  and  physical  possession  of  the  funds 
and  securities.  The  cause  came  on  to  he  heard  upon  the  pleading 
and  proof  taken  on  behalf  of  the  original  petitioners,  Edwards  and 
Easter,  and  was  duly  argued  and  submitted  and  taken  under  ad¬ 
visement  by  the  Court;  and  thereafter,  on  the  —  day  of  April,  1914, 
the  Court  rendered  its  opinion  in  writing  upon  the  law  and  facts, 
the  effect  of  which  is  to  hold  each  of  said  trustees  liable  for.  and 
chargeable  with,  the  entire  amount  of  the  trust  fund  as  it  originally 
came  into  the  hands  of  Waggaman  and  Raleigh,  to  wit.  something 
in  excess  of  $17,000.  upon  the  ground  that  certain  moneys  had  not 
been  accounted  for  by  Waggaman  and  Raleigh  and  that  the  invest¬ 
ments  made  by  Waggaman  were  improper  investments  for  a  trustee 
to  make,  and  that  Raleigh  and  Ralston  were  negligent  in  not  insist¬ 
ing  upon  joint  control  and  possession  of  the  securities:  and  a  decree 
has  been  prepared  on  behalf  of  said  original  petitioners,  and  is  about 
to  he  presented  to  the  Court  for  signature.  That  by  the  terms  of  said 
decree,  your  petitioner,  Raleigh  and  Ralston,  are  decreed  to  have  for¬ 
feited  all  rights  to  any  commissions  received  by  them,  are  character¬ 
ized  as  guilty  of  nonfeasance  and  neglect  of  duty,  in  their  offices 
as  trustees,  are  declared  to  have  been  in  fact  negligent  in  ascertain¬ 
ing  the  status  of  the  trust  estate,  and  are  each  held  chargeable  with 
various  items,  aggregating  $10,833.04,  with  interest  thereon,  and 
with  all  items  of  income  from  time  to  time  received,  et  cetera,  as 
will  more  fully  appear  by  reference  to  said  proposed  decree. 
15G  2.  Your  petitioner  avers  that  since  the  rendition  of  said 

opinion  of  the  Court,  he  has  discovered  certain  new  and  ma¬ 
terial  evidence  in  a  purely  accidental  way,  which  will  materially 
affect  the  final  determination  of  this  cause,  and  which  he  has  reason 
to  believe  was  known  to  the  original  petitioners,  and  which  evidence, 
when  heard  by  the  Court,  will  account  for  and  explain  the  difference 
between  the  fourteen  thousand  and  some  odd  hundred  dollars  of 
funds,  or  securities  on  hand  when  Ralston  was  appointed  trustee,  in 
the  place  of  Raleigh,  and  the  seventeen  thousand  and  some  odd  hun- 
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dred  dollars  which  at  one  time  was  shown  to  have  been  in  the  pos¬ 
session  of  Raleigh  and  Waggaman,  trustees;  and  your  petitioner  fur¬ 
ther  avers  that  said  newly  discovered  evidence,  when  heard  by  the 
Court,  will  conclusively  show  that  neither  said  Raleigh  nor  said 
Ralston  were  at  any  time  guilty  of  any  negligence  in  the  conduct 
of  their  respective  trusts.  Your  petitioner  is  advised  and  believes, 
and  therefore  avers,  that  ibe  substance  of  said  newly  discovered  evi¬ 
dence  was  disclosed  to  said  Ralston  shortly  after  the  rendition  of 
the  opinion  in  the  came  by  one  (1.  A\  .  S.  Musgrave,  an  attorney  at 
law  practicing  in  Raltimore.  Maryland,  who  informed  vour  peti¬ 
tioner  Ralston  that  there  had  been  another  equity  suit  brought  in 
this  District,  wherein  certain  allowances  were  made  out  of  the  funds 
at  one  time  in  the  possession  of  Waggaman  and  Raleigh.  A  our 
petitioner  examined  the  records  of  this  court,  and  found  an  equity 
cause  entitled  “Alice  1  vler  et  ah.  versus  Alary  Tyler  et  ah,  Equity 
No.  14427.”  filed  February  13.  1895,  where  your  petitioner  filed  his 
petition  against  Thomas  E.  Waggaman.  setting  forth  in  substance 
that  he  and  Waggaman  were  trustees  in  this  cause,  and  that  as  such 
trustees  thev  had  made  sale  of  certain  real  estate,  for  the  sum  of 
$17,459.98.  upon  terms  of  $2,500.00  cash  and  balance  in 
157  notes.  That  said  cash  and  notes  arising  from  said  sale  had 
been  paid  over  and  delivered  by  the  purchaser  of  the  prop- 
ertv  to  Waggaman:  that  the  petitioner  Raleigh  had  repeatedly  re¬ 
queued  Waggaman  to  deposit  the  money  and  notes  to  the  joint 
credit  of  Waggaman  and  himself,  hut  that  Waggaman  had  refused 
to  com  pi  v  with  his  request,  and  said  petition  prayed  for  a  rule  on 
Waggaman.  requiring  him  to  show  cause  why  he  should  not  he  re¬ 
quired  to  deposit  said  funds  to  the  joint  credit  of  both  trustees. 
Waggaman  filed  an  answer  to  said  petition,  in  which  he  refers  to  the 
attempt  of  vour  petitioner  to  insist  upon  joint  control  as  an  insult, 
and  «tate«  that  he  is  a  man  of  money  and  integrity,  that  he  has  given 
unusual  bonds  in  the  equity  cause,  and  that  all  parties  are  amply 

PrSubsequentlv.  that  case  was  heard  on  hill  and  answer,  and  on  the 
16th  of  Februarv.  1895.  an  order  was  made  therein  by  the  Court, 
dismissing  the  petition.  The  net  amount  shown  to  he  due  M  agga- 
man  and  Raleigh  as  trustees  in  that  cause,  was  $14,960.00,  and  that 
unless  your  petitioner  is  permitted  to  show  these  facts  upon  rehear¬ 
ing  a  great  injustice  will  be  done  him.  1  ,  .n  , 

Your  petitioner  further  avers  that  upon  a  rehearing,  lie  will  be 
able  to  adduce  other  newlv  discovered  evidence  tending  to  show  that 
the  beneficiaries  under  the  trust  were  at  all  times  thoroughly  cog¬ 
nizant  of  the  nature  of  the  securities  in  which  the  funds  were  in¬ 
vested.  and  were  thoroughly  well  satisfied  with  the  same,  and  that 
thev  knew  and  a] .proved  of  the  sole  custody  had  by  1  homas  E.  M  ag- 
o-aman  thereof.  Your  petitioner  appends  hereto  and  makes  part 
hereof,  the  affidavit  of  Hugh  IT.  Obear  in  support  of  the  allegations 

herein  contained.  . 

The  premises  considered,  your  petitioner  prays 
1.  That  leave  he  granted  to  file  this  petition. 
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2.  That  this  cause  he  reopened  and  new  proofs  taken,  on 
158  either  or  both  sides,  within  such  time  as  may  be  fixed  by  the 
Court,  and  a  rehearing  had  upon  all  of  the  proofs. 

3.  That  a  rule  to  show  cause  issue  and  be  served  upon  the  original 
petitioner,  Alice  Tyler  Easter,  or  her  attorneys  of  record,  requiring 
her,  on  a  day  to  he  named  in  the  rule,  to  show  cause  why  the  prayers 
of  this  petition  should  not  be  granted. 

4.  And  for  such  other  and  further  relief  as  the  nature  of  the  case 
may  require. 

ACM.  IT.  IT.  RALEIGH, 

By  HUGH  II.  OBEAR,  Attorney. 

District  of  Columbia,  ss: 

Hugh  IT.  Obear.  being  duly  sworn,  deposes  and  says  that  he  has 
read  the  foregoing  petition  for  rehearing,  by  him  subscribed,  and 
that  the  facts  therein  stated  of  his  personal  knowledge  are  true  and 
those  stated  upon  information  and  belief  lie  believes  to  be  true,  and 
that  he  signs  this  petition  on  behalf  of  said  petitioner  because  said 
petitioner  is  a  non-resident  of  the  District  of  Columbia. 

HUGH  H.  OBEAR. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  April,  1914. 

[seal.1  GERTRUDE  ELLIS, 

Notary  Public ,  D.  C. 

Affidavit. 


II.  II.  Obear,  being  first  duly  sworn,  on  oath  deposes  and  says  that 
he  is  a  member  of  the  bar  of  the  Supreme  Court  of  the  Dis- 
159  trict  of  Columbia  and  one  of  counsel  for  William  II.  II. 

Raleigh,  one  of  the  respondents  to  the  original  petition  filed 
herein;  that  he  has  had  charge  of  this  case  since  the  first  of  January, 
1907;  that  he  made  inquiry  of  said  Raleigh  as  to  all  matters  and 
things  which  would  throw  light  upon  the  trust  fund  in  this  cause 
and  the  disbursements  thereof;  that  said  Raleigh  advised  affiant  that 
he  had  forgotten  all  of  the  details  of  the  management  of  the  trust 
estate  and  the  disbursements  made;  that  as  his  papers  were  burned 
in  the  Baltimore  fire  in  1904  he  had  no  means  of  refreshing  his 
recollection,  and  said  Raleigh  never  at  any  time  called  to  your 
affiant’s  attention  or  suggested  the  existence  of  Equity  cause  No. 
14427.  which  your  affiant  believes  and  therefore  avers  had  entirely 
escaped  the  memory  of  said  Raleigh,  and  which  was  unknown  to 
your  affiant  until  Ins  attention  was  called  thereto  by  Jackson  II. 

Ralston,  a  co-defendant  herein. 

5  HUGH  II.  OBEAR. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  April,  1914. 

r seal  1  GERTRUDE  ELLIS, 

L  *J  Notary  Public ,  D.  C. 
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Petition  of  Jackson  II.  Ralston  for  Rehearing . 

Filed  April  '27,  191 1. 

*  *  *  *  *  *  * 

The  petition  of  Jackson  II.  Kalston  respectfully  shows  to  the  Court 
as  follows: 

1.  That  the  citizenship  and  residence  of  the  various  parties  to  this 
cause  i>  that  heretofore  set  forth  upon  the  record  herein. 

2.  That  on  March  3rd,  1903,  Susan  \V.  Edwards  and  Alice 
160  Tyler  Easter  tiled  their  petition  in  this  cause  against  Thomas 
E.  Wagganian.  since  deceased,  and  against  William  II. 
Kaleigh  and  Jackson  II.  Kalston;  alleging  that  said  Wagganian  and 
Kaleigh  had  been  trustees  of  the  estate  of  Mary  E.  Mcl’herson,  of 
which  the  petitioners  were  the  beneficiaries,  and  that  as  trustees,  vari¬ 
ous  moneys  and  securities  had  come  into  their  possession,  and  that 
subsequently  Jackson  II.  Kalston  had  been  substituted  in  the  place 
of  Kaleigh.  and  that  various  moneys  and  securities  had  come  into 
the  possession,  actual  or  constructive,  of  W’aggaman  and  Kalston,  as 
trustees.  Said  petition  further  alleged  that  by  reason  of  certain 
breaches  of  trust  committed  by  W’aggaman,  and  by  reason  of  certain 
alleged  acts  of  negligence  on  the  part  of  Kaleigh  during  the  period 
of  his  co-trusteeship  with  Wagganian,  and  by  reason  of  certain  al¬ 
leged  acts  of  negligence  on  the  part  of  Kalston  during  the  period  ol 
his  co-trusteeship  with  Wagganian,  the  trust  estate  had  been  par¬ 
tially  lost  and  diminished.  Said  petition  further  alleged  that  there 
came  into  the  possession  of  said  Wagganian  and  Kaleigh,  as  trustees,- 
moneys  and  securities  of  the  face  value  of  between  $17,000.00  and 
$18,000.00.  and  that  there  came  into  the  possession,  subsequently, 
of  Wagganian  and  Kalston,  as  trustees,  moneys  and  securities  of  the 
face  value  of  between  $14,000.00  and  $15,000.00,  and  said  petition 
prayed  a  discovery  and  accounting  as  against  all  of  said  trustees  and 
that  each  and  every  of  said  trustees  be  held  personally  accountable 
and  responsible  for  any  loss  to  the  estate  during  the  trusteeship  of 
the  said  trustees,  the  special  prayers  of  said  petition  being  inter  alia 
as  follows : 

16012  “2nd.  That  the  defendants  Thomas  E.  Wagganian  and 

William  II.  II.  Kaleigh  shall  account  to  this  court  for  all  of 
said  trust  estate  which  came  into  their  hands  during  their  co-trustee¬ 
ship;  and  that  they,  and  each  of  them,  respectively,  shall  be  held 
responsible  for  any  and  all  loss,  deficiency,  insufficiency  or  inade¬ 
quacy  during  their  said  co-trusteeship,  and  for  any  bad  or  improper 
investments  during  that  time.” 

“3rd.  That  the  defendants  Thomas  E.  W’aggaman  and  Jackson 
II.  Kalston  shall  account  and  the  defendant  Jackson  II.  Ralston  for 
himself  as  trustee  and  for  said  Wagganian  shall  account,  to  this  court 
for  the  whole  trust  estate  during  the  period  of  their  co-trusteeship; 
and  that  they,  and  each  of  them,  respectively,  shall  be  held  respon¬ 
sible  for  any  and  all  loss,  deficiency,  insufficiency  or  inadequacy 
during  their  said  co-trusteeship,  and  for  any  bad  or  improper  in¬ 
vestments  made  or  continued  during  that  time.” 
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I  lie  petitioner  filed  answers  to  said  petition  and  said  answers  were 
from  time  to  time  supplemented  and  amended;  and  to  said  supple¬ 
mental  and  amended  answers  a  replication  was  tiled,  and  thereafter 
proof  was  taken  on  behalf  of  the  said  Susan  \V\  Edwards  and  Alice 
Tyler  Easter,  but  no  proof  was  ever  taken  on  behalf  of  William  H 
II.  Raleigh  and  Jackson  II.  Ralston,  trustees.  That  whilst  the  cause 
was  pending,  Susan  W.  Edwards,  one  of  the  petitioners,  died,  and 
J  homas  E.  \\  aggaman,  one  of  the  respondents  to  the  original  peti¬ 
tion,  a  ho  died,  and  the  cause  was,  and  has  been  proceeded  with  as 
between  Alice  Tyler  Easter,  plaintiff,  against  William  II.  II.  Ra¬ 
leigh  and  Jackson  II.  Ralston,  trustees.  That  at  no  time  dur- 
lhl  ing  the  progress  of  said  cause  was  any  issue  ever  made,  either 
upon  the  pleadings  on  the  record,  or  in  the  proof  taken,  as  to 
the  liability  of  the  trustee,  Jackson  II.  Ralston,  tor  the  difference  be¬ 
tween  fourteen  thousand  and  some  odd  hundred  dollars,  which  the 
petition  alleged  had  come  into  his  constructive  possession,  as  co¬ 
trustee  with  Thomas  E.  Waggaman,  who  was  charged  with  the  actual 
possession  thereof,  and  the  Seventeen  Thousand  and  some  odd  hun¬ 
dred  dollars  which  said  petition  charged  came  into  the  possession  of 
said  \\  aggaman  and  Raleigh,  as  trustees,  it  being  at  least  tacitly 
admitted  by  the  original  petitioners  that  some  proper  disposition 
had  been  made,  or  explanation  given,  for  the  diminution  of  the 
estate  between  the  time  when  it  first  came  to  Raleigh  and  Waggaman 
and  the  time  it  came  to  Ralston  and  Waggaman,  and  it  was  never 
believed  or  understood  by  this  trustee,  Ralston,  the  petitioner  herein, 
that  any  serious  or  bona  fide  attempt  would  ever  be  made  to  hold 
him  for  any  larger  sum  than  the  $14,000  and  some  odd  hundred  dol¬ 
lars,  for  which  Raleigh  accounted  at  the  termination  of  his  trustee¬ 
ship.  and  with  which  Ralston  charged  himself  at  the  commence¬ 
ment  of  his  trusteeship.  It,  further  appeared  in  the  proofs  and 
testimony  taken  herein,  that  in  the  bond  given  by  Raleigh  to  whose 
duties,  rights  and  liabilities  Ralston  succeeded,  as  substituted  trus¬ 
tee.  it  was  expressly  provided  that  each  trustee  should  be  responsible 
for  his  own  defaults  and  not  for  the  defaults  of  his  co-trustee;  and 
so  it  was,  that  during  the  progress  of  these  proceedings  neither  Ra¬ 
leigh  nor  Ralston,  ever  supposed  that  either  could  be  charged  with 
the  responsibility  for  the  neglect  of  the  other,  nor  responsibility  for 
the  nialfeasance  of  their  co-trustee  Waggaman,  who  throughout  the 
entire  period  of  their  trusteeship  had  had  the  actual  and" physical 
possession  of  the  funds  and  securities.  The  cause  came  on  to  be 
heard  upon  the  pleading  and  proof  taken  on  behalf  of  the  original 
petitioners,  Edwards  and  Easter,  and  was  duly  argued  and  "sub¬ 
mitted  and  taken  under  advisement  by  the  Court:  and  there- 
ir>-  aftcr-  0,1  the  —  day  of  April.  1914.  the  Court  render-  its 


opinion  m  writing  upon  the  law  and  facts,  the  efiect  of  which 
is  to  hold  each  of  said  trustees  liable  for.  and  chargeable  with,  the 
entire  amount  of  the  trust  fund  as  it  originally  came  into  the  hands 
of  ageaman  and  Raleigh,  to  wit,  something  in  excess  of  $17,000, 
uPor,T  around  that  certain  moneys  had  not  been  accounted  for 
by  Waggaman  and  Raleigh,  and  that  the  investments  made  by  Wag¬ 
gaman  were  improper  investments  for  a  trustee  to  make,  and  that 
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Raleigh  and  Ralston  were  negligent  in  not  insisting  upon  joint  con¬ 
trol  and  possession  of  the  securities;  and  a  decree  has  been  prepared 
on  behalf  of  said  original  petitioners,  and  is  about  to  be  presented 
to  the  Court  for  signature,  a  copy  of  which  proposed  decree  is  filed 
herewith  and  prayed  to  be  read  as  a  part  of  this  petition.  That  by 
the  terms  of  said  decree,  your  petitioner,  Ralston,  is  decreed  to  have 
forfeited  all  rights  to  any  commissions  received  by  him,  is  character¬ 
ized  as  guilty  of  nonfeasance  and  neglect  of  duty,  in  his  office  as 
trustee,  is  declared  to  have  been  in  fact  negligent  in  ascertaining  the 
status  of  the  trust  estate,  and  is  held  chargeable  with  various  items, 
aggregating  $10,833.04,  with  interest  thereon,  and  with  all  items  of 
income  from  time  to  time  received,  et  cetera,  as  will  more  fully  ap¬ 
pear  by  reference  to  said  proposed  decree. 

2.  Your  petitioner  avers  that  since  the  rendition  of  said  opinion 
of  the  Court,  he  has  discovered  certain  new  and  material  evidence 
in  a  purely  accidental  way,  and  which,  under  this  case,  he  was  not 
obliged  to  have  discovered  sooner,  which  will  materially  affect  the 
final  determination  of  this  cause,  and  which  he  has  reason  to  believe 
was  known  to  the  original  petitioners,  or  to  their  counsel,  and  was 
deliberately  suppressed  by  said  original  petitioners,  or  by  their  coun¬ 
sel,  and  which  evidence,  when  heard  by  the  Court,  will  account  for 
and  explain  the  difference  between  the  fourteen  thousand 
163  and  some  odd  hundred  dollars  of  funds,  or  securities  on  hand 
when  Ralston  was  appointed  trustee,  in  the  place  of  Raleigh, 
and  the  seventeen  thousand  and  some  odd  hundred  dollars  which  at 


one  time  was  shown  to  have  been  in  the  possession  of  Raleigh  and 
Waggaman,  trustees:  and  your  petitioner  further  avers  that  said 
newly  discovered  evidence,  when  heard  by  the  Court,  will  conclu¬ 
sively  show  that  neither  said  Raleigh  nor -said  Ralston  were  at  any 
time"  guilty  of  any  negligence  in  the  conduct  of  their  respective 
trusts.  The  substance  of  said  newly  discovered  evidence  was  dis¬ 
closed  to  the  petitioner  Ralston  shortly  after  the  rendition  of  the 
opinion  in  the  cause  through  one  (1.  W.  S.  Musgrave,  an  attorney  at 
law  practicing  in  Baltimore,  Maryland,  who  informed  your  peti¬ 
tioner  Ralston  that  there  had  been  another  equity  suit  brought  in 
this  District,  wherein  certain  allowances  were  made  out  of  the  funds 
at  one  time  in  the  possession  of  Waggaman  and  Raleigh.  Your 


petitioner  examined  the  records  of  this  court,  and  found  an  equity 
cause  entitled  “Alice  Tyler  et  al.  versus  Mary  Tyler  et  ah,  Equity 
No.  14427,”  filed  February  13,  1895,  where  William  II.  H.  Raleigh 
filed  his  petition  against  Thomas  E.  Waggaman,  setting  forth  in 
substance  that  he  and  Waggaman  were  trustees  in  this  cause,  and 


that  as  such  trustees  they  had  made  sale  of  certain  real  estate,  for  the 
sum  of  $17,459.98,  upon  terms  of  $2,500.00  cash  and  balance  in 
notes.  That  said  cash  and  notes  arising  from  said  sale  had  been 


paid  over  and  delivered  by  the  purchaser  of  the  property  to  Wagga¬ 
man:  that  the  petitioner  Raleigh  had  repeatedly  requested  Wagga¬ 
man  to  deposit  the  money  and  notes  to  the  joint  credit  of  Wag¬ 
gaman  and  himself,  but  that  Waggaman  had  refused  to  comply 
with  his  request,  and  said  petition  prayed  for  a  rule  on  Waggaman, 
requiring  him  to  show  cause  why  he  should  not  be  required  to  de- 
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posit  said  funds  to  the  joint  credit  of  both  trustees.  Waggaman 
hied  an  answer  to  said  petition,  in  which  he  refers  to  the  attempt  of 
Raleigh  to  insist  upon  joint  control  as  an  insult,  and  states  that  he 
is  a  man  of  money  and  integrity,  that  he  has  given  unusual 
bonds  in  the  equity  cause,  and  that  all  parties  are  amply 
protected.  r  J 

Subsequently,  that  case  was  heard  on  hill  and  answer,  and  on  the 
J 6th  of  February,  1895,  an  order  was  made  therein,  by  the  Court 
dismissing  the  petition.  The  net  amount  shown  to  be  due  Wagga- 
man  and  Raleigh  as  trustees  in  that  cause,  was  $14,960.00,  and  a 
pait  of  the  diffeience  between  that  net  sum  with  which  these  trustees 
were  chargeable  and  the  $17,459.98  was  shown  by  the  Auditor’s  re¬ 
port  m  that  case  to  have  been  paid  to  Mr.  Leigh  Robinson,  one  of 
the  counsellors  for  the  original  petitioners  in  this  cause,  for  sendees 
and  your  petitioners  aver  on  information  and  belief  that  the  original 
petitioners  in  this  cause,  or  their  counsel,  or  both,  have  knowm  of 
these  facts  during  all  of  the  time  that  these  proceedings  have  been 
pending,  and  have  been  well  able  during  all  that  time  to  have  ex¬ 
plained  the  discrepancy  between  the  amount  of  $17,000  and  some 
odd  hundred  dollars,  and  $14,000  and  some  odd  hundred  dollars 
and  have  deliberately  suppressed  the  evidence  thereof,  and  have  gone 
so  far  as  to  prepare  a  decree,  charging  this  petitioner  with  some  three 
thousand  dollars  and  interest  thereon,  which  they  well  know  or 
should  have  known,  have  been  accounted  for  under  the  orders  of 
this  court  in  another  proceeding,  to  wit,  said  equity  cause  No.  14427. 
A  copy  of  the  proceedings  in  the  equity  cause  and  other  important 
papers  aie  at  tut  hod  to  the  affidavits  filed  herewith  all  of  which  are 
appended  hereto  and  prayed  to  he  read  as  a  part  hereof.  Your  peti¬ 
tioner  further  alleges  that  the  reason  that  he  himself  did  not  dis¬ 
cover  the  existence  of  this  equity  cause,  and  the  consequent  explana¬ 
tion  of  the  shrinkage  of  assets  from  seventeen  thousand  plus,  to 
fourteen  thousand  plus,  was  because  he  had  never  dreamed,  nor 
imagined  that  it  was  the  purpose  of  the  petitioners  to  charge’  him 
with  any  such  matter,  and  that  he  therefore  made  no  inquiry,  and 
\ oui  petitionci  Ralston  avers  that  upon  the  fair  reading  and  inter¬ 
pretation  of  the  original  petition  filed  herein,  lie  had  a  right  to  be¬ 
lieve  that  the  claims  made  by  the  original  petition^aforesaid 
16o  were  limited  at  all  events  and  under  any  circumstances  to  the 
sums  of  principal  actually  in  the  hands  of  \\  aggaman  and 
Raleigh  at  the  time  Ralston  was  substituted  as  trustee  in  the  place 
of  Raleigh,  and  not  for  some  other  and  different  sum.  Your  peti¬ 
tioner  further  avers  that  upon  a  re-hearing,  they  will  he  able  to  ad¬ 
duce  other  newly  discovered  evidence  tending  io  show'  that  the  bene¬ 
ficiaries  under  the  trust  were  at  all  times  thoroughly  cognizant  of  the 
nature  of  the  securities  in  which  the  funds  were  invested  and  w’ere 
thoroughly  well  satisfied  with  the  same,  and  that  they  knew  and 
approved  of  the  sole  custody  had  by  Thomas  E.  Waggaman  thereof. 
Your  petitioner  appends  hereto  and  makes  a  part  hereof,  the  affi¬ 
davits  of  Jackson  IT.  Ralston  and  G.  W.  8.  Musgrave  and  Stanley  D. 
Willis  in  support  of  the  allegation  herein  contained,  as  w’ell  as  other¬ 
wise  supporting  the  prayers  of  this  petition. 

13— 2755a 
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The  premises  considered,  your  petitioner  prays: 

1.  That  leave  he  granted  io  file  this  petition. 

2.  That  this  cause  be  re-opened  and  new  proofs  taken,  on  either 
or  Loth  sides,  within  such  time  as  may  be  fixed  by  the  Court,  and  a 
re-hearing  had  upon  all  of  the  proof. 

3.  That  a  rule  to  show  cause  issue  and  be  served  upon  the  original 
petitioner,  Alice  Tyler  Easter,  or  her  attorneys  of  record,  requiring 
them,  on  a  day  to  he  named  in  the  rule,  to  show  cause  why  the  pray¬ 
ers  of  this  petition  should  not  he  granted. 

4.  And  for  such  other  and  further  relief  as  the  nature  of  the  case 


may  require. 


EUGENE  A.  JONES, 


Att'y  for  Petitioner. 
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District  of  Columbia,  ss: 

Jackson  II.  Ralston,  being  duly  sworn,  deposes  and  says  that  he 
has  read  the  foregoing  petition  for  re-hearing,  by  him  subscribed, 
and  that  the  facts  therein  stated  of  his  personal  knowledge  are  true 
and  those  stated  upon  information  and  belief  he  believes  to  he  true. 

MARY  \V.  GOODWIN,  [seal.] 
Notary  Public,  1).  C. 


1G6 


Decree. 


This  cause  came  on  to  lie  heard  at  this  term  upon  the  petition  filed 
herein  on  March  3rd,  1906,  and  upon  the  amended  and  supple¬ 
mental  petition  filed  herein  on  November  27th,  1904,  and  upon  the 
respective  answers  and  amended  answers  to  said  petition  and  to  said 
amended  and  supplemental  petition  as  the  case  may  he.  and  upon 
the  respective  joinders  in  issue  upon  said  answers  or  amended  an¬ 
swers  as  the  case  may  he.  and  upon  all  pleadings,  papers,  stipula¬ 
tions.  exceptions,  orders,  decrees  and  proceedings  of  any  and  every 
nature,  kind  and  description  whatsoever,  appearing  of  record  in  this 
cause  since  said  filing  of  said  petition  of  March  3rd,  1906,  as  well  as 
upon  the  testimony,  evidence  and  proofs  taken  under  or  in  support 
of.  and  upon  the  stipulations  and  exhibits  offered  in  evidence  under 
or  in  support  of  said  issues  so  joined  in  this  cause  as  aforesaid,  and 
was  argued  by  counsel  for  the  respective  parties,  and  submitted  to  the 
court  ;  and  thereupon,  upon  consideration  thereof,  it  is  this  —  day  of 
_  \  |)  1014.  hereby  adjudged,  ordered  and  decreed  by  the  court, 

as  follows,  viz.:  . 

That  under  the  following  respective  and  successive  co-trusteeships, 

namelv :  undei  the  co-trusteeship  of  Thomas  E.  Waggamnn  and  Wil- 
[j.nn  ii  11  Raleigh,  substituted  as  co-trustee,  and  of  said 
167  Raleigh  as  survivor  of  said  co-trusteeship,  and  also  under  the 
eo-trusteeship  of  Thomas  E.  Waggaman  and  Jackson  II. 
Ralston  substituted  as  co-trustees,  and  of  -aid  Ralston  as  survivor  of 
paid  co-trustee-hip.  the  beneficiaries  or  ccstuis  que  trust  were  entitled 
to  th k  joint  action,  joint  services,  joint  judgment  and  in  all  respects 
to  the  joint  participation  of  both  co-trustees  in  the  execution  of  the 
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trust;  and  further  that  it  is  the  judgment  and  decree  of  the  court  that 
notwUhstonding  the  order  of  appointment,  providing  that  Raleigh 
s  ould  he  liable  only  tor  his  own  default,  a  position  which  Ralston 
occupied  by  substitution,  each  of  said  parties,  by  his  acquiescence  in 
tie  sole  management  of  the  estate  of  Waggaman,  and  each  bv  his 
re -ip at  and  continued  acceptance  of  commissions  for  the  actual  ad¬ 
ministration  of  the  trust  estate,  made  the  acts  of  Wag-gam  an  his  own 

and  each  is  liable  to  the  beneficiaries  for  the  improper  investments 
made  by  aggaman. 

And  it  is  hereby  further  adjudged,  ordered,  and  decreed  that  not 
only  an  account  of  said  Thomas  E.  Waggaman  and  William  IT  H 
Raleigh,  substituted  as  co-trustees,  and  said  Raleigh  as  survivor  of 
said  co-trusteeship,  in  account  with  their  beneficiaries  under  the 
terms  and  provisions  of  their  trust,  but  also  an  accounting  of  said 
1  nomas  E.  \\  aggaman  and  Jackson  T1  Ralston,  substituted  as  co- 
trustees.  and  said  Ralston  as  survivor  of  said  co-trusteeship  with  their 
beneficiaries  under  the  terms  and  provisions  of  their  trust,  should  be 
had  upon  the  following  facts  and  principles,  which  are  hereby  ad¬ 
judged.  ordered  and  decreed,  namely: 

rn  That  Thomas  E.  Waggaman  as  co-trustee  with  William  TT  IT 
Raleigh,  and  as  co-trustee  with  Jackson  IT  Ralston,  bv  his  misfeas¬ 
ance  in  office,  and  bv  his  violation  of.  and  breach  of.  his  fiduciary 
duties  as  such  co-trustee  during  the  respective  periods  of  said  co- 
trnsteeslups— as  well  as  during  his  co-trusteeship  w,,.  said  Raleigh. 
icq  aSi<I,irjnff  hiTtrusteeshinwith  said  Ralston— lost. deprived  him- 
IbfS  se!'  °R  and  forfeited  anv  and  all  right  to  have,  receive  and  re¬ 
tain  anv  commissions  whatsoever,  and  should  not  be  allowed 
any  commissions,  but  should  be  denied  all  commissions  whatsoever 

(2)  That  William  TT.  IT.  Raleigh  as  co-trustee  with  said  Thomas 
E.  \\  aggaman,  and  that  Jackson  TT.  Ralston  as  co-trustee  with  said 
Thomas  E.  Waggaman,  each  of  them  bv  his  own  non-feasance  in 
office,  and  bv  his  own  neglect  of.  and  breach  of.  his  own  fiduciary 
duties  as  such  co-trustee,  during  his  own  period  of  such  co-tru4ee- 
slup.  respectively,  lost,  deprived  themselves  of.  and  forfeited  any  and 
all  rmht  to  have,  receive  or  retain  anv  commissions  whatsoever  and 
that  thev.  the  said  William  TT.  TT.  Enlemh  and  the  said  Jackson  IT 
Ralston,  should  neither  of  them  be  allowed  anv  commissions  as  such 
co-tyustee,  but  should  each  and  both  of  them  be  denied  all  com¬ 
missions  whatsoever. 


^(3)  That  Jackson  TT.  Ralston  as  co-trustee  with  said  Thomas  E 
Waggaman.  bv  his  own  neglect  to  ascertain  the  status  of  the  trust 
estate  which  upon  his  appointment  was  confided  to  him  and  said 
Waggaman  as  co-trustees,  and  bv  his  own  neglect  and  failure  to  cor¬ 
rect.  what  had  been  wrongfully  done  and  to  prevent  the  continued 
violation  of  the  trust  (which  correction  and  prevention  at  the  time 
of  said  Ralston’s  appointment  and  until  near  or  about  the  time  of  the 
Waggaman  exposure  would  have  been  easily  within  said  Ralston’s 
power ^  rendered  himself  liable,  and  made  himself  liable  for  anv 
and  all  lose?  of  the  trust  estate  resulting  therefrom. 

(4)  That  Thomas  E.  Waggaman  and  William  TT.  TT.  Raleigh  as 
co-trustees,  and  said  Raleigh  as  survivor  of  said  co-trusteeship,  and 
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that  Thomas  E.  A\  aggaman  and  -Jackson  II.  Ralston  as  co-trustees, 
and  said  Ralsion  as  survivor  of  said  co-trusteeship,  are  charge- 
169  able  with  each  and  all  items  of  corpus  received,  including  tlie 
following  items  <>t  (orpns.  namely:  An  intern  ot  #1.4<6.90 
(i.  e.  $2, f>00  corpus  received  in  cash  from  sale  of  I  Street  property 
less  #1.120.10  expenses).  An  item  of  #199.18  (i.  e.  #504.22  corpus 
received  in  cash  from  Registry  of  Court  less  #5.06  Clerk  s  commis¬ 
sions).  Amount  oi  one  E.  A.  Moore  note  tor  #800.00  dated  June  24, 
1887.  Amount  of  two  F.  A.  Moore  notes  aggregating  #1,900.00 
dated  February  11.  1887.  Amount  of  nine  K.  E.  Malone  notes  ag¬ 
gregating  #4,984.04  dated  February  14.  1899.  And  amount  ot  one 
F.  H.  (4.  White  Note  for  #7,276.42  dated  Jan’y  13,  1890.  To¬ 
gether  with  interest  on  said  items  of  cash  and  on  said  amounts  of 
said  notes  from  the  dates  when  said  items  were  respectively  received 
in  cash  or  said  Notes  taken  as  investments  as  the  case  may  be,  until 
paid.  And  that  as  each  and  all  of  said  Notes  only  purported  to  be 
secured  upon  real  estate  in  which  said  Thomas  E.  Waggaman  as  a 
matter  of  fact  owned  a  considerable  interest,  and  as  said  #1,900.00 
notes  only  purported  to  be  secured  by  a  second  trust,  and  said 
#800.00  Note  only  purported  to  be  secured  by  a  third  trust,  and  as 
in  some  instances  a  large  part  of  the  real  estate  upon  which  said  notes 
purported  to  be  secured  was  without  the  knowledge  or  consent  of  the 
cestuis  cpie  trust,  wrongfully  released  of  record  from  the  effect  and 
operation  of  such  trust  as  purported  to  secure  the  same,  and  as  in 
other  instances  the  whole  of  the  real  estate  upon  which  said  notes 
purported  to  be  secured  was.  without  the  knowledge  or  consent  of  the 
cestuis  epic  trust,  wrongfully  released  of  record  from  the  -effect  and 
operation  of  such  trust  as  purported  to  secure  the  same,  and  as  new 
trusts  for  large  amounts  were  wrongfully  placed  of  recoid  upon  the 
property  so  released,  it  follows  that  each  and  all  of  said  investments  in 
the  above  mentioned  notes  were  and  are  such  as  a  Court  of  Equity, 
with  knowledge  of  the  facts  concerning  the  same,  either  at  the  time 
the  same  were  taken,  or  at  any  other  time  since,  or  at  the 
170  hearing  of  this  cause,  should  not  approve,  but  should  disap¬ 
prove:  and  that  said  fiduciaries,  and  each  of  said  fiduciaries, 
are  chargeable  with  and  should  account  in  cash  for  the  amount  of 
each  and  all  of  said  items,  and  not  in  said  so-called  or  pretended 
securities,  together  with  interest  upon  the  same  from  the  respective 
dates  when  the  same  were  respectively  received  by  them  until  paid. 

(5)  And  that  Thomas  E.  Waggaman  and  William  IT.  II.  Raleigh 
as  co-trustees,  and  said  Raleigh  as  survivor  of  said  co-trusteeship,  and 
that  Thomas  E.  Waggaman  and  Jackson  IT.  Ralston  as  co-trustees, 
and  said  Ralston  a*  survivor  of  said  co- trusteeship,  are  likewise 
chargeable  with  such  items  of  income  ns  were  fiom  time  to  time  re 
ceived  including  the  following  items  of  income,  namely:  Two  items 
of  income  received  bv  said  co-trustees  in  cash  from  the  Registi>  of 
the  Court— one  being  for  #417.15  and  the  other  being  for  $2.62— 
neither  of  which  items  were  ever  distributed  to  the  beneficiaries  or 
cestuis  one  trush  but  were  retained  by  said  co-trustees,  and  also  num¬ 
bers  _  other  items  of  income  received  bv  said  co-trustees  in  cash 

none  of  which  were  ever  distributed  to  tbe  beneficiaries  or  cestuis 
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que  trust,  but  were  all  of  them  retained  by  said  co-trustees  as  com¬ 
missions;  and  that  said  fiduciaries  are  likewise  chargeable  with  inter¬ 
est  on  each  and  all  of  said  cash  items  of  income  which  have  never 
been  distributed  to  the  beneficiaries  or  eestuis  que  trust,  but  were 
wrongfully  retained  by  said  fiduciaries  either  as  commissions  or  other¬ 
wise  from  the  respective  dates  of  retention  of  the  same  until  paid. 

(fi)  And  that  in  taking  and  stating  said  fiduciary  accounts,  said 
Thomas  E.  W  aggaman  and  William  II.  II.  Raleigh  as  co-trustees, 
and  said  Raleigh  as  survivor  of  said  co-trusteeship,  and  said  Thomas 
EAV aggaman  and  Jackson  II.  Ralston  as  co-trustees,  and  said  Ralston 
as  survivor  of  said  co-trusteeship,  should  receive  credit  for  the 
171  $10,000.00  paid  by  Thomas  E.  Waggaman’s  securities  as  of 

the  date  thereof,  and  for  whatever  was  obtained  upon  the  com¬ 
promise  with  John  F.  W  aggaman  as  of  the  date  thereof,  and  for  what¬ 
ever  (if  anything)  may  have  been  obtained  from  said  Thomas  E. 
Waggaman’s  Trustee  in  Bankruptcy  as  of  the  date  thereof;  and 
should  receive  credit  on  account  of  income  for  such  items  of  income 
as  were  actually  distributed  by  said  fiduciaries  into  the  beneficiaries 
or  eestuis  que  trust,  as  of  respective  dates  of  such  distribution,  but 
should  receive  no  credit  for  anv  items  of  income  which  were  never 
distributed  to  said  beneficiaries  or  eestuis  que  trust,  but  were  re¬ 
tained  by  said  fiduciaries  either  as  commissions  or  otherwise  however. 
And  it  is  hereby  further  adjudged,  ordered  and  decreed  that  this 
cause  be,  and  the  same  is,  hereby  referred  to  the  Auditor  of  this 
Court,  on.  upon  and  with  the  following  orders,  directions  and  instruc¬ 
tions,  namely:  The  Auditor  of  this  Court,  under  and  in  accordance 
with  the  terms  and  provisions  of  this  decree,  and  the  facts  and  prin¬ 
ciples  herein  and  hereby  established,  adjudged  and  decreed,  and 
under  and  in  accordance  with  the  opinion  of  this  court  filed  in  this 
cause  on  the  —  dav  of - A.  D.  1014.  shall  take  and  state — 

First.  An  account  of  Thomas  E.  Waggaman  and  W  illiam  II.  II. 
Raleigh,  substituted  as  co-trustees  as  aforesaid,  and  of  said  Raleigh, 
as  survivor  of  said  co-trusteeship,  in  account  with  their  beneficiaries 
and  their  surviving  eestuis  que  trust  under  the  provisions  of  their 
said  trust. 

Second.  An  account  of  said  Thomas  E.  Waggaman  and  Jackson 
II.  Ralston,  substituted  as  co-trustees  as  aforesaid,  and  of  said  Ralston 
as  survivor  of  said  co-trusteeship,  in  account  with  their  beneficiaries 
and  their  surviving  eestuis  que  trust  under  the  terms  and  provisions 
of  their  said  trust. 


And  third.  It  is  hereby  further  adjudged,  ordered  and  decreed 
that  this  cause  be,  and  the  same  is  hereby  also  referred  to 
172  the  Auditor  of  this  Court,  to  take  and  state  the  account  of  the 
present  co-trustees,  namely  of  Jackson  II.  Ralston  and  Harry 
E.  Rust,  substituted  as  co-trustees  herein,  in  account  with  their  bene¬ 
ficiaries  and  their  surviving  cestui  que  trust,  under  the  terms  and 
provisions  of  their  said  trust  from  the  commencement  of  their  co- 
trusteeship  (i.  e.  from  the  commencement  of  said  Ralston’s  and  of 
said  Rust’s  co-trusteeship)  down  to  the  time  of  taking  and  stating 
such  account  of  said  Jackson  IT.  Ralston  and  Harry  L.  Rust,  sub¬ 
stituted  as  co-trustee-  as  aforesaid;  and  should  said  Auditor  consider 
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and  find  that  said  Ralston  and  Rust  since  the  commencement  of 
their  co-trusteeship  aforesaid  have  properly  and  faithfully  per¬ 
formed  their  duties  as  such  co-trustee-,  he  is  hereby  authorized  and 
empowered  to  credit  and  allow  unto  said  Jackson  II.  Ralston  and 
Harry  L.  Rust  as  such  co-trustees,  in  his  statement  of  their  said 
account,  five  per  centum  of  such  items  of  income  as  were  collected 
and  received  by  them  as  co-trustees  as  aforesaid  and  would  otherwise 
have  been  distributed  by  them  as  co-trustees  as  aforesaid  unto  their 
beneficiaries  or  unto  their  surviving  cestui  que  trust — such  credit 
and  allowance  of  five  per  centum  of  such  income  being  considered 
and  deemed  by  the  court  to  he  a  fair,  just  and  sufficient  compensa¬ 
tion.  under  the  circumstances  of  this  case,  for  proper  and  faithful 
performance  by  said  Ralston  and  Rust,  as  co-trustees  as  aforesaid,  of 
their  duties  as  such  co-trustees. 

And  it  is  hereby  further  adjudged,  ordered  and  decreed  that  all 
other  matters  should  be,  and  the  same  are  hereby  reserved  until  the 

t J 

coming  in  of  the  Auditor's  reports. 

Bv  the  Court  : 

*. 
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Affidavit  of  Jackson  II.  Ralston , 


District  of  Columbia,  ss: 

Jackson  II.  Ralston,  being  first  duly  sworn,  on  oath  deposes 
and  says  that  lie  is  a  trustee  duly  appointed  in  the  above  entitled 
cause  and  is  the  respondent  to  a  petition  filed  herein  by  Alice  Tyler 
Easter  and  the  supplemental  petition  also  filed  herein;  that  lie  did 
not  cause  himself  to  be  called  its  a  witness  on  the  hearing  of  said 
petition  and  supplemental  petition,  nor  did  he  offer  any  testimony 
whatever  under  said  petition  and  supplemental  petition;  that  the 
reasons  which  actuated  him  in  not  presenting  himself  as  a  witness 
were  the  following: 

E  N o  allegation  was  made  in  said  cause  and  no  proof  of  any  kind 
offered  the  effect  of  which  was  or  could  have  been  to  have  reflected 
in  any  way  upon  his  personal  integrity,  lie  did  not,  therefore, 
feel  called  upon  to  defend  that  which  had  not  been  attacked. 

'1.  An  attempt  was  made  in  this  cause  to  hold  him  re.qion.dble 
for  moneys  which  had  passed  through  the  hands  of  other  people  six 
or  eight  years  before  he  even  knew  of  the  existence  of  the  estate 
and  the  wrong  doing,  if  any,  had  been  done  at  that  time  and  it  did 
not  occur  to  this  affiant  that  he  could  be  held  at  all  responsible 
174  for  the  actions  of  others  years  before  his  connection  with  the 
estate.  Eurlhei  more,  an  attempt  was  held  to  make  him 
responsible  for  a  deficiency  in  securities  which  had  been  taken  by 
people  in  whom  the  petitioner  had  reposed  the  fullest  possible  confi¬ 
dence  and  with  regard  to  which  she  had  at  no  time  expressed  any 
dissatisfaction.  These  securities  likewise  had  been  taken  a  consider¬ 
able  length  of  time  before  this  affiant  was  appointed  and  it  did  not 
occur  to  him  that  lie  could  be  held  responsible  for  bad  investments 
with  which  he  had  had  no  connection  or  association  whatsoever. 
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lie  was  the  more  convinced  that  no  necessity  existed  for  his  going  on 
the  stand  since  at  least  one  reputable  member  of  the  bar  had  refused 
to  bring  such  a  suit  as  Mrs.  faster  desired  because,  after  looking  into 
the  facts  in  the  case,  he  apparently  satisfied  himself  that  no^legal 
ground  of  responsibility  existed. 

3.  The  experiences  of  this  affiant  with  the  attorneys  for  the  peti- 
tionei  in  this  case  ha\e  at  all  times  since  this  suit  commenced  unfor¬ 
tunately  been  in  the  highest  degree  disagreeable  and  the  bearino  of 
t  le  said  attorneys  toward  this  affiant  has  been  so  offensive  and  utterlv 
uncalled  for  that  after  the  first  few  times  the  matter  had  gone  before 
tile  con  its  this  aidant  had  abstained  from  being  present;  that  his 
former  associate,  Mr.  Frederick  L.  Siddons,  who  had  on  different 
occasions  represented  this  affiant  in  the  same  connection  had  similar 
experiences,  with  the  result  that  he  found  it  necessary  to  withdraw 
from  active  court  participation  in  the  proceedings,  and  affiant  asked 
Mi.  Jones  to  represent  him;  that  with  this  condition  of  affairs  so 
ar  as  the  relations  between  himself  and  the  attorneys  for  the  peti¬ 
tioner  were  concerned,  affiant  did  not  desire  to  expo'se  himself  to  a 
lepetition  of  insulting  experiences  except  there  were  the  strongest 
cause  therefor  and  tor  the  reasons  above  stated,  affiant  did  not  per¬ 
ceive  that  such  cause  existed.  1 

1  71  t,  ,‘h  t0  the  eltei.'t  oi' what  affiant’s  testimony  would  have  been 
f  <o  had  he  appeared  and  as  to  what  it  will  be  if  he  appears  before 

this  honorable  court,  affiant  will  speak  later  in  this  affidavit 
hat  in  the  present  proceeding  the  affiant  finds,  and  is  now  able 
to  demonstrate,  as  he  believes,  to  the  court,  that  he  and  Mr  \V  11  11 
haleigh,  cited  to  appear  with  him.  have  been  the  victims'  tmto  this 
line  of  an  unaccountable  suppression  of  evidence  which  if  not  per¬ 
mitted  m  be  read  at  the  hearing  hereof  will  work  an  absolute  fraud 
m.  them,  that  tins  condition  of  affairs  was  not  suspected  bv  hU 
alha.it  until  within  two  weeks  last  past,  when  discovering  that  he 
.  ugh  under  certain  views  of  the  law  be  considered  liable  for  the 
defaults  of  the  character  above  mentioned,  he  entered  upon  a  critical 
examination  of  the  entire  facts  in  the  ease,  reaching  d*  "m.cE 
abme  indicated:  that  the  reasons  why  he  speaks  of  the  petitioner 
and  her  attorneys  as  having  been  guilty  of  a  wrongful  suppression 
of  facts  in  connection  with  this  affair,  amounting  to  attempts  t 
depute  this  affiant  of  thousands  of  dollars  for  which  he  was  and 
they  knew  lie  was  m  no  wise  liable  or  responsible  nnv  lie  ,,n.l  ,■  , 

‘rom  the  following  statement  of  facts.  ’  '  understood 

co.2k:r,ffin;ni,rSraPh  °f  thC  0riginal  petition  ,ik''1  herein 
"Seventeenth.  Your  petitioners  further  show  tW  ih*  +  *  , 

affairs,  which  disclosed  the  bankrupts of  the °f 
al>o  disclosed  (as  represented  by  the  trustee  Kahton  t  »  til 
tlte  practical  disappearance  of  the  trust  estate*  Tint  °  mllrt  * 
of  (»>  ««Wition  to  such  interest.  im^rothei 

ra\\’  iaVG  ^r°m  ^me  to  tlme  come  into  their  hands)  mi'*  ' 

H  Maggaman  and  William  II.  II  Raleigh  tnrto^  '  h'unas 

Mint. Id  be  charged  and  debited  with,  and  mquij 
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least  the  following  assets  (as  set  forth  above)  belonging  to  said  trust 
estate,  namely: 

Cash  received  from  the  Registry  of  the  court .  $417.15 

“  “  “  “  “  “  “  “  .  506.54 

Cralle  &  Fisher  cash  payment  $2,500.00  for  the  F  St. 
property,  (less  $1,120.10.  being  all  expenses  justified 

by  tbe  papers  of  record  in  the  case) .  1,373.90 

Cralle  &  Fisher  notes  for  the  deferred  payments  for  said 

F  St.  property,  secured  by  deed  of  trust  thereon .  14,959.98 

$1 7,257 . 57 

176  That  the  petitioner  s  solicitors  in  preparing  a  draft  decree 
proposed  to  be  submitted  ;it  this  time  for  the  signature  of  this 

court,  have  deliberately  included  the  following  as  part  of  a  finding 
of  law  and  fact  on  the  part  of  the  court: 

“(4)  That  Thomas  F.  Waggaman  and  W  illiam  II.  IT.  Raleigh 
a>  co-trustees,  and  -iii <  1  Raleigh  a>  survivor  of  said  co-trusteeship,  and 
that  Thomas  F.  Waggaman  and  Jackson  II.  Ralston  as  co-trustees, 
and  said  Ralston  as  survivor  or  said  co-triMeeship,  arc  chargeable 
with  each  and  all  items  of  corpus  received,  including  tbe  following 
items  of  corpus,  namely:  An  item  of  $1,373.90  (i.  e.  $2,500  corpus 
received  in  cash  from  sale  of  F  Street  property  less  $1,126.10  ex¬ 
penses).  An  item  of  $400.16  (i.  e.  $504.22  corpus  received  in  cash 
from  Registry  of  Court  less  $5.0  >  Clerk’s  commissions).” 

That  the  petitioner  and  her  said  attorneys  could  not  help  from 
knowing  at  the  time  when  the  petitioner  swore  to  paragraph  17, 
among  the  other  items  of  her  complaint,  and  her  solicitors  undoubt¬ 
edly  knew  when  they  drafted  the  proposed  decree,  that  the  entire 
sum  of  $1,373.90.  which  die  was  demanding  from  this  affiant,  had 
been  accounted  for  years  before  in  connection  with  a  sale  of  the  F 
Street  property  referred  to  and  that  the  statement  (“less  $1,126.10, 
being  all  expenses  justified  by  the  papers  of  record  in  the  case”)  was 
false  and  at  the  same  time  misleading,  it  being  false  because  the 
papers  in  the  case  show  an  allowance  to  Irving  W  illiamson  and 
Richard  II.  Spencer  of  the  sum  of  $500.00  as  attorneys’  fees,  which 
would  have  been  within  a  few  dollars  of  the  above  referred  to 
$506.54.  and  misleading  in  that,  as  the  petitioner  and  her  attorneys 
must  well  have  known,  the  full  amount  of  $1,373.90,  and  more  too, 
had  been  entirely  accounted  for  in  Ivjuity  Cause  Xo.  14.427. 

To  make  the  foregoing  -till  clearer  it  is  necessary  that  the  record 
facts  should  be  explained  to  the  court.  The  original  suit  in  this  case 
was  filed  by  Leigh  Robinson  as  one  of  the  attorneys,  litigation  in  the 
suit  going  up  to  the  Supreme  Court  of  the  I  nited  States  and  in  such 
litigation  the  said  Leigh  Robinson  and  Henry  Wise  Carnett  took  an 
active  part  and  were  allowed  by  the  court  for  their  services 

177  the  aggregate*  sum  of  $1,666.00.  An  additional  amount  of 
$166. 00  was  allowed  for  -ervices  performed  by  a  man  named 

Christian,  in  Richmond,  and  $24.00  was  allowed  for  printing;  that, 
as  before  stated,  and  as  will  appear  from  the  papers  in  this  case, 
$500.60  was  allowed  to  Irving  Williamson  and  R.  II.  Spencer  for 
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sen  ices  performed  by  them  in  the  above  case:  that  at  the  time  the 
aggregate  allowances  of  $1,126.10  a 00.  first  referred  to,  were  made 
there  were  no  funds  out  of  which  they  could  he  paid  and  it  was 
impossible  then  to  borrow  money  to  meet  them,  that  later  a  sale 
took  p  ace  of  the  real  estate  involved  in  the  controversy,  the  ^elline 
price  thereof  being  a  little  over  $17,000.00;  that  a  title  company,  as 
this  affiant  is  informed  and  believes,  reported  that  a  good  title  could 
not  he  conveyed  by  Waggnman  and  Raleigh  and  that  a  new  suit  of  a 
diflcrent  character  would  have  to  he  instituted;  that  this  suit  was 
instituted  in  the  name  of  Alice  Tyler,  she  being  represented  bv 
Irving  \\  dhamson  and  R.  IT.  Spencer,  bill  her  real  name  having 
been  at  that  time  and  for  some  rears  previous  Alice  Trier  Ea«ter* 
that  the  said  cause  was  equity  numbered  14,427;  that  in  said  cause 
the  sale  above  mentioned  was  ratified  and  the  entire  cause  was  re¬ 
ferred  to  the  Auditor  to  state  the  accounts  of  the  trustees  Waggaman 
and  Raleigh  :  that  in  the  Auditor’s  report,  as  will  more  fullr'appear 
from  a  copy  thereof  hereto  attached  and  marked  “Exhibit  V”  a  full 
accounting  was  had  and  confirmed  of  and  for  all  of  the  monevs  de¬ 
rived  from  said  sale  and  for  which  the  petitioner  and  her  said  attor- 
neys  are  now  fraudulently  attempting  to  hold  this  affiant  responsi¬ 
ble.  1  hat  it  is  unthinkable  that  the  said  petitioner  and  her  said  at¬ 
torneys  were  m  ignorance,  when  they  made  the  charges  hereinbefore 
set  forth,  of  the  fact  that  legally  they  had  received  everv  dollar  for 
which  they  were  setting  up  such  claim  against  this  affiant  and 
Raleigh. 

That  in  the  proceedings  mentioned  in  Equity  No.  14.427.  certain 
allowances  were  claimed  by  Raleigh  and  granted  bv  the 
178  C0l,1't-  a*  will  more  fully  appear  bv  copies  of  the  proceeding 

with  relation  thereto,  marked  “Exhibits  B  and  C’\  the  sum 
total  of  the  entire  proceedings  being  to  show  that  more  than  all  the 
money  received  from  the  sale  was  fully  accounted  for. 

In  view  of  the  foregoing  statement  the  court  will  understand  the 
significance  of  the  expression  in  the  table  of  claim  forming  part  of 
Section  17,  “justified  by  the  papers  of  record  in  the  case”,  the  mani¬ 
fest  design  of  petitioner  and  her  attorneys  being  to  keep  themselves 
on  the  safe  side  of  the  law.  if  they  could,  bv  limiting  their  state¬ 
ments  to  the  particular  case  to  which  they  were  then  referrino  al¬ 
though  undoubtedly  perfectly  cognizant  that  the  statements  made 
then  were  not  justified  by  the  facts  taken  as  a  whole. 

That  this  affiant  is  further  justified  in  holding  the  petitioner  and 
her  solicitors  responsible  for  the  concealment  of  the  facts  and  for  an 
attempt  to  deceive  the  court,  as  well  as  to  commit  a  fraud  upon  him 
by  the  manner  in  which  in  the  taking  of  the  evidence  in  this  case 
the  several  exhibits  were  put  in  evidence.  That  the  petitioner, 
through  her  solicitors,  to  maintain  her  position  put  in  evidence 
copies  of  forty-seven  statements  of  account  contained  in  the  books  of 
Thomas  E.  Waggaman  for  the  apparent  purpose  of  showing  that  the 
only  accountings  which  the  said  Waggaman  ever  claimed  to  have 
made  to  the  petitioner  took  no  note  of  the  moneys  which  the  peti¬ 
tioner  was  now  claiming  from  this  affiant,  Waggaman  and  Raleigh; 
that  in  the  manner  in  which  said  exhibits  were  placed  in  evidence  a 
14 — 2755a 
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manifest  fraud  was  attempted  to  1>e  committed  because,  as  this  affiant 
has  just  discovered  through  an  examination  made  by  Stanley  D. 
"Willis,  as  shown  by  his  affidavit  tiled  at  this  time,  the  petitioner’s 
solicitors  put  in  evidence  every  single  exhibit  showing  an  account¬ 
ing  of  Waggaman  and  Raleigh,  trustees,  and  contained  in  the 
Interest  books  of  W  aggaman,  except  the  four  accounts  in  the  Interest 
Books,  one  dated  November  4.  1895.  found  in  Interest  Book  20, 
page  178.  another  dated  April  3,  1896,  found  in  Interest 

179  Book  21.  page  309,  which  show  the  disbursement  of  the 
amount  of  $1,373.90  to  have  been  made  according  to  the 

Auditor  s  report,  but  which  amount  the  petitioner  is  now  endeavor¬ 
ing  to  compel  this  affiant  to  account  for,  and  showing,  among  other 
things,  under  date  of  April  3.  1890,  that  a  check  to  Alice  Tyler  was 
given  in  connection  with  one  of  said  accounts;  a  third  dated  April 
25,  1893,  Interest  Book  10.  page  409,  showing  important  disburse¬ 
ments;  a  fourth,  dated  September  14,  1891,  Interest  Book  13,  page 
636,  of  rents;  there  being  still  another  in  General  Account  Book  70, 
page  32.  dated  April  22,  1893;  all  of  these  specifically  enumerated 
accounts  herein  referred  to  being  shown  by  copies  attached  to  the 
affidavit  of  said  Stanley  D.  Willis,  and  all  of  the  foregoing  accounts 
being,  according  to  the  testimony  taken  in  this  case,  together  with  all 
other  like  accounts,  sent  to  the  petitioner  herein  so  that  she  had  full 
knowledge  at  or  about  their  dates  of  exactly  where  all  the  funds  she 
is  claiming  went.  That  this  affiant  states  as  further  evidence  of  the 
fact  that  the  petitioner’s  solicitors  have  been  guilty  of  a  direct  at¬ 
tempt  to  deceive  this  court  that  the  exhibits  now  brought  to  the  at¬ 
tention  of  the  court  are  referred  to  in  the  indices  of  the  volumes  con¬ 
taining  them,  the  index  of  Interest  Book  20  showing  the  following: 

“Waggaman  and  Raleigh,  Trs. — 475-478”  and  that  of  Interest 

Book  21- _ 

“Waggaman.  T.  E.  and  W.  II.  II.  Raleigh  trs. — 309-814’*,  and 
while  the  petitioner  put  in  evidence  exhibit  from  page  475,  she  de¬ 
liberately  did  not  put  in  evidence  exhibit  from  page  478,  and  while 
she  put  in  evidence  exhibit  from  page  814,  she  did  not  put  in  evi¬ 
dence  exhibit  from  page  309,  which  omissions  would  have  revealed 
the  utter  baselessness  of  her  contentions  in  this  respect. 

That  it  is  true  that  the  several  accounts  of  Waggaman  and 
Raleigh,  trustees,  as  contained  in  the  books  of  Thomas  E.  Wagga- 
man  do  not  show  what  became  of  the  sum  of  $417.15  re- 

180  ceived  from  the  Registry  of  the  Court  and  that  this  petitioner 
has  made  vigorous  efforts  to  discover  the  whereabouts  of  this 

particular  sum  of  money,  but  has  been  unable  to  do  so,  but  has  dis¬ 
covered  some  items  which  should  be  received  and  accepted  so  far  as 
they  go  against  it,  although  all  of  said  amount  is  claimed  against 

this  affiant  in  said  draft  petition.  .  . 

But  the  defense  of  this  petitioner  also  rests  upon  other  principles 
and  facts.  The  sum  of  $417.11  above  referred  to  was  part  of  the 
rental  income  of  the  estate  and  not  part  of  its  corpus.  It  was.  there¬ 
fore  an  amount  which  was  then  immediately  disbursable  as  income 
to  the  parties  concerned  and  after  the  lapse  of  so  many  years  and  the 
acceptance  at  least  twice  annually  of  statements  showing  the  receipt 
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and  disbursement  of  subsequently  accruing  parts  of  the  income  the 
beneficiaries  have  no  right  to  attempt  to  hold  even  the  original 
trustee  for  the  want  of  a  statement  of  account,  this  particular  bene¬ 
ficiary  during  all  the  period  having  been  sui  juris  and  evidently 
ready  to  grasp  all  she  was  entitled  to  and  all  she  might  pretend  to 
be  entitled  to  in  the  assumed  absence  of  defense  against  her  preten¬ 
tions. 


Moreover,  as  the  petitioner’s  solicitors  having  been  a  party  as  to 
at  least  the  senior  of  their  number  to  the  proceedings  in  Equity  7907 
and  having  necessarily  been  acquainted  with  the  proceedings  in 
Equity  No.  14.427,  they,  relying  consistently  upon  this  affiant’s 
ignorance  of  the  existence  of  such  cause  until  lately,  must  have 
known  that  in  February,  1895,  W.  IT.  IT.  Raleigh  applied  to  the 
court  for  a  rule  requiring  Thomas  E.  Waggaman  to  show  cause  why 
he  should  not  —  required  to  deposit  the  moneys  then  remaining  in 
his  hands  and  also  all  notes  held  by  said  Thomas  E.  Waggaman 
arising  from  the  sale  of  the  property  by  Waggaman  and  Raleigh  and 
from  the  above  mentioned  cause  Equity  14.427.  to  the  joint  credit 
of  said  \\  aggaman  and  said  Raleigh,  all  of  which  will  more  fully 
appear  by  reference  to  Exhibit  R.  hereto  attached,  and  that,  as  wiil 
more  fully  appear  from  Exhibit  E,  hereto  attached,  sai  d  Wag- 
181  gam  an.  with  evident  feeling,  filed  an  answer  to  such  petition 
which  he  described  as  being  “without  any  excuse  or  provoca¬ 
tion  \  setting  up  that  he  was  a  man  of  money  and  integrity  and  that 
the  said  Raleigh  and  all  others  concerned  were  amply  protected,  and 
further  that  the  court,  upon  consideration  of  snid  petition  and 
answer,  directed  the  petition  to  be  dismissed  (Exhibit  F. 

As  stated,  with  undoubted  knowledge  of  all  of  these  facts  and  of 
the  fact  that  the  action  of  the  court  last  referred  to  relieved  Raleigh 
and  any  of  his  successors  from  any  obligation  to  account  for  the  said 
fund,  and  notwithstanding  the  further  fact  that  each  trustee  in  this 
cause  was  made  liable  only  for  his  own  defaults,  the  said  petitioner 
and  her  said  attorneys  have  sought  to  enforce  this  unfounded  claim 
again  st  this  affiant. 

That  this  affiant  did  not  willingly,  but  unwillingly,  become  trus¬ 
tee  in  this  case;  that  he  was  urged  to  become  such  trustee  bv  0.  W.  S. 
Musgrave.  a  lawyer  of  Baltimore,  with  whom  this  affiant  had  had  a 
number  of  pleasant  business  connections  and  associations,  and  who 
particularly  represented  Miss  Edwards,  one  of  the  beneficiaries;  that 
affiant  distinctly  remembers,  the  said  Musgrave,  as  an  inducement  to 
this  affiant  to  accept  the  trusteeship,  stated  to  him  that  there  were 
some  personal  animosities  existing  toward  Mr.  Raleigh  and  that  par- 
ticularlv  Miss  Edwards  felt  that  because  of  their  strained  relations 

c. 

she  did  not  wish  him  to  be  trustee  any  longer  and  he  did  not  wish 
to  continue  as  such  trustee;  that  in  this  connection  the  fact  that  Mr. 
Raleigh  was  a  resident  of  Baltimore  cut  no  figure  whatsoever,  the 
differences  arising  out  of  another  state  of  affairs:  that  the  said  Mus¬ 
grave  told  this  affiant,  as  he  distinctly  remembers,  that  Mr.  ’Wagga¬ 
man,  the  trustee  already  appointed,  was  entirely  satisfactory,  par¬ 
ticularly  to  Mrs.  Easter,  and  that  this  affiant,  if  appointed,  need  give 
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himself  no  concern  about  the  securities  and  that  matters  could 

182  l>e  handled  precisely  as  they  had  been  liefore  his  appoint¬ 
ment.  and  everything  done  through  the  office  of  Thomas  E. 

Waggaman.  That  this  affiant  accepted  the  assurances  of  Mr.  Mus- 
grave  as  to  the  satisfactory  character  of  the  securities  and  did  not 
feel  under  any  obligation  to  investigate  in  detail  as  to  their  then 
character,  evervlxxlv  concerned  in  the  case  being  entirely  satisfied 
and  the  appointment  being  only  accepted  under  such  condition  of 
affairs. 

That  after  this  affiant's  appointment  he  communicated,  on  May 
9,  1899,  with  said  Thomas  E.  Waggaman  as  follows: 

“I  have  today  perfected  my  trusteeship  in  the  case  of  Edward  V. 
Maupin  by  having  bond  approved.  I  should  be  greatly  obliged  if 
you  would  send  me  a  list  of  the  securities  now  embraced  in  the  trus¬ 
teeship  and  giving  the  whole  matter  somewhat  in  detail”. 

To  this,  on  May  11.  Mr.  Waggaman  responded  by  sending  copies 
of  accounts  which,  as  he  said  “explains  about  the  securities,  when  the 
interest  is  due,  etc.”,  his  entire  letter  reading  as  follows: 

“Washington,  D.  C.,  May  11,  1899. 

“J.  H.  "Ralston,  Esq.,  Wash.  Loan  &  Trust  Building. 

Dear  Sir  :  Enclosed  1  send  you  a  copy  of  two  accounts  I  sent  Miss 
Edwards  through  Mr.  Raleigh  as  Trustee,  which,  I  think,  explains 
about  the  securities,  when  the  interest  is  due.  etc.  My  note  Clerk  has 
these  securities,  and  if  you  will  call  any  evening  at  half  after  3 
o’clock,  when  my  lawyer  is  here,  he  can  talk  the  matter  over  with 
you,  show  you  the  securities  and  give  you  any  other  information 
you  wish.  The  notes  are  made  out  now  to  the  order  of  Mr.  Raleigh 
and  myself  as  trustees.  I  presume  they  will  want  to  be  re-endorsed 
to  you  and  myself  as  trustees.  Can  you  write  to  Mr.  Raleigh,  if  this 
is  the  proper  way  to  do,  or  have  him  call  the  first  time  he  is  in 
Washington  and’ endorse  the  notes  over  in  the  proper  manner,  or 
shall  I  have  my  lawyer,  Mr.  Williamson,  attend  to  it? 

Yours  verv  truly, 

THOMAS  E.  WAGGAMAN. 
C.” 

To  this  affiant  responded,  under  date  of  May  12,  1899: 
“Replying  to  your  favor  of  May  11th  I  beg  to  say  that  as  soon  as 
convenient,  I  shall  endeavor,  as  you  suggest,  to  call  at  your 

183  office  at  half  past  three  for  the  purpose  of  going  over  the 
securities.  It  will  l>e  satisfactory  if  Mr.  Raleigh  when  he 

comes  to  Washington,  shall  endorse  the  notes  in  proper  manner. 
We  have  no  doubt  that  without  this  the  order  of  court  would  vest 
the  title  in  vou  and  myself  as  substituted  trustees”. 

This  affiant  has  no  distinct  recollection  of  having  immediately 
thereafter  called  at  the  office  of  Mr.  Waggaman.  lie  remembers  that 
he  was  satisfied  with  the  statements  made  bv  Mr.  Waggaman  and 
had  the  same  confidence  in  them  as  had  been  exercised  by  the  cestuis 

que  trustent. 

Considerable  other  correspondence  occurred  from  time  to  time 
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with  Mr.  Waggaman  relative  to  the  securities.  On  November  10, 
1899,  Mr.  Waggaman  wrote  this  affiant  in  response  to  his  inquiries 
a  long  letter  with  reference  thereto,  the  same  reading  as  follows: 

“Washington,  D.  C.,  Nov.  10,  1899. 
“J.  H.  Ralston,  Esq.,  Wash.  Loan  &  Trust  Building. 

Dear  Sir:  Miss  Edwards,  your  client  in  the  McPherson  Estate, 
is  mistaken  in  supposing  that  any  interest  falls  due  in  the  month  of 
October.  Tier  mistake  originated  from  that  fact  that,  on  the  fund 
arising  from  the  sale  of  the  F  St.  property,  represented  by  deferred 
payments,  interest  was  payable  in  Oct.  and  April,  but  when  that  fell 
due  and  was  paid  off,  new  investments  had  to  be  made,  which,  of 
course,  changed  the  interest  period.  If  you  will  look  at  the  account 
sent  you  in  August  last,  a  copy  of  which  was  also  sent  to  your  client, 
you  will  find  the  interest  periods  stated.  On  one  loan  of  $9,973.32 
interest  amounting  to  $299.19  will  be  due  on  Feb.  21,  1900,  and  on 
$4,986.66  six  months'  interest  will  be  due  on  Feb.  13,  1900.  During 
the  change  of  investment  I  was  fortunate  enough  to  find  a  new  loan 
within  two  or  three  days,  so  that,  practically,  no  interest  was  lost, 
and  the  accounts  show  that  it  has  been  distributed  in  full,  as  it 
matured. 

This  information  is  given  in  reply  to  your  letter  to  Mr.  William¬ 
son,  who  asked  me  to  give  you  the  facts. 

Respectfully, 

THOMAS  E.  WAGGAMAN. 

C ” 

In  the  month  of  July,  1900,  this  affiant  again  called  on  Mr.  Wag- 
gaman  for  a  statement  with  regard  to  the  condition  of  the  trust  fund 
and  was  assured  by  him  that  the  fund  in  the  Edwards  and 
184  Maupin  case  remained  as  stated  and  that  no  additions  had 
been  made  to  it  and  the  principal  not  reduced  by  any  dis¬ 
bursements.  In  January,  1902,  this  affiant  again  called  upon  Wag¬ 
gaman  in  writing  for  a  statement  and  received  a  response  again 
showing  the  fund  intact.  In  June,  1902,  having  been  called  upon 
by  the  Fidelity  and  Deposit  Company  of  Maryland,  his  bondsmen, 
for  a  statement  relative  to  the  condition  of  the  investments,  he  so 
satisfied  himself  as  to  write,  on  June  7th,  that  no  changes  had  been 
made.  The  steps  he  took  to  that  end  he  does  not  now  recall.  That 
nothing  occurred  to  impair  this  affiant’s  confidence  in  the  honesty 
and  financial  ability  of  Thomas  E.  Waggaman  until  some  time  about 
the  month  of  August,  1904,  when  rumors  of  his  embarrassment  be¬ 
came  current.  Immediately  thereon  this  affiant  demanded  at  his 
office  the  securities  belonging  to  the  trust  fund  and  was  shown  the 
eight  Kate  Malone  notes  which  have  been  referred  to  in  this  cause, 
but  shown  no  others,  except  it  may  have  been  the  F.  A.  Moore  note 
for  $800.00,  about  which  this  affiant  has  now  no  distinct  recollection, 
but  which  has  since  been  paid  in  full  to  this  affiant  and  Rust,  as 
trustees.  lie  demanded  an  accounting  for  the  others  and  after  con¬ 
siderable  evasion  on  the  part  of  said  Waggaman  and  his  office 
representatives  the  sureties  on  Waggaman ’t  bond  turned  over  to 
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Irving  Williamson  and  himself  the  suu  of  $10,000.00,  the  same 
afterwards  coming  into  t lie  hands  of  this  afliant.  That  about  the 
same  time  thF  afliant  procured  t lie  removal  of  said  \\  aggaman  as 
a  trustee  and  the  appointment  of  Harry  Lee  Lust  to  take  his  place. 
That  the  sum  of  $10,000  00  received  as  aforesaid,  more  than  ac¬ 
counts.  by  about  $.100.00.  for  the  principal  and  interest  of  the  notes 
which  should  have  been  in  the  possession  of  Waggaman,  but  which 
apparently  were  not.  That  there  remained  to  this  afliant  to  realize 
upon  the  Malone  notes  and  upon  investigation  lie  determined  that, 
although  protected  by  a  first  trust,  they  were  inadequately  secured, 
the  property  which  they  represented  not  being  sullicient,  in 
185  his  opinion,  in  value  to  near  equal  the  amount  of  the  notes. 

That  this  afliant  had  known  by  number  only  the  lots  upon 
which  the  trust  securing  the  notes  had  been  given,  that  he  did  not 
know  the  value  of  those  lots  when  he  was  appointed  trustee,  hut  did 
know  that  they  were  in  a  part  of  the  District  where  Mr.  Waggaman’s 
office  had  extensively  dealt  and  with  reference  to  which  it  was  sup¬ 
posed  to  have  more  definite  knowledge  of  values  than  any  other  real 
estate  office  in  the  city;  that  in  fact  about  the  year  1800,  this  afliant, 
desiring  to  learn  something  with  regard  to  values  in  that  same  sec¬ 
tion,  having  had  inquiries  made  of  him  as  to  the  worth  of  certain 
lots,  went  unhesitatingly  to  Mr.  Waggaman  to  obtain  that  very  in¬ 
formation,  feeling  that  he  was  best  acquainted  with  such  values; 
that  as  afliant  remembers,  this  particular  occurrence  antedated  the 
time  of  his  appointment  as  trustee.  The  afliant  cites  this  as  an  in¬ 
stance  of  the  confidence  which  he  reposed  in  Mr.  \\  aggaman  s  judg¬ 
ment  in  this  particular  even  when  not  acting  himself  as  a  trustee. 
Afliant  felt,  therefore,  that  Mr.  Waggaman  would  not  have  loaned 
the  money  <>n  inadequate  security  with  his  then  knowledge  of  \ allies 
and  the  character  of  man  he  was  reputed  to  be. 

That  this  afliant  found  that  the  notes  bore  the  endorsement  of 
John  F.  Waggaman,  although  he  denied  all  responsibility,  as  afliant 
now  remembers,  lor  such  endorsement.  1  hat  afliant  then  knew  that 
John  F.  \\  aggaman  was  very  much  involved  in  the  affairs  of  his 
brother,  Thomas  E.  Waggaman,  and  that  it  was  considered  doubtful 
whether  he  would  be  able  to  meet  his  debts;  that  afliant  knew  about 
that  time  that  the  most  valuable  part  of  his  property  had  been 
turned  over  to  a  committee  representing  the  banks  of  this  city  and 
of  Baltimore,  who  undertook  to  hold  and  protect  it,  allowing  divi¬ 
dends  from  it  slowly  and  over  a  long  course  of  years  to  pay  off  obli¬ 
gations  of  John  F.  Waggaman;  that  knowing  all  that,  he  felt  that 
his  (hit v  to  his  trust  was  to  obtain  the  best  terms  possible  of 
18G  settlement,  and  after  considerable  effort  he  obtained  the  offer 
which  has  been  set  out  in  these  proceedings,  of  sixty  per  cent 
of  the  face  of  the  notes  plus  the  costs  of  a  necessary  equity  proceed¬ 
ing  which  sought  to  charge  John  F.  Waggaman  as  one  of  the  owners 
because  Kate  Malone  represented  Thomas  E.  and  John  F.  Wagga¬ 
man.  a  fact  with  w  hich  afliant  was  not  familiar  until  long  after  the 
bankruptcy  of  Thomas  E.  Waggaman,  nor  had  he  then  or  even 
nowr.  except  from  the  petition  in  this  case,  any  knowledge  of  her  em¬ 
ployment  in  his  office.  That  this  compromise  received  the  full  ap- 
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probation  and  consent  of  Miss  Edwards,  one  of  the  beneficiaries, 
and  the  consent  of  Mrs.  Easter,  who  sought,  however,  to  retain  any 
rights  she  might  have  against  this  affiant,  consenting  otherwise  to 


the  settlement.  That  the  affiant  in  association  with  Mr.  Rust  as  co¬ 


trustee  now  holds  securities  of  a  face  value  within  about  $1,31)0.00 
of  as  large  an  amount  as  the  face  value  of  the  securities  which 
Thomas  E.  Waggaman  reported  himself  to  the  eestuis  que  trustent 
and  this  affiant  as  holding  in  the  Spring  of  1890  at  and  about  the 
time  this  affiant  became  trustee.  That,  under  existing  circum¬ 
stances,  this  affiant  holds  himself  ready  to  testify  to  all  of  the  facts 
hereinbefore  set  forth  as  coming  within  his  personal  knowledge,  and 
is  desirous  of  so  doing.  That  when  the  time  came  for  testimony, 
if  any,  to  be  put  in  on  behalf  of  the  respondent  this  affiant  for 
reasons  hereinbefore  full v  set  forth,  did  not  conceive  it  necessary  to 
put  in  any  and.  therefore,  did  not  place  in  the  hands  of  Mr.  Eugene 
A.  Jones  the  various  correspondence  hereinbefore  fully  set  forth, 
nor  did  he,  as  he  should,  give  the  said  Jones  the  benefit  of  other 
correspondence  in  1  i is  possession  bearing  upon  the  question  and 
which  would  have  been  of  value  under  the  circumstances  of  the  case 


as,  for  instance,  and  bv  wav  of  illustration,  a  letter  of  December  29, 
1905,  this  affiant  wrote  to  (1.  \V.  8.  Musgrave,  hereinbefore  referred 
to,  saying  among  other  things: 

"I  judge  from  your  letter  that  you  are  under  some  misunder¬ 
standing  as  to  the  situation  of  affairs  in  this  case.  You  will  recall 
that  when  I  became  trustee  you  expressed  your  entire  satis- 
187  faction  with  the  investments  as  they  then  stood  and  informed 
me  that  I  need  not  concern  myself  at  all  with  regard  to  them. 


No  change  in  investments,  so  far  as  the  matters  in  dispute  are  con¬ 
cerned,  was  made  from  that  time  to  the  present  and  the  question  now 
is  as  to  the  sufficiency  of  the  securities.  Had  1  been  informed  at 


the  time  of  every  single  fact  surrounding  the  whole  transaction  I 
think  1  might  well  have  been  content  with  the  securities  that  came 


to  my  hands  and  this  being  the  fact,  the  loss  might  have  occurred 
in  anv  event/’ 

In  August,  1 90fi,  in  writing  Musgrave,  this  affiant  said: 

“1  entered  upon  the  trusteeship  as  a  favor  to  you  and  accepting 
vour  assurance  that  vou  were  entirely  satisfied  with  the  then  invest- 

XJ  c 

ments.  You  and  your  client  have  since  been  parties  to  an  unjusti¬ 
fied  and  impossible  petition  in  which  you  seek  to  hold  me  for  what 
you  now  consider  the  bad  character  of  those  same  investments,  with 
the  making  of  which  I  had  nothing  to  do.” 

Affiant  makes  these  quotations  as  indicating  further  the  circum¬ 
stances  under  which  he  entered  into  the  trusteeship  and  the  attitude 
of  the  parties  concerned  toward  the  then  investments. 

Affiant  wishes  to  say  again  that  he  knew  nothing  at  all  of  the  facts 
with  relation  to  the  accountings  which  took  place  of  the  cash  re¬ 
ceived  from  rents  and  of  the  cash  proceeds  of  sale  of  the  premises  on 
F  Street  described  in  the  proceedings,  which  had  taken  place  shortly 
after  the  reception  of  the  money,  until  within  the  past  two  weeks; 
that  then  on  examining  equity  proceedings  7907  he  found,  to  begin 
with,  an  order  allowing  Irving  Williamson  and  It.  II.  Spencer  the 
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sum  total  of  $500.00,  with  which  order  affiant  had  not  theretofore 
been  familiar,  but  which  was  undoubtedly  well  known  to  petitioner’s 
counsel;  that  lie  conceived  that  there  must  then  or  subsequently 
have  been  a  proper  allowance  for  trustees*  commissions,  expenses  of 
sale,  etc.,  but  was  unable  to  find  any  accounting  until  he  was  in¬ 
formed,  by  (1.  \Y.  8.  Musgrave  on  Saturday,  April  11,  1914,  on  the 
occasion  of  a  visit  to  Baltimore,  that  an  allowance  in  the  neighbor¬ 
hood  of  $700.00  had  been  procured  by  said  Musgrave  for  Raleigh 
in  an  equity  proceeding  numbered  among  the  fourteen  thousands. 
Thereupon  he  had  a  search  made  for  the  proceedings  in 

188  question  and  they  were  found  and  he  discovered  the  full 
accounting  heretofore  set  forth  in  connection  with  this  affi¬ 
davit,  which  accounting  was,  for  reasons  heretofore  set  forth,  mani¬ 
festly  known  to  petitioner  and  her  solicitors,  but  sedulously  concealed 
from  this  affiant ;  that  although  his  experiences  with  the  petitioner’s 
solicitors  had  been  exceedingly  disagreeble,  as  stated,  he  had  not  any 
reason  to  suspect  until  within  the  past  two  weeks  that  they  were  en¬ 
gaged  in  a  systematic  effort  to  deceive  the  court  and  to  deceive  affiant 
with  regard  to  the  true  facte  in  the  case,  and  nothing  had  occurred 
or  come  to  his  attention  which  would  have  led  him  to  attach  to  them 
the  suspicion  that  belongs  to  people  known  to  be  capable  of  commit¬ 
ting  acts  of  the  nature  they  have  apparently  committed  in  this  case, 
lie  was,  therefore,  left  in  an  entirely  unsuspecting  frame  of  mind 
and  any  dereliction  on  his  part  in  obtaining  more  promptly  the  evi¬ 
dence  now  laid  before  the  court  must  be  attributed  to  the  circum¬ 
stances  he  has  detailed  above.  That  the  investigations  which  he  has 
been  making,  coming  as  they  have  in  addition  to  his  pressing  busi¬ 
ness  as  an  attorney,  have  taken  considerable  time  and  the  prepara¬ 
tion  of  the  summary  of  them  has  involved  no  little  labor,  so  that  he 
has  not  been  able  sooner  to  present  these  results  to  the  attention  of 
the  court. 

JACKSON  H.  RALSTON. 

District  of  Columbia,  ss: 

I  do  solemnly  swear  that  I  have  read  the  foregoing  and  annexed 
affidavit  by  me  subscribed  and  know  the  contents  thereof,  and  the 
statements  of  fact  therein  made,  as  upon  personal  knowledge 

189  are  true,  and  those  made  as  upon  information  and  belief  I  be¬ 
lieve  to  be  true. 

JACKSON  H.  RALSTON. 

Subscribed  and  sworn  to  before  me  this  —  day  of  April,  A.  D. 
1914. 


Notary  Public,  D.  C. 
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190  Exhibit  A. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 

Auditor’s  Report  Filed  May  2,  1893. 

Schedule  A. 

Account  of  Thomas  E.  Waggaman  and  William  H.  H.  Raleigh. 

Dr. 

To  proceeds  of  sale  of  part  of  lot  2,  in  square  487,  and 
the  improvements,  to  Abraham  Fisher  and  Jeffer- 


t  son  A.  Cralle,  for  $17,460.00,  Cash  payment .  $2,500.00 

Note  at  three  years  from  March  29,"  1893,  bearing 

interest  at  6%,  payable  semi-annually .  4.986.67 

Note  at  six  years  as  above . . .  4^986  66 

Note  at  nine  years  as  above .  4,986.67 


$17,460.00 

Cr. 

By  costs  of  suit .  $53.95 

By  W.  H.  H.  Raleigh  Notary  fees .  1.00 

By  costs  of  reference  in  7907 .  35.00 

By  allowance  to  complainants’  solicitor  extra .  100.00 

By  Trustees’  commissions .  553.80 

By  Auditor’s  fees .  20.00 

Balance  to  Schedule  B .  1,736.25 

Ditto,  defered  payments .  14,960.00 


$17,460.00 

JAMES  G.  PAYNE,  Auditor. 

191  Schedule  B. 

Distribution,  balance  from  Schedule  A...  $1,736.25 

To  Henrv  Wise  Garnett  for  services  ren- 
dered  in  proceeding  to  set  aside  sale  by 


a  former  trustee,  Green .  500.00 

For  services  of  counsel  retained  by  in  in 

Richmond,  Virginia .  100.00 

Costs  of  printing .  25.00 


15— 2755a 


$625.00 
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Leigh  Robinson  for  services  in  above  pro¬ 
ceeding  .  $500 . 00 

Thomas  E.  Waggaman  and  William  H.  H. 

Raleigh,  Trustees  in  7907  equity  to  hold 
on  the  trustees  of  the  will  of  McPherson 

the  remainder  of  cash .  611.25 

Notes  of  purchasers  for  deferred  payments.  . 

To  Thomas  E.  Waggaman  and  William  H. 

H.  Raleigh,  Trustees  in  7907  equity,  to 

hold  in  trust  under  will  as  above . $14,960.00 


$14,960.00 


JAMES  G.  PAYNE,  Auditor . 


192  Exhibit  B. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 


Copy  of  Auditor’s  Report  Filed  September  18,  1894. 

Schedule. 

Statement  of  Allowances  to  W.  IT.  H.  Raleigh  from  the  Fund  in 

the  Hands  of  the  Trustees. 

Allowance  for  time  expended  in  travelling,  conferring 
with  counsel,  procuring  affidavits  and  other  services  m 
and  about  efforts  to  vacate  the  sale  to  Kenaday  or  secure 

the  proceeds  of  said  sale,  estimated  at  ten  da\s . $  o 

Railroad  fare,  hotel  hills  and  incidental  expenses,  esti-  ^  ^ 

Amount  paid 'for' printing;  brief  and  other  papers .  20  00 

$220.00 

JAMES  G.  PAYNE,  Auditor. 

193  Exhibit  C. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

In  Equity.  No.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 

This  cause  came  on  to  1>e  heard  on  the  supplemental  report  of  the 
Auditor  (filed  18th  September,  1894)  and  exceptions  thereto,  and 
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was  argued  by  counsel,  whereupon  it  is  this  12th  day  of  March, 
1895,  adjudged,  ordered  and  decreed  That  the  said  exceptions  be  and 
they  hereby  are  sustained  and  that  the  petitioner,  William  IT.  H. 
Raleigh,  is  entitled  to  $570.00  for  his  compensation  for  his  services 
to  the  estate  of  Mary  E.  MaePherson  and  for  his  expenses  incurred 
on  behalf  of  said  estate;  and  entitled  also  to  the  further  sum  of 
seventy-five  (75)  dollars  (one-half  of  fee  paid  to  W.  D.  Davidge, 
Esq.),  the  said  sums  to  be  paid  to  said  Raleigh  out  of  the  Trust  fund, 
and  also  to  his  costs,  if  any,  of  his  petition,  and  proceedings  thereon, 
including  the  said  report  of  the  Auditor,  to  be  paid  also  out  of  this 
said  fund ; 

And  it  is  further  adjudged,  ordered  and  decreed  that  the  trustees 
herein,  Thomas  E.  Waggaman  and  William  H.  H.  Raleigh  are 
hereby  authorized  and  directed  to  pay  over  to  the  said  Raleigh.  Peti¬ 
tioner,  the  said  sums  and  the  said  costs,  if  anv,  from  the  said  trust 
fund. 

A.  B.  HAGNER. 

194  Exhibit  D. 

Copy  of  Petition  of  William  H.  H.  Raleigh  Filed  February  13,  1895. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  Tyler  et  al. 

To  the  Supreme  Court  of  the  District  of  Columbia,  holding  an 

equity  court  for  said  District: 

The  petition  of  William  Tl.  H.  Raleigh  respectfully  shows  to  the 
Court  as  follows: 

That  your  petitioner  was,  on  the  9th  day  of  February  A.  D.  1893, 
by  decree  of  this  court  in  the  above  entitled  cause  appointed  a  trustee 
with  Thom  as  E.  Waggaman  to  make  sale  of  the  property  set  out  in 
the  bill  filed  in  said  cause. 

That  your  petitioner  duly  qualified  as  such  trustee  by  filing  his 
bond  as  prescribed  in  the  decree  of  sale  entered  in  said  cause  and 
with  every  other  requirement  of  said  decree  and  that  your  petitioner 
and  said  Thomas  E.  Waggaman,  after  due  advertisement  of  said 
property  as  prescribed  in  said  decree,  sold  said  property  and  said  sale 
was  dulv  ratified  by  decree  of  this  court  on  the  18th  dav  of  March 
A.  D.  1893. 

That  the  cash  money  arising  from  said  sale  was  paid  over  by  the 
purchaser  thereof  to  the  said  Thomas  E.  Waggaman  and  the  notes 
for  the  deferred  purchase  of  said  propertv  were  also  whollv  turned 
over  to  the  possession  and  custody  of  said  Thomas  E.  Waggaman. 

That  your  petitioner  has  repeatedly  requested  the  said  Thomas  E. 
Waggaman,  through  himself  and  his  solicitor,  to  deposit  the  money 
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and  notes  in  the  possession  of  said  Thomas  E.  Waggaman  and  arising 
from  the  sale  of  the  property  by  said  Thomas  E.  Waggaman  and  your 
petitioner  in  some  hank  to  the  joint  credit  of  said  Thomas  E.  \\  agga- 
man  and  your  petitioner,  hut.  has  been  unable  to  get  said  Thomas  E. 

Waggaman  to  comply  with  said  request. 

195  And  your  petitioner  avers  that  the  said  funds  have  been  re¬ 
tained  by  the  said  Thomas  E.  Waggaman  to  the  sole  credit 
of  said  Thomas  E.  Waggaman  and  to  the  use  of  said  Thomas  E. 
Waggaman  against  the  wishes  and  desires  of  your  petitioner,  his  co- 
trustee. 

The  premises  considered,  your  petitioner  therefore  prays. 

That  the  court  may  issue  a  rule  requiring  the  said  Thomas  E. 
Waggaman  to  show  cause  why  he  should  not  he  required  to  deposit 
the  monevs  now  remaining  in  his  hands  and  also  all  notes  held  by 
said  Thomas  E.  Waggaman  arising  from  the  sale  of  t lie  property  hv 
your  petitioner  and  said  Thomas  E.  W  aggaman  from  the  above  men¬ 
tioned  cause  in  equity  No.  14.4*27  to  the  joint  credit  of  said  Thomas 
E.  Waggaman  and  your  petitioner. 

That  he  may  have  such  other  and  further  relief  as  to  the  court,  may 
seem  just  and  proper  and  he  will  ever  pray,  etc. 

W.  H.  H.  RALEIGH. 

W.  A.  JOHNSON, 

Sol.  for  Petitioner. 

I  do  solemnly  swear  that  T  have  read  the  foregoing  petition  by  me 
subscribed  and  know  the  contents  thereof  and  those  facts  therein 
stated  of  my  own  personal  knowledge  are  true  and  those  facts 
therein  stated  upon  information  and  belief  I  believe  to  be  true. 

W.  H.  H.  RALEIGH. 


Subscribed  and  sworn  to  before  me  this  11th  day  of  February, 

189°rsEAL.l  .TAMES  ROND, 

Cleric  Superior  Court  of  Baltimore  City. 

On  the  back  of  the  aforegong  petition  there  is  endorsed  as  follows: 

“Served  copy  of  within  motion  on  within  named  Thomas  E.  Wag¬ 
gaman  February  13,  189o. 

M  1  ALBERT  A.  WILSON,  Marshal r 


190  Exhibit  E. 

Copy  of  A nsirer  of  Th  omas  E.  Waggaman  to  the  Petition  of  William 
//.  //.  Rahigh ,  Filed  February  15,  1895,  in  Egmty,  14427. 

The  answer  of  Thomas  E.  Waggaman  to  the  petition  of  William 

II  II.  Raleigh  respectfully  represents: 

\  Jt  is  true  that  petitioner  and  respondent  were  appointed  trus- 
tee«  to  make  sale  of  certain  real  estate  decreed  to  l>e  sold  in  this  cause, 
but  their  appointment  as  such  trustees  was  ancillary  to  their  ap- 
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pointment  as  trustees  under  the  will  of  Mary  E.  Macpherson  by  de¬ 
cree  in  equity  numbered  7907,  in  this  court,  reference  to  which  is 
hereby  made,  and  petitioner  and  respondent  gave  their  several  and 
separate  bonds  in  both  ot  said  causes.  It  is  true  that  said  trustees 
made  sale  of  said  real  estate  and  it  is  also  a  fact  that  by  the  Auditor’s 
report  in  this  cause  the  balance  of  the  proceeds  of  sale  is  distributed 
to  and  is  held  by  them  as  trustees  in  equity  number  7907. 

2.  The  cash  payment  accruing  from  said  sale  was  $2,500.00  and 
the  balance  of  $14,959.98,  evidenced  by  the  three  promissory  notes 
of  the  purchasers  is  payable  in  installments  of  $4,986.66  in  three, 
six  and  nine  years  from  March  29,  1898.  The  first  report  of  the 
Auditor  in  this  cause  shows  exactly  the  balance  in  respondent’s 
hands  at  the  date  thereof,  namely,  six  hundred  and  eleven  dollars 
and  twenty-five  cents  ($611.25),  together  with  five  hundred  and 
hft} -thiee  dollars  and  eighty  cents  ($-)«>. >.80)  1  rustees’  commission 
one-half  of  which  belongs  to  Mr.  Raleigh,  which  he  can  have  at  any 
time,  but  for  some  reason  unknown  to  respondent  he  has  not  called 
for  it.  1  he  other  balance  of  $611.2o,  less  costs  of  Ivennedv  pro¬ 
ceeding  in  equity  No.  790/,  for  expenses,  brief,  etc.,  amounting  to 
$39. 2. q  leaving  the  exact  surplus  of  $o72.00,  is  now  in  respondent’s 
hands  in  bank  and  there  has  not  been  a  time  since  the  fund  came 
into  his  possession  that  he  has  not  had  the  amount  on  hand  ready 
for  transfer  to  the  trustees  in  equity  /90<  as  soon  as  the  litigation 
set  on  foot  over  the  Auditor’s  report  of  Mr.  Raleigh  shall  have 
19/  been  terminated,  and  he  has  never  received  any  interest  on 
said  amount.  Said  notes  are  not  endorsed  by  either  of  the 
trustees,  to  whose  joint  order  they  are  payable,  and  were  left  with 
respondent  for  the  collection  of  the  interest  which  he  has  faithfully 
done  and  promptly  paid  the  same  over  to  the  proper  parties  with 
the  knowledge,  consent  and  approval  of  said  Raleigh. 

Said  notes  and  balance  of  cash  was  left  in  respondent’s  hands  by 
said  Raleigh  because  of  the  fact  that  he  was  a  non-resident,  as  lie 
still  is,  and  no  suggestion  was  ever  made  or  hinted  at  bv  said  Ral¬ 
eigh  as  to  any  other  disposition  of  said  fund  or  notes  until  October 
27,  1894,  when  he  wrote  respondent  demanding  about  what  he  now 
asks  in  his  petition.  On  October  80.  1894,  respondent  replied  and 
a  copy  of  his  answer  is  hereto  annexed  as  a  part  hereof. 

Nothing  more  was  heard  from  said  within  mentioned  Raleigh, 
directly  or  indiiectlv,  until  a  week  or  so  ago,  as  respondent  is  in¬ 
formed,  Mr.  W.  A.  Johnston  called  upon  respondent’s  attornev  and 
communicated  to  him  a  peremptory  demand  under  threat  of  appli¬ 
cation  to  the  court.  Respondents  attorney  informed  said  Johnston 
that  the  respondent  ought  to  he  called  upon  personally  or  by  letter, 
that  the  intervention  of  counsel  was  unnecessarily  insulting  to  re¬ 
spondent.  wherefore  said  Johnston  stated  that  his  client  refused  to 
communicate  with  respondent. 

And  ie>pondent  further  says  that  this  attitude  on  the  part  of  said 
Raleigh  is  most  unjust  and  is  without  any  excuse  or  provocation  and 
respondent  believes  that  the  action  of  said  Raleigh  in  filing  this  peti¬ 
tion  is  not  from  any  fear  of  the  safety  of  said  small  balance,  but 
grows  out  of  an  animosity  on  the  part  of  said  Raleigh  against  him, 
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owing  to  .the  existence  of  a  claim  of  some  $68(i.00  which  lie  makes 
against  the  fund  in  this  cause. 

And  respondent  says  that  he  is  a  man  of  money  and  of  integrity 
and  has  given  most  unexceptionable  bonds  in  equity  No.  7907  and 
in  this  cause,  and  that  said  petitioner  and  all  others  concerned  are 
amply  protected. 

19(S  Respondent  is  advised  that  petitioner  has  no  standing  in 
thi>  court  to  ask  any  such  relief  as  is  hinted  at  therein,  and 
he  prays  that  lie  may  have  the  same  benefit  and  advantage  as  though 
he  had  demurred  to  said  petition. 

And  having  full v  answered,  etc. 

TIIOMAS  E.  WAGGAMAN. 

IRVING  WILLIAMSON. 

Solicitor  for  Pcspotoh  nt. 


District  of  Columbia, 

I  do  solemnly  swear  that  I  have  read  the  foregoing  answer  by 
me  subscribed  and  know  the  contents  thereof  and  that  the  particu¬ 
lars  therein  stated  upon  my  personal  knowledge  are  true  and  those 
stated  upon  information  and  belief  1  believe  to  be  true. 

THOMAS  E.  WAGGAMAN. 


Subscribed  and  sworn  to  before  me  this  14th  dav  of  February’, 
1895. 

[seal.]  CHARLES  S.  DRURY, 

Notary  Public,  I).  C. 

Attached  to  said  answer  as  an  exhibit  is  a  letter  on  letter  paper 
of  Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  917 
F  Street,  X.  W..  as  follows: 


“Washington.  I).  C.,  October  20,  1895. 

W.  H.  II.  Raleigh.  Esq. 

Dear  Sir:  Your  letter  of  Oct.  27  was  duly  received.  Its  lan- 
guage  and  the  demand  made  was  a  surprise  to  me,  as  I  don’t  know 
of  any  act  of  mine  that  justified  the  language  you  employed.  The 
note,  which  is  the  principal  asset  of  the  estate,  as  you  know,  is  pay¬ 
able  to  our  joint  order,  and  could  not  be  disposed  of  by  me  without 
vour  endorsement.  The  balance  in  mv  hands  is  not  very  large, 
and  as  the  accounts  have  always  been  open  to  your  inspection, 
199  I  supposed  that  I  was  accounting  to  your  satisfaction  and 
that  there  was  perfect  harmony  between  us.  Perhaps  it 
would  be  better  to  have  our  accounts  stated  by  the  Auditor,  as  this 
might  1  >e  more  satisfactory  to  you  than  any  account  rendered  bv 
myself. 

Please  let  me  hear  from  you  in  reference  to  this. 

Respectfully, 

THOMAS  E.  WAGGAMAN. 

C” 


ALICE  TYLER  EASTER. 
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200  Exhibit  F. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 

I  his  cause  coming  on  to  be  heard  upon  the  petition  of  William 
II.  II.  Raleigh  and  the  answer  of  Thomas  E.  Waggaman  thereto, 
filed  respectively  on  February  13,  1895,  and  February  15,  1895, 
upon  consideration  thereof,  it  is  this  16th  day  of  February,  A.  D. 

.  *  t  ^  court  that  said  petition  be  and  it  is  hereby 

dismissed. 

A.  B.  HAGNER. 


201  Affidavit. 

District  of  Columbia,  ss: 

Stanley  D.  \\  illis,  being  first  duly  sworn  on  oath,  deposes  and 
says  that  he  is  a  member  of  the  bar  of  the  Supreme  Court  of  the 
District  of  Columbia,  and  that  at  the  instance  of  Mr.  Jackson  H. 
Ralston,  he  made  an  examination  of  all  the  interest  account  books, 
being  numbered  from  1  to  42  inclusive,  of  Thomas  E.  Waggaman, 
wherein  were  letter  pressed  all  the  statements  of  Thomas  E.  Wagga¬ 
man  in  reference  to  trust  funds  held  or  managed  by  him.  The 
purpose  ot  such  examination  was  to  disclose  if  there  were  available 
any  accounts  therein  showing  any  disposition  of  certain  proceeds  of 
_  .  ^  .  .  t  e  <11  cl  5\  a  ggaman  and  William  II.  II. 

Raleigh  m  Equity  cause  numbered  7907.  Said  statements  of  ac¬ 
count,  numbering  51  in  all,  are  indexed  in  said  book  under  the  letter 
‘A\  and  in  the  name  of  “\\  aggaman  and  Raleigh,  Trustees,”  and 
as  the  name  appears,  references  to  the  pages  in  that  particular  book ; 
all  of  said  accounts,  save  four,  were  introduced  and  offered  in  evi¬ 
dence  in  said  Equity  cause  numbered  7907,  by  Susan  Edwards,  or 
her  solicitor,  in  support  of  a  petition  filed  by  her  for  an  accounting 
from  the  trustees.  Exact  copies  of  the  accounts  that  were  omitted 
are  hereto  attached  and  made  a  part  of  this  affidavit.  There  is  also 
attached,  a  copy  of  statement  of  account  found  in  the  general  account 
book  of  said  Thomas  E.  Waggaman,  numbered  70,  covering  this 
fund. 

202  Further  affiant  saith  not, 

STANLEY  D.  WILLIS. 

Subscribed  and  sworn  to  before  me  this  27th  dav  of  April  V  D 
1914.  ^ 

MARY  W.  GOODWIN,  [seal.] 
Notary  Public ,  D.  C. 
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203  In  the  Handwriting  of  Irving  Williamson. 

Int.  Book  21,  p.  309. 

April  3,  1896. 

T.  E.  Waggaman  and  W.  H.  H.  Raleigh,  Trustees. 
Balance  of  cash  from  sale,  as  per  Auditor’s 


report  .  611.25 

Interest  paid  by  Cralle  &  Fisher .  437.13 

Notary  fees  .  1.50 

V 

Recording  trust  .  2.75 

Costs  in  Kennedy  case .  10. 

Auditor's  report  on  Trustees’  acc’t .  25. 

“  “  “  Mr.  Raleigh-  claim ...  .  60. 

Check  to  W.  D.  Davidge,  Jr.  amount  allowed 

Mr.  Raleigh  .  645. 

Check  to  Alice  Tyler .  152.06 

“  Susan  W.  Edwards .  152.06. 

Fractions  .  .01 


1,048.38  1,048.38 

204  In  the  Handwriting  of  Miss  Phillips. 

Int.  Book  #  20,  p.  478. 

Nov.  4,  1895. 

T.  E.  Waggaman  and  W.  H.  H.  Raleigh,  Trustees. 


1892. 

Apr-  — .  Amt,  due  by  Auditor’s  Acc’t...  611.25 
“  held  “  Trustees’  Commis¬ 
sions  .  553.80 

1893. 

Jan.  18.  Notary  fee  .  *25 

Apr.  1.  “  “  .  .50 

“  24.  Recording  .  2.95 

Oct.  4.  Costs  in  Kennedy  case .  10. 

Nov.  20.  Notary  fee .  75 

^  1894. 

Nov.  22.  Auditor’s  fee  .  25 

1895. 

Apr.  13.  Check  to  W.  D.  Davidge,  Jr.  .  .  .  645. 

“  18.  “  to  W.  II.  H.  Raleigh  for 

trustee  commissions  .  276  90 

Check  due  T.  E.  Waggaman  for 

trustee  commissions  .  276  90 

Nov.  2.  Check  to  Jas.  G.  Payne .  gg 

Amount  due .  133. 


1,298.05  1,298.05 


ALICE  TYLER  EASTER. 
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205  In  the  Handwriting  of  Irving  Williamson. 

Int.  Book  13,  p.  636. 

Sept.  14,  1891. 

Thos.  E.  Waggaman  and  W.  H.  H.  Raleigh,  Trustees. 

Rent  of  511  F.  Street  N.  W.  for  May,  June, 

July  and  August  and  September  1891  @ 


$30  per  month .  450.00 

Paid  Columbia  Title  Co.  abstract  of  title .  30. 

Paid  Evening  Star  notice  of  public  sale .  27.63 

Paid  Star  notice  of  private  sale .  1.25 

Check  to  Alice  Tyler .  45.56 

W.  H.  H.  Raleigh  for  Miss  Edwards.  .  45.56 


150.00  150.00 

206  In  the  Handwriting  of  Irving  Williamson. 


Int.  Book  16,  P.  469. 

April  25, 

T.  E.  Waggaman  &  \V.  II.  II.  Raleigh,  Trustees. 

Rent  of  511  F  st.,  see  ace’ts  of  Sept.  14,  1891, 

Nov.  19,  1891,  Dec.  21,  1891,  Jan.  15,  1892 
(all  in  Interest  Books),  and  April  22,  1893 

(in  General  Account  Books)  .  $750 

Paid  Columbia  Title  Co.,  certificate  of  title.  .  . 

Paid  Evening  Star  notices  of  sale . 

<<  a  u  a  a  it 

Check  to  Alice  Tyler . 

“  “  W.  H.  H.  Raliegh 

for  Miss  Edwards 

Insurance  premiums . 

Check  to  Miss  Taylor . 

%j 

Edwards  .... 


1893. 


1891,  Sept.  14 

u  a  it 


i  i 

n 


Nov.  19 

U  it 

Dec.  21. 


a 


it 


1892,  Jan  15. 

a  a  a 


u 

a 

a 

it 

a 


a 


Tyler 


u  a 
a  a 
a  it 

u  a  li 

“  “  Edwards  '  .’  .' .' 

Insurance  premiums . 

Check  to  A.  Fisher  rent  for 
April  1893  his  notes  bear¬ 
ing  date  March  29,  1893. . 
Proportion  of  Insurance  re¬ 
turned  . 

Taxes  for  1891  paid 
“  “  1892 

16 — 2755a 


6 


a 


30. 

27.63 

1.25 

45.58 

45.56 

12. 

6.50 

6.50 

15. 

15. 

15. 

15. 

12. 


30. 


102.55 
92 . 67 
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Proportion  of  tax  for  1S93 


paid  .  57.17 

Reserved  to  pay  trustees’  com¬ 
missions  on  $750  @  5% .  37.50 

Check  to  Susan  \Y.  Edwards .  94.55 

“  “  Alice  Tyler .  51.12 

“  “  “  “  .  43.43 

Fractions  .  .01 


$756.00  756.00 

207  In  the  Handwriting  of  Miss  Annie  Philips. 

#70  General  Acct.,  Page  32. 

(Commission  Will  Be  Charged  by  Auditor.) 

April  22,  1893. 


T.  E.  Waggaman  and  W.  II.  PI.  Raleigh,  Trs. 


511  F  st.  H.  C.  Rothery  to  Feb. 

1/92 . 

.  . .  $30 

Mar. 

1  . 

30 

Apr. 

1  . 

30 

May 

1  . 

30 

June 

1  . 

...  30 

July 

1  . 

30 

Aug. 

1  . 

30 

Sept. 

1 . 

30 

Oct. 

1  . 

30 

Nov. 

1 . 

30 

Dec. 

1  . 

30 

Jan. 

1/93 . 

30 

Feb. 

1  . 

30 

Mar. 

30 

Apr. 

•  ••••• 

...  30 

May 

•  ••••• 

...  30 

Dec.  31/91.  Insurance  511  F  st . 

•  •  •  •  •  • 

12 

a  u  /f)2  u  u  u 

u 

...  .  .  . 

12 

Apr.  22/93.  Check  to  Abraham  P'isher . 

...  ... 

30 

Amount  reserved  . 

. 

426 

480 

480 

This  amount  reserved  credited  on  a/c  of  Apr.  25/93. 


ALICE  TYLER  EASTER. 
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208  Affidavit  of  G.  }V.  S.  Musgrave. 

Filed  April  27,  1914. 

*  *  *  *  *  *  * 

State  of  Maryland, 

Prince  Georges  County,  To  wit: 

George  W.  S.  Musgrave  being  first  duly  sworn  on  oath  deposes  and 
says. — that  he  is  an  attorney  at  law,  practicing  in  Maryland  and 
the  District  of  Columbia,  and  was  admitted  to  the  Bar  in  the  year 
1893.  That  he  has  been  rather  closely  connected  with  the  above  en¬ 
titled  cause  for  many  years,  commencing  in  1888,  according  to  his 
recollection,  when  the  trust  property  was  sold  hv  James  B.  Green, 
the  then  Trustee.  That  he  wTas  actively  connected  with  the  proceed¬ 
ings  following  said  sale  by  said  Green,  Trustee,  assisting  in  the 
preparation  of  papers  and  subsequently,  after  being  admitted  to  the 
Bar.  appearing  as  counsel  in  certain  branches  of  said  case.  That 
in  1899,  Thomas  E.  Waggaman  and  IV.  TT  TT.  Raleigh  were  the 
Trustees,  and  a  disagreement  arose  between  Miss  8usan  IV.  Edwards, 
then  one  of  the  beneficiaries,  and  the  said  Raleigh.,  which  resulted 
in  the  said  Susan  W.  Edwards  reouesting  this  affiant  to  appear  as  her 
Solicitor  and  endeavor  to  effect  the  removal  of  the  said  Raleigh  as 
such  co-trustee.  That  shortly  after  such  petition  was  filed,  the  said 
Raleigh  resigned  as  co-trustee,  or  at  least  asked  to  be  relieved  from 
his  duties  as  such,  and  the  question  of  the  appointment  of  a  suc¬ 
cessor  in  substitution  was  considered,  and  inasmuch  as  this  affiant 
had  had  considerable  business  relations  for  several  years  previously 
with  the  law  firm  of  Ralston  &  Siddons.  and  was  personally  well 
acquainted  with  both  members  of  that  firm,  he  suggested  to  Miss 
Susan  W.  Edwards  the  desirability  of  having  Mr.  Jackson  TT. 

Ralston  appointed  to  succeed  the  said  W.  TT.  H.  Raleigh  as  co- 

209  trustee,  provided  he  would  consent  to  serve,  and  in  this  Miss 

Edwards  acquiesced. 

That  this  affiant  thereupon  called  to  see  the  said  Jackson  TT. 
Ralston,  at  his  office  in  Washington.  D.  C.  and  explained  to  him  the 
status  of  the  case  and  requested  him  to  serve,  but  that  the  said 
Ralston  was  reluctant  to  do  so.  That  this  affiant  remembers  dis¬ 
tinctly  urging  the  said  Ralston  to  accept  the  co-trusteeship,  basing 
the  request,  upon  personal  grounds  and  for  the  benefit  of  Miss  Ed¬ 
wards.  and  he  did  state  that,  so  far  as  he.  (affiant)  knew,  the  trust 
funds  were  all  invested  and  that  it  would  require  but  little  of  his, 
(Ralston’s)  time,  and  that  while  the  compensation  would  be  inade¬ 
quate.  vet  by  consenting  he  would  confer  a  favor  upon  this  affiant 
and  Miss  Edwards,  and  finally  the  said  Ralston  did  consent  to  serve. 
That  this  affiant  at  this  late  date,  cannot  recall  the  details  of  the  con¬ 
versation,  although  remembering  perfectly  the  substance  thereof, 
and  although  he  had  but  imperfect  knowledge  of  the  character  of  the 
investments  made  by  AVaggaman  and  RaRigh.  Trustees,  he  believed 
them  to  be  good  and  the  securities  safe,  for,  while  not  on  terms  of 
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personal  friendship  with  Mr.  Waggaman  heeause  of  events  occur¬ 
ring  during  the  previous  litigation,  he  nevertheless  considered  Mr. 
Waggaman  a  man  of  unquestionable  financial  responsibility  and  in¬ 
tegrity,  and  while  this  affiant  does  not  specifically  recollect  stating 
to  Ralston  that  the  beneficiaries  were  satisfied  with  the  investments 
as  made,  yet  he  may  well  have  said  something  tending  to  lead  the 
said  Ralston  to  believe  that  said  investments  were  in  affiant’s  judg¬ 
ment  perfectly  safe  and  satisfactory,  and  so  far  as  affiant  knew  at  that 
date,  this  was  true,  and  he  naturally  assumed,  and  did  so  state  to  the 
said  Ralston,  that  there  would  he  very  little  trouble  imposed  upon 
him  in  acting  as  such  co-trustee  in  getting  in  touch  with  \\  aggaman 
occasionally  and  looking  over  the  situation,  which  was  as  much,  if  not 
more,  than  the  former  trustee.  Raleigh,  had  ever  done.  In  point  of 
fact,  at  that  time,  this  affiant,  as  well  as  everyone  else  connected  with 
the  matter,  had  implicit  confidence  in  the  responsibility  and 
210  honesty  of  Mr.  Waggaman.  That  following  the  bankruptcy 
proceedings  of  Thomas  E.  W  aggaman  certain  conditions 
arose  that  strained  the  relations  between  Miss  "Edwards.  Mr.  Ralston 
and  this  affiant,  for  while  both  Miss  Edwards  and  affiant  recognized 
the  service  performed  bv  Mr.  Ralston  in  the  recovery  of  the  $10,- 
000  00  from  Waggaman’s  bond,  and  consented  to  and  were  satisfied 


with  the  compromise  he  made  as  to  the  Malone  notes.  Mrs.  Alice  T. 
Ea«ter  incited  "Miss  Edwards  to  cause  certain  correspondence  and  in¬ 
terviews  with  Mr.  Ralston,  which  led  to  some  unpleasant  incidents  in 
which  affiant  participated,  and  a  moment  when  affiant  felt  provoked, 
he  did  consent  to  assist  Mrs.  Easter  bv  advising  Miss  Edwards  to  join 
with  her  in  a  petition  to  he  filed  in  this  cause,  and  he  did  lend  some 
assistance  in  that  direction  and  authorized  his  name  to  be  used  as 
associate  counsel  in  connection  with  said  petition,  which  he  subse¬ 
quently  revoked,  after  the  death  of  Miss  Edwards. 

That  whatever  else  may  he  said,  the  fundamental  fact  is  that  Mr. 
Ralston  only  entered  upon  the  trusteeship  as  a  favor  to  Miss  Ed- 
wards.  and  he  dtd  so  reluctantly,  and  only  upon  the  earnest  solicita¬ 
tion  of  this  affiant,  and  in  view  of  the  confidence  in  Waggaman,  it 
was  but  natural  to  presume  that  he  would  have  nothing  further  to 
do  than  merely  keep  himself  informed  as  to  the  investments  in  a 
reasonable  manner,  without  imposing  upon  him  the  duty  of  act¬ 
ually  performing  the  work  and  attending  to  the  details  of  the  invest¬ 
ments,  because  everyone  felt  at  that  time  that  such  could  safely  be 
left  to  the  management  and  business  judgment  of  Waggaman. 

G.  W.  S.  MUSGRAVE. 


Subscribed  and  sworn  to  before  be  this  25th  day  of  April,  A.  D. 


1914. 

[seal.] 


HARRY  E.  FROST, 

Notary  Public,  Prince  Georges  County,  Md. 


ALICE  TYLER  EASTER. 
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211  Affidavit  of  Alice  Tyler  Easter. 

Filed  May  28,  1914. 

******* 

Affidavit  o t  Mrs.  Alice  Tyler  Easter,  nee  Alice  Tyler,  in  Opposition 

to  the  Petitions  ot  the  Defendants,  Jackson  H.  Ralston  and  Wil¬ 
liam  II.  II.  Raleigh,  for  Re-hearing  Filed  Herein  on  April  27th, 

A.  I).  1914,  and  Any  Relief  Prayed  for  in  or  bv  the  Same. 

District  of  Columbia,  To  wit: 

I,  Alice  lyler  Faster,  nee  Alice  Tyler,  having  been  first  duly 
sworn  according  to  law  do  depose  and  upon  oath  say  that  I  am  one  of 
the  Petitioners  in  the  petition  filed  in  this  cause  on  March  3.  1906, 
my  aunt,  Miss  Susan  \\  .  Edwards,  having  been  mv  co-petitioner  in 
that  petition,  and  that  1  am  the  Petitioner  in  the  Amended  and  Sup¬ 
plemental  petition  filed  in  this  cause  on  November  27,  1906,  my  said 
aunt.  Miss  Susan  W.  Edwards,  having  died  in  the  meantime. 

I  his  affiant  further  states  that  this  affiant  never  saw,  or  knew  of,  or 
even  heard  of,  the  following  five  alleged  accounts,  or  of  any  of  them 
which  Mr.  Jackson  II.  Ralston  asserts  he  has  discovered  in  Air. 
Thomas  E.  Waggaman’s  Interest  Rooks  and  Account  Books,  and 
which  lie,  the  said  Ralston,  refers  to  and  identifies  as  follows,  viz: 

An  account  dated  Sept.  14.  1891  in  said  Waggaman’s  interest 
Book  13,  page  639; 

An  Account  jdated  April  22,  1893  in  said  Waggaman’s  General 
Account  Book  70,  page  32; 

An  account  dated  April  25,  1893  in  said  Waggaman’s  Interest 
Book  16,  page  469  ; 

An  account  dated  Nov.  4,  1895  in  said  Waggaman’s  Interest  Book 
20,  page  478: 

And  an  account  dated  April  3.  1896  in  said  Waggaman’s  Inter¬ 
est  Book  21,  page  309. 

212  This  affiant  not  only  denies  emphatically  and  positively 
that  she  ever  at  any  time  saw.  or  heard  of.  or  knew’  of.  any 

of  these  alleged  accounts  in  said  Waggaman’s  Interest  Books  or  Ac¬ 
count  Books,  but  she  likewise  denies  positively  that  she  ever  saw’,  or 
heard  of,  or  knew’  of.  the  originals  of  the  same.  and  also  denies  posi¬ 
tively  that  she  ever  received  any  copies  whatsoever  of  said  accounts, 
or  of  any  of  said  accounts.  As  a  matter  of  fact,  this  affiant  never 
saw',  never  was  shown,  and  never  examined,  anv  of  the  said  Thomas 
E.  Waggaman’s  Interest  Books  or  Account  Books.  And  this  affiant, 
so  far  as  she  is  concerned,  denies  all  of  said  Ralston’s  charges  and  in¬ 
sinuations.  concerning  her  having  ever  concealed  from  him,  or  com¬ 
mitted  any  fraud  upon  him.  as  to  the  aforesaid  five  accounts,  or  as 
to  any  of  them,  and  she  savs  that  his  charges  and  insinuations  against 
this  affiant  as  to  and  concerning  the  aforesaid  accounts  are  false  and 
untrue. 

An  this  affiant  further  states  that  on  Dec.  22,  1892  this  affiant  had 
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(among  others)  the  following  relations  and  relatives,  who  were  then 
living,  namely: 

An  uncle  Joseph  MacPherson  Edwards: 

An  aunt  Miss  Susan  \Y.  Edwards;  and  another  aunt  Mrs.  Nannie 
Raleigh  nee  Edwards;  each  and  all  of  whom,  (as  well  as  this  affiant’s 
own  mother.  Mary  MacPherson  Tvler,  nee  Edwards,)  were  grand¬ 
children  of  the  testatrix,  Mrs.  Mary  E.  MacPherson,  and  were  chil¬ 
dren  of  this  affiant’s  grandmother  and  grandfather,  Mrs.  Susan  W. 
Edwards  (nee  MacPherson)  and  John  S.  Edwards,  her  husband. 

And  tin’s  affiant  further  states  that  affiant’s  said  uncle,  Joseph 
MacPherson  Edwards  lived  for  many  years  after  Dec.  22,  1892,  and 
did  not  die  until  on  or  about  March  7,  1908. 

And  that  affiant’s  said  aunt,  Miss  Susan  AV.  Edwards  lived 
213  for  many  years  after  Dec.  22.  1892,  and  did  not  die  until  on 
or  about  the  27th  day  of  August,  A.  D.  1906. 

And  that  affiant’s  said  aunt.  Mrs.  Nannie  Raleigh,  nee  Edwards, 
lived  for  some  time  after  Dec.  22.  1892,  and  did  not  die  until  about 
June  1896. 

And  this  affiant  further  states  that  her  own  husband.  Mr.  John  P. 
Easter  died  about  1902. 

And  this  affiant  further  states  that  her  said  uncle,  Joseph  Mac¬ 
Pherson  Edwards,  left  surviving  him  at  the  time  of  his  death  various 
children,  who  are  still  living. 

And  this  affiant  further  states,  as  to,  and  concerning  Equity  cause 
No.  14.427,  which  has  been  brought  to  her  attention  and  explained 
to  her  in  the  last  few  days  by  Mr.  Robinson  (who  is  one  of  her 
present  counsel  and  solicitors  in  this  cause)  that  this  affiant  would 
never  have  brought  that  suit,  or  any  such  suit,  had  the  nature,  char¬ 
acter.  aim  and  object  thereof,  and  what  was  sought  to  be  accom¬ 
plished  therein  and  thereby,  been  explained  to  her  at  the  time. 
And  this  affiant  further  states  that  even  now  (though  she  recognizes 
the  genuineness  of  her  signatures  where  they  appear  in  that  cause.) 
this  affiant  cannot  recall  having  known  of  any  other  suit  than  the 
suit  which  is  designated  and  entitled  or  called  the  suit  of  Edwards  vs. 
Maupin,  Equity  No.  7907,  and  as  far  as  this  affiant  can  even  now 
remember,  sbe  thought  and  supposed  that  everything  that  had  been 
done  concerning  this  trust  estate,  had  been  done  in  that  same  old 
original  suit. 

ALICE  T.  EASTER. 

United  States  of  America, 

District  of  Columbia,  Towit : 

Subscribed  and  sworn  to  by  the  said  Alice  Tyler  Easter,  this  28 
day  of  May  A.  1)..  1914.  before  me. 

J.  R.  YOUNG,  CVk, 

BvF.  E.  CUNNINGHAM,  Ass’t  CVk. 
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214  Filed  May  28,  1914. 

Affidavits  of  Leigh  Robinson  and  Conway  Robinson  in  Opposition 
to  the  Petition  of  the  Defendant  Jackson  ti.  Ralston,  Trustee,  for 
Re-hearing,  Filed  Herein  on  the  27th  Day  of  April  A.  D.  1914,  and 
in  Opposition  to  the  Petition  of  the  Defendant  William  H.  H.  Ra¬ 
leigh  for  Re-hearing,  Filed  Herein  on  said  27 th  Day  of  April,  A.  D. 
1914,  and  to  Any  Relief  Prayed  for  in  or  by  the  Same. 

District  of  Columbia,  ss: 


Leigh  Robinson  and  Conway  Robinson  having  been  first  duly 
sworn  according  to  law  do  depose  and  upon  oath  say  that  they  are 
members  of  the  bar  of  the  Supreme  Court  of  the  District  of  Colum¬ 
bia,  and  are  solicitors  and  counsel  for  Mrs.  Alice  T.  Faster  in  the 
Original  Petition  filed  herein  on  March  3,  190b,  as  well  as  in  her 
Amended  and  Supplemental  Petition  tiled  herein  on  Nov.  27,  1906, 
and  as  her  solicitors  and  counsel  prepared  and  tiled  said  Original 
Petition  ol  March  3,  1906  (and  said  Amended  and  Supplemental 
Petition  ot  Nov.  27,  1906)  and  as  her  solicitors  and  counsel  have  had 
charge  of  this  case  from  March  3,  1906,  up  to  the  present  time. 

1  hese  alliants  call  the  Court  s  attention  to,  and  hereby  refer 

215  to,  the  correspondence  which,  shortly  before  the  filing  of  said 

petition  of  March  3,  1906,  occurred  between  said  Leigh  Rob¬ 
inson  and  said  Jackson  II.  Ralston,  the  same,  being  filed  as  exhibits 
to,  and  as  part  of,  said  petition  and  marked  Exhibit  “N”  No.  1  to 
Exhibit  “E”  No.  7,  respectively  (the  originals  of  which  letters  were 
duly  proved  and  ottered  in  evidence  and  marked  as  follows,  viz- 
Ex.  “E”  No.  1-a ;  Ex.  “E”  No.  2-a;  Ex.  “E”  No.  3-a;  Ex.  “E”  No. 
4-a;  Ex.  ‘  E  No.  oa;  Ex.  “E”  No,  6-a ;  and  Ex.  “E”  No.  7-a.  (See 
Petitioner’s  Abstract  of  Evidence  and  Exhibits,  p.  60.)  Said  corre¬ 
spondence  shows  that  even  before  the  filing  of  said  petition  of  March 
3,  1906,  said  Jackson  H.  Ralston  was  informed  that  Mrs.  Easter 
held  both  Mr.  Jackson  II.  Ralston  and  Mr.  Thomas  E.  Waggaman 
responsible  for  the  whole  estate,  and  that  the  whole  estate  should  be 
intact;  and  also  was  informed  of  the  principles  or  grounds  upon 
which  Mrs.  Easter  held  him  and  Raleigh,  as  well  as  Mr.  Waggaman, 
responsible  for  the  whole  estate  of  which  they  were  trustees,  and  ex¬ 
pected  him  (Ralston)  to  account.  Said  correspondence  also  shows 
that  Mr.  Jackson  H.  Ralston,  in  his  letter  of  Dec.  23,  1905  (Ex.  “E” 
No.  4)  wrote:  “I  am  at  all  times  ready  to  account  for  every  piece  of 
property  that  came  to  my  hands  and  can  go  further  and  account  for 
the  various  notes  of  which  it  might  be  supposed  I  constructively 
became  the  possessor  and  which  had  been  taken  by  Mr.  Waggaman 
months  or  years  previously.”  And  that  the  answer,  also  dated  Dec. 
23,  1905  (Ex.  “L  No.  5)  to  said  letter,  alter  quoting  this  language 

of  his,  says:  "I  will  certainly  thank  you  if  you  will  furnish 

216  me  with  copies  of  each  or  all  of  said  notes,  at  your  earliest 

convenience.  By  so  doing  you  will  greatly  oblige.”  In  reply 

to  which  Mr.  Ralston  in  his  letter  of  Dec.  26,  1905  (Ex.  “E”  No.  6) 
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wrote:  “The  notes  which  I  received  from  Mr.  Waggaman  are  on  file 
with  Mr.  Rozier  Dulany,  trustee  in  the  Waggaman  case,  and  are 
open  to  your  inspection.-'  These  aliiants  state  that  Mr.  Jackson  H. 
Ralston,  did  not  give  or  furnish  any  aid,  assistance  or  information 
concerning  the  trust  estate,  or  help  them  in  any  way  to  ascertain  the 
facts  bearing  upon  or  relating  to  the  same,  or  to  the  condition  thereof, 
notwithstanding  the  fact  that  he  was  a  trustee  and  as  such  held  a 
fiduciary  relation  to,  and  owed  a  duty  to,  Mrs.  Alice  T.  Easter,  whom 
these  affiants  represented,  hut  merely  referred  them  to  the  books  and 
papers  in  the  hands  of  Mr.  Thomas  E.  Waggaman ’s  Trustee  in 
Bankruptcy,  and  left  them  to  examine,  explore  and  unravel  the 
tangled  and  confused  labyrinth  of  those  voluminous  and  confused 
masses  of  material  as  best  they  could,  whilst  he  was  doing  everything 
in  his  power  to  rid  himself  of  his  trusteeship,  and  to  resign  himself 
out  of  his  liability  before  aliiants  might  or  could  discover  the  true 
facts  or  learn  enough  to  properly  prepare  their  bill  of  complaint 
against  him  and  others. 

These  aliiants  sav  that  neither  in  said  Original  Petition  of  March 
3,  1906,  nor  in  said  Amended  and  Supplemental  Petition  of  Nov.  27, 
1906,  was  it  ever  admitted,  either  tacitly  or  in  any  manner  what¬ 
soever,  that  any  proper  disposition  had  been  made,  or  explanation 
given,  for  any  diminution  of  the  estate  between  the  time  when  it  first 
came  to  Raleigh  and  Waggaman  and  the  time  it  come  to 
217  Ralston  and  Waggaman,  and  all  allegations  or  statements  to 
that  effect  in  said  Petitions  for  Re-IIearing  filed  on  April  27, 
1914,  are  untrue,  and  these  affiants  further  state  that  the  aforesaid 
Petitions  of  March  3,  1906,  and  of  Nov.  27,  1906,  clearly  and  dis¬ 
tinctly  allege,  set  forth,  claim  and  show,  not  only  that  said  Thomas 
E.  Waggaman  should  be  held  accountable  for,  and  liable  for,  the  en¬ 
tire  amount  of  the  trust  estate,  but  also  that  said  Jackson  II.  Ralston, 
as  well  as  said  William  II.  II.  Raleigh,  should  each  be  held  account¬ 
able  for.  and  liable  for,  the  entire  amount  of  the  trust  estate,  and 
in  no  way  recognize  or  admit,  either  tacitly  or  otherwise  howsoever, 
that  said  Ralston’s  liability  was  anv  less  than  the  liability  of  either 

t  «. 

of  the  others.  And  these  affiants  further  state  that  it  is  inexplicable 


and  inexcusable  on  the  part  of  said  Jackson  II.  Ralston,  Trustee,  if 
he  did  not  so  believe  and  so  understand,  and  that  it  is  only  his  own 
fault,  and  lie  has  but  himself  to  blame,  if  he  permitted  himself  to 
think,  or  believe  or  understand  (as  he  now  pretends  to  assert)  that 
no  serious  or  bona  fide  attempt  would  ever  be  made  to  hold  him  for 
any  larger  sum  than  $14,000  and  some  odd  dollars. 

These  affiants  further  state  that  the  17th  paragraph  of  said  Orig¬ 
inal  Petition  of  March  3,  1906  (and  of  said  Amended  and  Supple¬ 
mental  Petition  of  Nov.  27,  1906,  alleges: 

“Your  petitioners  further  show,  that  the  state  of  affairs  which  dis¬ 
closed  the  bankruptcy  of  the  trustee  Waggaman.  also  disclosed  (as 
reported  by  the  trustee  Ralston  to  the  Court),  the  practical  disap¬ 
pearance  of  the  trust  estate.  That  as  a  matter  of  fact  (in 
218  addition  to  such  interest,  income  or  other  trust  funds  as  may 
have  from  time  to  time  come  into  their  hands)  said  Thomas 
E.  Waggaman  and  William  H.  H.  Raleigh,  trustees,  received,  and 
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should  he  cdiarged  and  debited  with,  and  required  to  account  for,  at 
least  the  following  assets  (as  set  forth  above)  belonging  to  'said  trust 
estate,  namely: 


Cash  received  from  the  Registry  of  the  Court .  $417.15 

“  “  “  “  “  “  “  “  .  506.54 

Cralle  &  Fisher,  cash  payment  $2,500.00  for  the  F  St. 
property,  (less  $1,126.10  being  all  expenses  justified 

by  the  papers  of  record  in  the  case) .  1,373.90 

Cralle  &  Fisher  notes  for  the  deferred  payments  for  said 

F  St.  property,  secured  by  deed  of  trust  thereon .  14,959.98 


$17,257.57 

And  that  (in  addition  to  much  interest,  income  or  other  trust 
funds  as  may  have  from  time  to  time  come  into  their  hands)  said 
Thomas  F.  Waggaman  and  Jackson  IF  Ralston,  trustees,  should  be 
charged  and  debited  with,  and  required  to  account  for,  at  least  an 
aggregate  of  trust  assets  belonging  to  said  trust  estate  amounting 
to  about  the  sum  of  $17,257.57." 

These  affiants  further  state  that  the  Amended  and  Supplemental 
Petition  filed  herein  on  Nov.  27.  1906,  contained  (among  others; 
the  following  Prayers: 

‘‘2nd.  That  the  defendant  William  II.  11.  Raleigh  shall  account 
to  this  Court  for  all  of  said  trust  estate  which  came  into  the  hands 
of  himself  and  his  co-trustee,  Thomas  E.  Waggaman,  or  into  the 
hands  of  either  of  them,  during  their  co-trusteeship;  and  that  said 
defendant,  William  11.  H.  Raleigh  shall  be  held  responsible 
219  for,  and  liable  for  any  and  all  loss,  deficiency,  insufficiency 
or  inadequacy  during  their  said  co-trusteeship,  and  for  any 
bad  or  improper  investments  or  neglect  of  duty  during  that  time.” 

“3rd.  That  the  defendant  Jackson  II.  Ralston,  for  himself  as  trus¬ 
tee,  and  for  Thomas  E.  Waggaman,  as  his  co-trustee,  shall  account 
to  this  Court  for  the  whole  trust  estate,  during  the  period  of  their 
co-trusteeship;  and  that  said  defendant,  Jackson  n.  Ralston  shall  be 
held  responsible  for,  and  liable  for,  any  and  all,  deficiency,  insuffi¬ 
ciency  or  inadequacy  during  their  said  co-trusteeship,  and  for  any 
bad  or  improper  investments  made,  or  continued,  during  that  time, 
and  for  any  neglect  of  duty  during  that  time." 

“5th.  That  as  to  all  of  said  notes  (except  the  Cralle  and  Fisher 
notes)  the  Court  shall  decree  that  the  same  are  such  that  a  Court  of 
Equity,  with  knowledge  of  the  facts,  should  not  at  the  time  the  same 
were  taken,  or  at  any  time  since,  or  at  the  hearing  of  this  cause,  ap¬ 
prove  the  same:  and  that  the  Court,  by  its  decree,  should  disapprove 
the  same.” 

“6th.  That  the  defendant  William  H.  H.  Raleigh  shall  be  required 
or  decreed  to  account  in  cash,  and  not  in  said  so-called  or  pretended 
securities,  for  all  of  the  trust  estate  for  which  he  is  in  any  way  liable, 
or  responsible  or  accountable.” 

“7th.  That  the  defendant  Jackson  Id.  Ralston  shall  be  required  or 
decreed  to  account  in  cash,  and  not  in  said  so-called  or  pretended 

17 — 2755a 
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securities,  for  all  of  the  trust  estate  for  which  he  is  in  any  way  liable, 
or  responsible,  or  accountable/' 

220  “9th.  And  your  present  petitioner,  Alice  Tyler  Easter 
prays  for  such  other  and  further  relief  in  the  premises  as  the 

nature  of  the  case  may  require,  and  to  the  Court  may  seem  meet  and 
proper/' 

These  afliants  consider  it  unnecessary  to  quote  further  from  the 
pleadings,  which  are  voluminous,  hereby,  however,  expressly  re¬ 
ferring  to  the  same,  so  that  they  may  speak  for  themselves,  but  these 
affiants  say  that  an  inspection  of  the  pleadings  shows  that  all  matters 
embraced  in,  and  covered  by,  the  opinion  of  the  Court  were  put  in 
issue  and  were  covered  by  the  issues  made,  and  that  both  the  defend- 
ant  Jackson  II.  Ralston,  Trustee,  and  the  defendant  William  II.  II. 
Raleigh,  as  well  as  said  Thomas  E.  Waggaman  were  each  and  all  of 
them  sought  to  he  charged  with,  and  to  be  held  responsible  for,  and 
liable  for,  and  accountable  for,  the  whole  and  entire  amount  of  the 
trust  estate,  as  well  the  entire  corpus  or  principal  thereof,  as  the 
income  thereof;  and  these  affiants  deny  nil  suggestions,  allegations 
or  statements  to  the  contrarv  which  are  found  or  contained  in  said 
petitions  filed  herein  on  April  27th,  1914.  These  affiants  further 
state  that  if  either  the  said  Raleigh  or  the  said  Ralston  did  not  be¬ 
lieve  or  understand  that  a  serious  or  bona  fide  attempt  would  be  made 
to  hold  them,  or  either  of  them,  for  any  larger  sum  than  the  sum 
of  $14,000.00  and  some  odd  hundred  dollars  as  they  now  assert  in 
their  said  petitions  of  Apr.  27,  1914,  then,  as  to  each  of  them,  it 
was  but  his  own  fault,  and  he  has  but  himself  to  blame;  and  so  too, 
if  they,  or  either  of  them,  ever  supposed  that  he  could  not  be  charged 
with  responsibility  for  the  neglect  of  the  other,  or  responsi- 

221  bility  for  the  malfeasance  of  their  co-trustee,  Waggaman, 
though  they,  and  each  of  them,  as  trustee  be  himself  guilty 

of  non-feasance  and  of  neglect  of,  and  breach  of.  his  own  trust 


duties,  then  he  has  but  himself  to  blame  for  bis  erroneous  supposi¬ 
tion  and  opinion. 

These  affiants  further  state  that  these  very  questions  were  raised 
and  argued  on  the  hearing  before  Mr.  Chief  Justice  Clahaugh  upon 
the  exceptions  to  the  respective  answers  of  said  Raleigh  and  Ralston, 
and  were  decided  bv  the  Chief  Justice  adversely  to  said  Raleigh  and 
Ralston,  and  to  each  of  them,  and  in  favor  of  said  Original  Petition¬ 
ers,  and  these  decisions  rendered  by  the  Chief  Justice  in  sustaining 
the  exceptions  to  said  answers  ought  to  have  been  enough  to  open 
the  eyes  of  said  defendants  Raleigh  and  Ralston,  and  of  each  of 
them,  and  ought  to  have  c  nvinced  them  that  their  opinions  and 
views  were  wrong  and  their  contentions  were  erroneous,  and  that  the 
Original  Petition  of  March  3,  1906,  and  the  Amended  and  Supple¬ 
mental  Petition  of  Nov.  27.  1906  set  up  and  alleged  a  good  and 
sufficient  cause  of  action  against  them,  and  against  each  of  them. 


These  affiants  further  state  that  in  the  “first"  paragraph  of  said 


Original  Petition  of  March  3,  1906.  and  of  said  Amended  and  Sup¬ 
plemental  Petition  of  Nov.  27,  1906  the  will  and  codicil  of  said  Mary 
E.  Macpherson,  which  creates  the  trust  estate,  and  the  terms  and 


provisions  thereof,  are  mentioned — a  duly  certified  copy  of  the  same, 
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marked  Exhibit  “A,”  being  therein  and  thereby  expressly  referred 
to,  and  made,  and  prayed  to  be  taken  as,  part  thereof.  And 

222  these  affiants  further  state  that  said  testatrix,  Mary  E.  Mac- 
pherson,  therein  and  thereby,  and  particularly  in  and  by 

the  sixth,  seventh,  eighth  and  ninth  clauses  thereof  devised  and  be¬ 
queathed  unto  her  nephews,  Chapman  Maupin  and  Robert  W.  Mau- 
pin,  in  fee  simple,  certain  real  estate  and  property  therein  particu¬ 
larly  mentioned,  described  and  referred  to,  upon  certain  uses  and 
trusts  and  with  certain  powers  therein  and  thereby  set  forth,  stated 
and  declared,  and  these  affiants  further  state  that  at  the  end  of  said 
ninth  clause  thereof  said  testatrix  expressly  declares  as  follows: 

“And  I  do  hereby  confer  upon  my  said  trustees  full  power  and 
authority  at  his  or  their  discretion,  from  time  to  time  to  sell  by 
public  or  private  sale,  and  to  convey  to  the  purchaser  or  purchasers, 
all  or  any,  part  of  the  trust  property  in  this  will  devised  and  be¬ 
queathed  to  my  said  trustees,  and  to  receive,  grant  acquittance  for, 
and  re-invest  the  proceeds  of  such  sales,  and  T  do  expressly  relieve 
purchasers  of  such  property  from  the  obligation  to  see  to  the  appli¬ 
cation  if  the  purchase  money."  All  of  which  will  more  fully  and  at 
large  appear  by  said  paragraph  one  of  said  petitions  and  by  said  will 
and  codicil,  or  copy  of  the  same  marked  Exhibit  “A7’  as  aforesaid, 
which  are  hereby  expressly  referred  to  as  part  of  this  affidavit. 

These  affiants  further  state  that  the  “third”  paragraph  of  said 
Original  Petition  of  March  3,  1906.  and  of  said  Amended  and  Sup¬ 
plemental  Petition  of  Nov.  27,  1906,  contained  the  following  alle¬ 
gations,  viz: 

“Third.  Your  petitioners  further  show  that  thereafter, 

223  on  the  29th  day  of  March,  1882,  the  Court  decreed  that  the 

fee  simple  estate  in  the  land  in  this  city  devised  by  said  tes¬ 
tatrix  to  Chapman  Maupin  and  Robert  W.  Maupin,  upon  the  trusts 
declared  in  said  will,  be  taken  out  of  the  said  Chapman  Maupin  the 
survivor  of  the  said  co-trustees,  and  vested  in  .James  B.  Green  of  the 
City  of  Baltimore,  together  with  all  the  rights,  powers,  duties,  and 
obligations  incident  thereto  under  the  said  last  will  and  testament; 
and  further  decree,  ‘That  all  the  trusts  vested  by  the  said  will  in  the 
said  cotrustees,  and  surviving  to  the  said  Chapman  Maupin,  be  and 
they  are  hereby  abrogated  and  repealed  as  to  him,  and  conferred 
upon  the  said  -Tames  B.  Green,  subject  to  the  terms  of  the  said  last 
will  and  testament,  *  *  *  and  that  he  shall  at  all  times  be 

subject  to  the  control  and  order  of  this  Court,  in  matters  touching 
the  trust’  *  *  *  All  which  will  more  fully  and  at  large  appear 
from  said  decree  in  this  cause  of  March  29.  1882.  to  which  reference 
is  hereby  made,  and  which  is  prayed  to  be  taken  as  part  hereof.” 

And  these  affiants  further  state  that  the  “fifth”  paragraph  of  said 
Original  Petition  of  March  3.  1906.  and  of  said  Amended  and  Sup¬ 
plemental  Petition  of  Nov.  27,  1906  contains  the  following  allega¬ 
tions.  viz: 

“Fifth.  Thereafter,  viz:  on  October  17,  1890,  this  Court  adjudged, 
ordered  and  decreed  as  follows:  that  the  fee  simple  estate  devised 
by  said  last  will  and  testament  as  aforesaid  be.  and  the  same  is, 
hereby  taken  out  of  -Tames  B.  Green,  and  vested  in  William  H.  H. 
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Raleigh  and  Thomas  E.  Waggaman,  together  with  all  the  rights, 
powers,  duties  and  obligations  incident  thereto,  under  said 

224  last  will  and  testament,  and  further  adjudged,  ordered  and 
decreed  as  follows:  That  all  the  trusts  vested  hv  the  will  in 

t / 

the  said  James  B.  Green,  he,  and  they  are,  hereby  abrogated  and  re¬ 
pealed  as  to  him,  and  conferred  upon  the  said  William  II.  II.  Ra¬ 
leigh  and  Thomas  E.  Waggaman,  subject  to  the  terms  of  the  said 
last  will  and  testament.  It  was  again  ordered,  bv  said  decree,  that 
each  of  said  trustees  ‘shall  at  all  times  be  subject  to  the  control  of 
this  Court  in  all  matters  touching  the  trust.’  All  which  will  more 
fully  appear  from  said  decree,  which  is  hereby  expressly  referred  to 
and  prayed  to  be  taken  as  part  hereof/’ 

These  affiants  further  sav  that  the  defendant  Raleigh,  in  his 
Amended  Answer  to  said  Petition,  “admits”  paragraph  1  “to  be  sub¬ 
stantially  true*';  and  “admits”  the  allegations  contained  in  para¬ 
graphs  2.  3  4  “to  be  substantially  correct”;  and  “admits”  para¬ 

graph  5  “to  he  true.”  (See  said  Raleigh’s  Amended  Answer  to  the 
same.  And  these  affiants  further  sav  that  the  defendant  Jackson  H. 
Ralston,  trustee,  in  his  Amended  Answer  to  the  allegations  con¬ 
tained  in  each  of  said  paragraphs  1.  2,  3  &  4  says:  “He  presumes 
the  same  is  true.”  and  to  the  allegations  contained  in  said  paragraph 
5  “he  says  that  so  far  as  they  go.  he  has  no  doubt  that  the  statements 
therein  contained  are  truthful.”  (See  said  Ralston’s  Amended 
Answer  to  the  same.) 

These  affiants  further  state  that  the  6th,  7th  and  <Sth  paragraphs 
of  said  Original  Petition  of  March  3,  1006,  and  of  said  Amended  and 
Supplemental  Petition  of  Nov.  27,  1906  contain  allegations  as  fol¬ 
lows.  viz: 

225  “Sixth.  Your  petitioners  further  say,  that  each  trustee 
gave  bond  in  the  sum  of  $10,000  for  the  faithful  performance 

of  his  duty.  In  the  bond  of  said  Waggaman,  bearing  date  October 
24.  1390.  it  is  recited — ‘Whereas  Thomas  E.  Waggaman  has  been 
duly  appointed  by  decree  passed  in  this  cause  on  October  17.  1<S90. 
trustee  in  conjunction  with  Wrn.  TI.  TT.  Raleigh  under  the  will  of 
Mary  E.  Macpherson.  in  place  of  James  B.  Green.’  &e.  And  in  the 
bond  of  Wm.  TI.  TT.  Raleigh  filed  on  the  29th  day  of  October,  1390. 
it  is  recited — ‘Whereas  the  said  Wm.  TT.  TT.  Raleigh  has  been  duly 
appointed  by  decree  passed  in  this  cause  October  17,  1390,  trustee 
in  conjunction  with  Thomas  E.  Wagganan.  under  the  will  of  Mary 
E.  Macpherson  in  place  of  James  B.  Green,’  &c.  All  of  which  will 
more  fully  and  at  large  appear  from  duly  certified  copies  of  said 
bonds  herewith  filed  marked  Exhibits  ‘B’  and  ‘0,’  and  prayed  to  be 
taken  as  part  hereof.  Said  original  bonds  were  each  duly  approved 
bv  the  Court.” 

“Seventh.  Your  petitioners  further  say,  that  in  the  settlement  of 
the  account  of  said  James  B.  Green,  the  Auditor’s  report  (filed  April 
6.  1891)  charged  him  with  $530.00  received  from  Chapman  Maupin. 
which  by  expenditures  allowed  was  reduced  to  $504.22 — the  balance 
due  from  accountant  as  principal;  and  the  balance  of  rents  after  de¬ 
duction  of  allowances  $2.32.  Tbe  balance  of  rents  due  from  A.  M. 
Kenadav.  during  his  possession  of  the  property,  under  the  attempted 
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sale,  which  was  set  aside,  $417.15;  to  be  augmented  by  the  rent  pre¬ 
sumably  collected  by  Kenaday  from  January  31,  1891  to  March  3, 
1891.  By  order  of  Court  filed  July  27,  1891.  the  said  Audi- 

226  tor’s  report  was  confirmed.  On  July  27,  1891,  an  order  was 
passed  directing  the  payment  by  the  Clerk  of  said  Court  to 

Raleigh  and  \\  aggaman,  trustees,  or  their  solicitors  of  record,  of 
$417.15  then  in  the  Registry  of  the  Court;  said  sum  being  the  de¬ 
duction.  on  account  of  rent  due  by  said  Kenaday,  from  the  deposit 
of  purchase  money,  made  under  order  of  Court  by  said  James  B. 
Green.  And  on  or  about  July  27  or  28,  A.  D.  1891,  said  sum  of 
$417.15  was  paid  by  said  Clerk  to  said  Waggaman  and  Raleigh, 
Trustees,  or  their  solicitors.” 

“Eighth.  5  our  petitioners  further  say,  that  on  November  24, 
1893,  the  said  Waggaman  and  Raleigh  filed  a  petition  in  which  it 
is  stated,  that  by  his  report  filed  April  6,  1891.  the  Auditor  ‘showed 
a  balance  due  of  $506.54  (being  said  sum  of  $504.22  plus  said  sum 
ot  $2.32).  and  now  in  the  Registry  of  the  Court,  and  petitioners  aver, 
that  they  are  entitled  to  an  order  directing  the  Clerk  to  pay  to  them 
said  sum  so  paid  in.  that  they  may  dispose  of  it  for  the  benefit  of 
the  beneficiaries  in  accordance  with  the  terms  of  said  will.’ 

rI  he  prayers  asked  that  an  order  ‘he  passed  directing  the  Clerk 
of  this  Court  to  pay  to  them  the  said  sum  of  $503.54  so  remaining 
with  the  Registry  to  be  disposed  of  as  by  said  will  directed.’ 

And  that  on  February  1,  1894.  it  was  ordered  that  the  Clerk  of 
this  Court  pay  to  the  trustees  Thomas  E.  Waggaman  and  W.  II.  II. 
Raleigh,  or  their  solicitors,  said  sum  of  $506.54,  deposited  in  the 
Registry  of  this  Court,  August  5,  1891.  by  James  B.  Green,  former 
trustee.” 

And  these  affiants  further  say  that  the  defendant  Wm. 

227  II.  II.  Raleigh,  in  his  Amended  Answer  to  said  Petition  says: 
“Your  respondent  admits  the  allegations  contained  in  para¬ 
graphs  6,  i  A’  S  of  said  bill  as  being  substantially  correct.”  (See 
said  Raleigh’s  Amended  Answer  to  the  same.) 

And  these  affiants  further  say  that  said  defendant,  Jackson  H. 
Ralston,  trustee,  in  his  Amended  Answer  to  said  paragraphs  6.  7 
A’  8  says: 


“Answering  the  6th  paragraph  of  the  petition,  this  respondent 
says  he  admits  the  truth  of  the  allegations  contained  in  the  6th 
paragraph  of  the  petition.” 

“Answering  the  7th  paragraph  of  the  petition,  this  respondent 
admits  the  truth  of  the  averments  therein  contained.” 

Answering  the  8th  paragraph  of  the  petition,  this  respondent 
admits  the  truth  of  the  allegations  therein  contained.”  (See  said 
Ralston’s  Amended  Answer  to  the  same.) 

And  these  affiants  further  say  that  said  defendant,  Wm.  IT.  H. 
Raleigh  in  his  Amended  Answer  filed  on  March  29,  1907.  to  the 
9th  paragraph  thereof  (among  other  things)  says: 

“Your  respondent  admits  paragraph  9  of  said  lull  to  be  true.” 
And  further  says:  “Your  respondent  together  with  the  said  Wagga¬ 
man  succeeded  in  collecting  the  sum  of  $506.54,  and  also  the  sum 
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of  $417.15,  which  said  amounts  were  paid  into  the  Registry  of  the 
Court,"  (See  said  Raleigh's  Amended  Answer  to  the  same.) 


These  affiants  further  state  that  the  tenth  paragraph  of  said  Orig¬ 
inal  Petition  of  March  3,  190),  and  of  said  Amended  and 


228  Supplemental  Petition  of  Nov.  27,  1906,  contains  the  fol¬ 
lowing  allegations,  viz: 

“Tenth.  Your  petitioners  state,  that  on  November  2nd,  1891, 
the  said  trustees  Raleigh  and  Waggaman,  with  the  sanction  of  the 
equitable  life  tenants,  filed  another  petition,  asking  authority  to  sell 
said  property  at  public  or  private  sale,  subject  of  course,  to  ratifica¬ 
tion  l)v  the  Court:  stating  their  belief,  that  ‘they  can  obtain  a  good 


price  therefor,  and  by  reinvestment  under  the  trusts  of  said  will 
twice  the  revenues  now  derived  can  be  obtained.'  On  the  same  day 
the  decree  was  passed  authorizing  the  said  trustees  to  make  sale  of 
the  said  realty  at  public  or  private  sale:  and  directing  them  to  report 
any  sale  so  made  for  the  approval  of  the  Court. 

On  February  17,  1892.  the  said  Raleigh  and  W  aggaman  reported 
to  the  Court  that  they  had  sold  the  real  estate  referred  to  in  these 
proceedings  to  Jefferson  P>.  Cralle  and  Abraham  Fisher,  at  and  for 
the  sum  of  $17,460.  upon  the  following  terms:  viz.  $2,500.  in  cash 
and  t lie  balance  in  three  equal  instalments  of  three,  six  and  nine 
years,  secured  by  deed  of  trust  on  said  property,  and  bearing  interest 
at  the  rate  of  6%  per  annum:  all  of  which  will  more  fully  appear 
from  said  report,  which  is  hereby  expressly  referred  to.  and  prayed 
to  be  taken  as  part  hereof. 

On  the  same  day,  the  said  sale  was  duly  ratified  and  confirmed 
by  the  Court.” 

And  these  affiants  further  state  that  said  sale  on  February  17, 
1892.  of  said  property  by  said  Thomas  F.  Waggaman  and 
229  William  IT.  IT.  Raleigh,  duly  appointed,  and  substituted,  and 
qualified  as  substituted  trustees,  under  said  will  of  said  Mary 
E.  Macpherson  as  aforesaid,  unto  said  Cralle  and  Fisher,  as  pur¬ 
chasers  thereof,  for  the  price  and  upon  the  terms  stated  above,  and 
the  final  ratification  of  said  sale  on  that  day  by  the  Court,  was  all 
done  in  said  Equity  Cause  No.  7907  in  which  said  Thomas  E. 
Waggaman  and  William  II.  II.  Raleigh  had  previously  been  duly 
appointed  and  substituted,  in  the  place  of  said  James  R.  Green,  as 
substituted  trustees  under  said  last  will  and  testament  of  said  Mary 
E.  Macpherson,  as  aforesaid,  and  vested  with  all  the  title,  rights^ 
powers,  duties,  and  obligations  incident  thereto,  as  aforesaid,  and 
had  duly  qualified  and  bonded,  as  aforesaid,  and  it  was  all  done 
with  the  sanction,  approval  and  consent  of  the  equitable  life  tenants, 
in  said  Equity  cause  No.  7907. 

And  these  affiants  further  say  that  the  defendant  Wm.  II.  H. 
Raleigh,  in  his  Amended  Answer  to  said  Petition  says  that  he 
“admits  the  allegations  contained  in  paragraph  10  of  said  petition 
to  be  substantially  correct.” 

These  affiants  further  state  that  shortly  after  the  Court  rendered 
its  opinion  in  this  cause,  and  kindly  furnished  counsel  for  the  re¬ 
spective  parties  with  carbon  copies  thereof,  these  affiants  drafted  a 
form  of  decree  which  they  considered  and  believed  to  be  in  proper 
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shape  and  form  and  in  conformity  with  the  opinion  which  this 
Court  had  rendered,  and  submitted  it  to  Mr.  Hugh  H.  Obear  as 
counsel  for  the  defendant  William  II.  H.  Raleigh,  and  also  sub¬ 
mitted  it  to  Mr.  Eugene  A.  Jones  as  counsel  for  the  defendant 
Jackson  II.  Ralston,  Trustee,  leaving  with  Mr.  Jones  a  true 

230  copy  of  the  same,  so  that  he  could  show  it  to  said  Ralston, 
and  so  that  Mr.  Jones  and  Mr.  Obear  and  their  respective 

clients  could  confer  with  one  another  as  to  the  wording  thereof,  and 
both  Mr.  Obear  and  Mr.  Jones  were  requested  to  inform  these 
affiants  when  it  would  suit  them  for  these  affiants  to  present  their 
said  draft  of  decree  for  signature,  and  were  from  time  to  time  in¬ 
formed.  in  substance,  through  Mr.  Eugene  A.  Jones,  that  his  client. 
Mr.  Ralston,  was  so  occupied  and  engaged  in  or  upon  the  Gompers 
case  in  the  Supreme  Court  of  the  United  States  that  he,  Mr.  Ralston, 
could  give  no  time  or  attention  to  the  consideration  of  said  decree! 
or  of  this  case,  until  he  got  through  with  the  Gompers’  case,  and 
requested  that  these  affiants  would  not  present  their  draft  of  decree 
for  signature  until  after  said  Gompers’  case  had  been  argued. 

As  a  matter  of  professional  courtesy  these  affiants  cheerfully  and 
at  once  acquiesced  in  this  request.  Some  days  after  the  arguments 
in  said  Gompers’  case  were  concluded,  and  that  case  was  accordingly 
out  of  the  way,  these  affiants  through  a  letter  to  them  from  Mr. 
Eugene  A.  Jones  were  informed  that  Mr.  Ralston  requested  these 
affiants  not  to  present  their  said  draft  of  decree  for  signature  until 
the  following  Monday,  April  2/th,  1014.  and  as  a  matter  of  pro¬ 
fessional  courtesy  these  affiants  cheerfully  acquiesced  also  in  this 
request,  and  upon  Saturday,  April  25th, ^  1914.  notified  both  Mr. 
Hugh  II.  Obear  and  Mr.  Eugene  A.  Jones  that  on  Monday,  April 
27th,  1014,  at  the  opening  of  the  Court,  these  affiants  would  present 
their  said  draft  of  decree  to  the  Court  for  signature.  These  affiants 
further  state  that  at  the  opening  of  the  Court  on  Monday. 

231  April  2  <th,  1014,  when  they  came  into  Court  with  their 
draft  of  decree  for  signature,  certain  petitions  for  re-hearing 

were  then  and  there  in  open  Court  presented— the  one  on  behalf  of 
said  defendant.  William  II.  II.  Raleigh,  and  the  other  on  behalf 
of  said  defendant,  Jackson  IT.  Ralston,  Trustee — neither  of  which 
petitions  were  filed  in  this  cause  until  said  27th  dav  of  April,  1914. 
and  until  said  petitions  were  so  presented  in  open  Court  on  April 
27th,  1914,  these  affiants  were  not  furnished  copies  or  a  copy  of 
the  same,  or  given  any  intimation  or  information  as  to  the  nature 
character,  contents  or  substance  thereof. 

These  affiants  later  that  day  (i.  e.  April  27th.  1914)  were  handed 
substantial  copies  (omitting  certain  signatures  and  jurats)  of  the 
petitions  for  re-hearing  filed  herein  on  April  27th,  1914.  and  were 
greatly  surprised,  amazed  and  astonished  at  the  allegations  and 
statements  therein  contained,  and  especially  at  the  insulting  lan¬ 
guage  employed  and  used  in.  and  the  slanderous  charges  and  im¬ 
putations  contained  in.  the  petition  and  affidavit  of  said  Jackson 
II.  Ralston,  against,  about,  concerning  or  in  relation  to.  these 
affiants,  without  any  palliation,  provocation  or  excuse  therefor, 
which  these  affiants  indignantly  resent  and  denv. 

*  %j 
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These  affiants  further  state  that  these  affiants  had  not,  nor  had 
either  of  them,  any  knowledge,  or  information  whatsoever  of  the 
existence  of  said  Equity  Cause  of  “Alice  Tyler  et  al.  versus  Mary 
Tyler  et  al.  Equity  No.  14,427"  tiled  February  13,  1893,  in  the 
Supreme  Court  of  the  District  of  Columbia,  which  is  men- 
232  tioned  and  referred  to  in  said  petitions  of  said  Ralston  and 
of  said  Raleigh  for  re-hearing  filed  herein  on  April  27,  1914, 
until  on  that  day  these  affiants  read  said  petitions,  or  copies  thereof, 
as  stated  above;  nor  had  these  affiants,  nor  had  either  of  them,  any 
knowledge  or  information  whatsoever  of  any  of  the  papers,  proceed¬ 
ings  or  other  matters  or  things  which  occurred,  or  took  place,  in 
said  Equity  Cause  No.  14,427,  or  which  appear  in,  bv  or  upon  the 
record  thereof,  until  on  April  27,  1914.  these  affiants  read  said  peti¬ 
tions,  or  copies  of  said  petitions,  of  said  Ralston  and  of  said  Raleigh 
for  re-hearing  filed  herein  on  April  27,  1914,  and  these  affiants 
further  state  that  they  did  not  so  much  as  suspect,  nor  did  either 
of  them  so  much  as  suspect,  prior  to  that  time,  nor  hear  nor  learn 
from  any  person  whomsoever  or  source  whatsoever,  anything  what¬ 
soever  to  put  them,  or  either  of  them,  on  inquiry,  or  cause  them, 
or  either  of  them,  to  so  much  as  suspect,  the  existence  of  any  such 
suit  or  proceedings,  or  of  any  of  the  matters  or  things  which  took 
place  or  occurred  in.  or  appear  in,  by  or  upon  the  record  of,  said 
Equity  Cause  No.  14.427,  and  these  affiants  expressly  and  em¬ 
phatically  deny  any  and  all  averments,  allegations  and  insinuations 
to  the  contrary  hereof. 

And  these  affiants  further  state  that  the  averments,  allegations, 
insinuations  and  charges  made  by  the  said  Jackson  II.  Ralston,  in 
his  Petition  of  April  27,  1914.  that  said  Equity  Cause  No.  14.427 
and  the  matters  and  things  therein  set  forth  or  contained  were 
known  to,  and  deliberately  suppressed  by,  these  affiants  (so  far  as 
these  affiants  are  concerned,  and  so  far  as  each  of  them  is  con- 
223  cerned)  are  wholly,  entirely  and  unqualifiedly  false  and  un¬ 
true.  These  affiants  had  no  knowledge  whatsoever  of  said 
Equity  Cause  No.  14.427  and  suppressed  nothing  whatsoever  con¬ 
cerning  it.  or  concerning  anything  that  occurred,  took  place  or  was 
done  therein,  and  only  learned  of  the  same  for  the  first  time,  on  the 
filing  on  April  27,  1914.  of  said  Petitions  of  said  Ralston,  and  of 
said  Raleigh,  for  Re-Hearing  in  this  cause. 

These  affiant-  further  state  that  since  having  their  attention  called 
for  the  fir^t  time  on  April  27th,  1914.  to  said  Equity  Cause  No. 
14.427  ac  aforesaid,  they  have  examined  the  same,  and  the  record 
thereof,  and  the  pleadings,  proofs,  papers  and  proceedings  therein, 
and  ascertained  therefrom  an  unprecedented  condition  of  affairs, 
which  they  could  not  have  surmised  and  these  affiants  deem  it  to 
he  their  duty  to  call  the  Court’s  attention  to  the  following  facts  and 
circumstances  hearing  upon,  and  relating  to,  and  concerning,  the 
same,  which  appear  to  these  affiants  ample  and  sufficient  to  show 
and  to  ec+ahlish  not  only  that  the  nature  and  character  and  objects 
of  the  Rill  of  Complaint  in  said  Equity  Cause  No.  14.427  was  un¬ 
precedented  :  but  also  to  chow  and  to  establish  that  the  pretended 
cause  of  action  by  said  Bill  of  Complaint  in  said  Equity  Cause  No. 
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14.427  attempted  to  be  set  up,  and  the  relief  therein  and  thereby 
attempted  to  be  prayed  for,  were  matters  beyond  the  jurisdiction  of 
the  Court  in  said  Equity  Cause  No.  14,427,  and  concerning  which  the 
Court  had  no  power,  authority  or  jurisdiction  to  pass  any  decree  in 
said  Equity  Cause  No.  14,427. 

rI  hese  affiants  in  this  connection  further  state  that  said 

234  Equity  Cause  No.  14.427  was  not  filed  or  instituted  until 
Dec.  22,  1802;  but  that  long  prior  to  that  time,  as  stated 

above  the  Court,  by  its  decree  passed  on  October  17,  1890  in  Equity 
Cause  No.  i  00  <  had,  as  to  said  1  Street  property,  adjudged,  ordered 
and  decreed  as  follows:  that  the  fee  simple  estate  devised  by  said  last 
will  and  testament  as  aforesaid  be.  and  the  same  is  hereby  taken  out 
of  James  B.  Green,  and  vested  in  William  H.  II.  Raleigh  and 
Thomas  E.  Waggaman,  together  with  all  the  rights,  powers,  duties 
and  obligations  incident  thereto,  under  said  last  will  and  testament; 
and  further  adjudged,  ordered  and  decreed  as  follows:  That  all  the 
trusts  vested  by  the  will  in  the  said  James  B.  Green,  be  and  they 
are  hereby  abrogated  and  repealed  as  to  him,  and  conferred  upon 
the  said  William  IT.  II.  Raleigh  and  Thomas  E.  Waggaman. 
subject  to  the  terms  of  the  said  last  and  testament.  And  it  was 
further  ordered  by  said  decree  in  said  Equity  Cause  No.  7907, 
that  each  of  said  trustees  “shall  at  all  times  be  subject  to  the 
control  of  this  Court  in  all  matters  touching  the  trust ;”  and  that 
long  prior  to  the  filing  or  institution  of  said  Equity  Cause  No. 

14.427  the  said  Thomas  E.  Waggaman  and  the  said  William  H. 
H.  Raleigh — the  former  on  or  about  October  24.  1890,  and  the 
latter  on  or  about  October  29.  1890 — had  duly  qualified  and  given 
bond  as  such  substituted  trustees  pursuant  to  tbe  decree  of  said  Court 
in  said  Equity  Cause  No.  7907,  and  said  original  bonds  had  been 
duly  approved  by*  the  Court  in  that  cause. 

And  these  affiants  further  state  that  long  prior  to  the  filing  or 
institution  of  said  Equity  Cause  No.  14,427,  (said  substituted 

235  trustees  Raleigh  and  Waggaman  being  at  the  time  fully 
vested  as  such  substituted  trustees  with  title  to  said  real  estate, 

and  with  nil  said  trusts,  rights,  powers,  duties  and  obligation  in¬ 
cident  thereto,  under  said  last  will  and  testament,  and  under  and 
subject  to  the  terms  and  provisions  thereof)  they,  the  said  Thomas 
E.  Waggaman  and  William  IT.  IT.  Raleigh,  substituted  trustees  as 
aforesaid,  on  Nov.  2d.  1891.  with  the  sanction  of  the  equitable  life 
tenants,  filed  in  said  Equity  Cause  No.  7907,  their  petition  asking 
authority  to  sell  said  property  at  public  or  private  sale,  subject  of 
course,  to  ratification  by  the  Court:  stating  their  belief,  that  they 
could  obtain  a  good  price  therefor,  and  by  reinvestment  under 
the  trusts  of  said  will  twice  the  revenues  then  derived  could  be 
obtained:  and  on  the  same  day  (i.  e.  Nov.  2nd.  1891)  a  decree  was 
passed  in  said  Equity  Cause  No.  7907  authorizing  the  said  trustees 
to  make  sale  of  the  said  realty  at  public  or  private  sale:  and  directing 
them  to  report  anv  sale  so  made  for  the  approval  of  the  Court. 

And  these  affiants  further  state  that  long  prior  to  the  filing  or 
institution  of  «aid  Equity  Cause  No.  14.427  («aid  substituted  trustees 
Raleigh  and  Waggaman  being  at  the  time  still  fully  vested  as  such 
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substituted  trustees  with  title  to  said  real  estate,  and  with  all  said 
trusts,  rights,  powers,  duties  and  obligations  incident  thereto,  under 
said  last  will  and  testament,  and  under  and  subject  to  the  terms 
and  provisions  thereof )  they,  the  said  Thomas  E.  Waggaman  and 
William  II.  11.  Raleigh,  substituted  trustees  as  aforesaid,  on  Febru¬ 
ary  17,  1802,  reported  to  the  Court  in  said  Equity  Cause 

236  No.  7907,  that  they  had  sold  the  real  estate  referred  to  in 
these  proceedings  (i.  e.  the  said  F  Street  property)  to  Jef¬ 
ferson  B.  Craile  and  Abraham  Fisher,  at.  and  for  the  sum  of  $17,- 
460  upon  the  following  terms;  viz.  $2,500.  in  cash  and  the  balance 
in  three  equal  instalments  of  three,  six,  and  nine  years,  secured 
by  deed  of  trust  on  said  property,  and  bearing  interest  at  the  rate 
of  6%  per  annum.  And  these  atliants  further  state  that  annexed 
to  said  Trustees'  aforesaid  Report  of  Sale,  and  filed  therewith  in 
said  Equity  Cause  No.  7907,  was  the  written  sanction,  consent  and 
approval  of  the  equitable  life  tenants  in  the  words  and  figures  fol¬ 
lowing,  to  wit: 

“We,  Susan  W.  Edwards,  and  Alice  Tyler,  beneficiaries  under 
the  will  of  Mary  E.  Maepherson  do  hereby  consent  to.  and  approve 
the  sale  of  the  property  in  these  Proceedings  mentioned  at  and 
for  the  sum  of  $17,460.  upon  the  terms  in  the  above  report  set  forth, 
and  we  request  the  immediate  final  ratification  thereof. 

SUSAN  W.  EDWARDS. 
ALICE  TYLER. 

And  these  affiants  further  state  that  on  the  same  day  (i.  e.  on 
February  17,  1692)  the  following  order  emitied  in  Equity  Cause  No. 
7907  was  passed  by  the  Court  in  that  cause,  viz.: 

“Upon  consideration  of  the  report  of  Win.  IF  II  Raleigh  and 
Thomas  E.  W aggaman,  this  day  filed,  and  of  the  consent  of  Susan 
WT.  Edwards  and  Alice  Tyler  on  said  trustees'  repo:  t  endorsed:  it 
is  this  17th,  day  of  February  A.  1  >.  1892,  ordered  by  the  Court 
that  the  sale  by" said  trustees  reported  be,  and  the  same  is,  hereby 
finally  ratified  and  confirmed. 

237  These  affiants  further  state  that  said  sale  of  said  propertv 
having  been  so  made  by  said  Waggaman  and  Raleigh  a*  sub¬ 
stituted  trustees  as  aforesaid,  whilst  vested  with  title,  and  with  all 
the  trusts,  rights,  powers,  duties  and  obligations  thereto,  under  said 
will  and  under  said  decrees,  and  the  same,  with  the  written  sanction, 
consent  and  approval  of  said  equitable  beneficiaries  for  life  under  said 
will,  having  been  so  finally  ratified  and  confirmed  by  the  Court  in 
said  Equity  Cause  No.  7907,  it  became  the  duty  of*  said  Waggaman 
and  Raleigh,  as  substituted  trustees  under  said  will,  to  enforce  said 
sale  so  made  in  said  Equity  Cause  No.  7907,  and  to  hold  said  pur¬ 
chasers  to  said  contract  of  sale  of  said  property  made  in  said 
Equity  Cause  No.  7907,  and  not  to  do  anything,  or  to  permit  any¬ 
thing  to  be  done,  that  might  or  could  waive,  abandon,  change,  alter, 
lose,  or  even  in  any  way  endanger  that  sale,  or  the  terms  and  pro¬ 
visions  thereof. 

These  affiants  further  state  that  the  entire  proceeds  of  said  sale  of 
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said  real  estate,  constituted,  composed,  consisted  of.  and  was  alto¬ 
gether  and  entirely  corpus  of  said  trust  estate— standing  as  it  did  in 
the  place  and  stead  of  said  real  estate  itself,  which  was  wholly 
corpus— and  that  said  Thomas  E.  Waggaman  and  William  IT.  H. 
Raleigh,  as  such  substituted  trustees,  were  not  entitled  to  any  com¬ 
missions  whatsoever  upon  the  proceeds  of  said  sale,  or  upon  any  part 
of  the  proceeds  of  said  sale,  as  they,  with  the  sanction,  consent  and 
approval  of  their  equitable  beneficiaries  for  life,  had  not  onlv  made 
f  said  sale  but  had  also  had  said  sale  finally  ratified  and  con- 

238  firmed  by  the  Court  in  said  Equity  Cause  No.  7907,  and 

had  done  all  of  this  in  said  cause  No.  7907  in  which  they  were 
duly  appointed  and  qualified  as  such  substituted  trustees,  and  in 
which  thev  were  duly  vested  with  the  title  to  said  real  estate  as  such 
substituted  trustees,  and  in  which  they  were  also  dulv  vested  with  all 
the  trusts,  rights,  powers,  duties  and  obligations  incident  thereto  as 
such  substituted  trustees,  and  had  done  all  of  this  in  the  exercise  and 
performance  of  their  powers  and  duties  as  such  substituted  trustees, 
by  virtue  of  their  title,  and  of  their  rights,  powers,  duties  and  obliga¬ 
tions  as  such  substituted  trustees  under  the  terms,  provisions  and 
authority  conferred  upon  them  by  said  will,  and  by  said  decrees  in 
said  Equity  Cause  No.  7907 — the  terms  and  provisions  of  said  will 
requiring  the  proceeds  of  said  sale  to  be  invested  or  reinvested  upon 
the  trusts  in  said  will  declared,  and  entitling  the  trustees  making 
said  sale  in  the  exercise  of.  and  under  and  by  virtue  of,  their  title, 
rights,  powers,  duties  and  obligations  under  said  will  to  no  commis¬ 
sions  whatsoever  upon  any  proceeds  of  any  such  sale,  and  to  no  com¬ 
missions  whatsoever  upon  any  principal  or  corpus  of  the  trust  estate, 
or  upon  any  investment,  reinvestment  or  change  of  investment 
thereof:  but  at  most  only  to  commissions  upon  income  for  faithful 
performance  of  their  trust  duties. 

These  affiants  further  state  that  although  (after  said  Thomas  E. 
Waggaman  and  William  IT.  II.  Raleigh  as  such  substituted  trustees 
had  so  made  said  sale  of  said  real  estate  to  said  Cralle  and  Fisher,  as 
purchasers  thereof  for  the  price  and  upon  the  terms  aforesaid 
239  in  said  Equity  Cause  No.  7907,  and  after  said  sale  had  been 
finally  ratified  and  confirmed  on  February  17th,  A.  I).  1892. 
bv  the  Court  in  said  Equity  Cause  No.  7907  as  aforesaid  )  it  was  the 
duty  of  said  Waggaman  and  Raleigh,  as  such  substituted  trustees 


under  said  will  to  enforce  said  sale  so  made  in  said  Equity  Cause  No. 
7907,  and  to  hold  said  purchasers  to  said  contract  of  sale  of  said 
property  sqjnade  in  said  Equity  Cause  No.  7907,  and  not  to  do  any¬ 
thing,  or  to  allow  anything  to  be  done,  that  might  or  could  waive, 
abandon,  change,  alter,  lose,  or  even  in  any  way  endanger  that  sale, 
or  the  terms  and  provisions  thereof,  yet  these  affiants  further  state 
that  said  Thomas  E.  Waggaman  and  William  IT.  II.  Raleigh,  as  such 
substituted  trustees,  appear  to  have  neglected  their  duties  in  that  re¬ 
gard.  and  to  have  rested  supinely  from  and  after  February  17th. 
A.  D.  1892,  when  said  sale  was  finally  ratified  and  confirmed  in  said 
Equity  Cause  No.  7907  as  aforesaid,  until  Dec.  22,  1892,  when  the 
above  mentioned  Bill  of  Complaint  in  said  Equity  Cause  No.  14,427 
was  filed,  and  even  since  the  filing  thereof  have  continued  their 
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neglect  as  such  substituted  trustees  under  the  terms  and  provisions 
of  said  will. 

And  these  affiants  further  state  that  said  Equity  Cause  No. 

14.427  was  not  filed  or  instituted  in  the  name  or  names 
of  said  Thomas  E.  Waggaman  and  William  II.  II.  Kaleigh, 
as  substituted  trustees  as  aforesaid,  nor  was  t lie  same  filed  to  enforce 
the  aforesaid  sale  which  already  and  previously  had  been  made  and 
finally  ratified  and  confirmed  in  said  Equity  Cause  No.  7007.  On 
the  contrary  it  i<  instituted  in  the  names  of  the  equitable  life  tenants, 

Alice  Tyler  and  Susan  W.  Edwards,  as  the  only  complainants 

240  therein,  against  Mary  M  Tyler  (mother  of  said  Alice  Tyler), 
Henry  I*.  Tyler,  Jr.  (brother  of  said  Alice  Tyler),  and 

against  said  William  II.  IT.  Kaleigh  and  Thomas  E.  \\  aggaman,  as 
substituted  trustees  under  said  last"  will  and  testament  of  said  Mary 
E.  Macpherson.  a-  the  only  defendants  to  said  Equity  Cause  No. 
14.427:  and  these  affiants  further  state  that  Mr.  Irving  M  illiam- 
son — attorney  for  said  Thomas  E.  Waggaman,  substituted  trustee 
aforesaid — signed  said  Bill  of  Complaint  in  said  Equity  Case  No. 

14.427  a-  solicitor  for  said  Alice  Tyler,  complainant  therein,  and 
that  Mr.  K.  IT.  Spencer— attorney  for  said  William  II  II.  Kaleigh. 
substituted  trustee  aforesaid — signed  said  Bill  of  Complaint  in  said 
Equity  Cause  No.  14.427  as  solicitor  for  said  Susan  W.  Edwards, 
complainant  therein. 

And  these  affiant-  further  state  that  said  Bill  of  Complaint  in 
said  Equity  Cause  No.  14.427  not  only  was  not  a  hill  for  specific 
performance  of  -aid  contract  of  sale  which  had  been  made,  approved 
and  finally  ratified  and  confirmed  in  said  Equity  Cause  No.  7907, 
hut  also  that  it  was  not  filed  against  said  Jefferson  B.  Cralle  and  Abra¬ 
ham  Fisher,  or  against  either  of  them — purchasers  of  said  property 
in  and  under  that  sale — and  that  as  a  matter  of  fact  the  said  Cralle 
and  Fisher  are  not,  nor  is  either  of  them,  sued  in,  or  made  defend¬ 
ant  in  or  to.  said  Equity  Cause  No.  14,427  at  all. 

And  these  affiants  further  state  that  said  Bill  of  Complaint  in  said 
Equity  Cause  No.  14.427  (after  setting  forth,  and  referring  to.  said 
Will  of  Said  Mary  E.  Macpherson,  and  to  said  proceedings  in  said 
Equity  Cause  No.  7907,  sought  to  have  the  Court  pass,  and 

241  prayed  the  Court  to  pass,  in  said  Equity  Cause  No.  14.427, 
a  decree  for  the  sale  of  said  identical  real  estate,  and  sought 

to  have  the  Court  appoint,  and  prayed  the  Court  to  appoint  said 
William  II.  II.  Kaleigh  and  Thomas  E.  Waggaman  trustees  to  make 
such  sale,  not  as  substituted  trustees  vested  with  title  to  said  real 
estate,  and  with  all  the  trusts,  rights,  powers,  duties  and  obliga¬ 
tions  incident  thereto  under  and  by  virtue  of  said  will,  and  the  terms 
and  provisions  thereof,  and  of  said  decrees  and  proceedings  in  said 
Equity  Cause  No.  7907 :  but,  on  the  contrary,  merely  as  persons 
to  be  designated  by  the  Court  to  make  such  sale  in  said  Equity 
Cause  No.  14.427.  and  as  mere  appointees  of  the  Court  in  that 
cause,  wholly  irrespective  of,  and  independently  of,  any  title  to 
said  property,  or  of  any  trust,  rights,  powers,  duties  or  obligations 
concerning  the  same  which  were  founded  upon,  or  were  derived 
from,  or  grew  out  of.  said  will,  or  the  terms  and  provisions  thereof. 
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or  said  decrees  and  proceedings  in  said  Equity  Cause  No.  7907;  and 
these  affiants  further  state  that  said  Bill  of  Complaint  in  said  Equity 
Cause  No.  14,427,  and  the  alleged  or  pretended  cause  of  action 
therein  and  thereby  attempted  to  he  maintained  as  well  as  the  relief 
therein  and  thereby  prayed  for,  and  sought  to  be  obtained,  were, 
under  the  circumstances,  wholly  beyond  the  power,  authority  and 
jurisdiction  of  the  Court  in  Equity  Cause  No.  14,427.  and  that  it 
was  the  duty  of  said  Thomas  E.  Waggaman  and  of  said  William 
H.  If.  Raleigh,  and  of  each  of  them,  as  defendants  in  said  Equity 
Cause  No.  14,427,  to  have  opposed  and  contested  that  suit,  and  the 
relief  therein  prayed  for.  and  to  have  set  up  the  Court’s  lack 
242  of  jurisdiction.  But,  instead  of  doing  so.  the  said  Raleigh,  in 
his  answer  to  said  Equity  Cause  No.  14.427,  speaks  of  said 
hill  of  complaint  as  being  ‘‘an  amicable  <uit’’  against  himself  and 
his  co-trustee,  Thomas  E.  Waggaman.  and  says  that  ‘“he  admits  the 
allegations  contained  therein,  and  asks  that  the  relief  prayed  for  may 
he  granted:  ’  and  the  said  Waggaman,  in  his  answer  to  said  Equity 
Cause  No.  14,427  says: 

“This  defendant  admits  the  allegations  contained  in  said  bill  and 
consents  to  the  granting  of  the  relief  prayed  for.” 

And  in  this  connection  these  affiants  further  state  that  the  answer 
of  said  defendant,  Ilenrv  B.  Tyler.  Jr.,  in  proper  person,  as  well  as 
his  formal  answer  by  guardian  ad  litem,  and  the  answer  of  said 

to  said  Equity  Cause  No.  14.427,  are 
each  and  all  wholly  in  the  handwriting  of  said  Irving  Williamson, 
except  the  respective  signatures  to  the  same:  and  these  affiants 
further  state  that  the  answer  of  said  defendant,  Thomas  E.  Wagga¬ 
man,  to  said  Equity  Cause  No.  14,42/  is  likewise  wholly  in  the 
handwriting  of  said  Irving  A\  illiamson,  except  the  signature  to  the 


same. 


And  these  affiants  further  state  that  such  proceedings  were  had 
in  said  Equity  Cause  No.  14.42/  that  the  court  by  its  decree  of 
February  9th,  A.  I).  189,3.  in  that  cause  (without  any  power,  author¬ 
ity  or  jurisdiction  so  to  do)  undertook  to  decree  that  a  new,  distinct 
and  independent  sale  of  said  real  estate  be  made  to  whomsoever 
should  purchase  it  at  public  or  private  sale,  and  (without 
243  any  power,  authority  or  jurisdiction  so  to  do)  undertook  to 
appoint  Thomas  E.  Waggaman  and  William  II.  H.  Raleigh, 
trustees  to  make  such  sale,  as  appointees  merely  of  said  court  in 
said  Equity  Cause  No.  14,42/  (and  undertook  so  to  do  independently 
of,  irrespective  of,  and  separately  and  apart  from,  any  and  all  title, 
rights,  powers,  duties,  obligations  and  trusts  that  had  devolved  upon 
them,  or  had  been  conferred  upon  them,  or  had  vested  in  them, 
JUS  substituted  trustees,  under,  hv  reason  of.  or  by  virtue  of.  said  will 
and  of  said  proceedings  and  decrees  in  said  Equity  Cause  No.  7907) 
and  in  and  by  said  decree  of  February  9.  1893,  in  said  Equity 
Cause  No.  14.427  (among  other  thing-)  the  court  undertook  to 
decree  that  said  Waggaman  and  Raleigh  should  first  file  in  the 
Clerk’s  office  their  separate  bonds  to  the  United  States,  each  in  the 
penalty  of  $17,000,  conditioned  for  the  faithful  performance  of  the 
trusts  reposed  in  them  by  that  decree,  and  further  prescribed  the 
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terms  of  said  sale  as  follows;  viz:  “Which  said  terms,  whether  at 
public  auction  or  private  sale  shall  be  as  follows: 

One  third  cash,  of  which  a  deposit  of  $500  shall  be  required  at  the 
time  of  sale,  and  the  balance  in  equal  instalments  in  one,  two,  three 
and  four  years,  for  which  the  notes  of  the  purchasers  bearing  in¬ 
terest  from  day  of  sale,  payable  quarterly  and  secured  by  deed  of 
trust  on  the  property  sold  shall  be  taken,  or  the  purchase  money 
may  be  paid  all  in  cash  at  the  option  of  the  purchaser;  the  court 
reserving  to  the  trustees  the  right  to  modify  said  terms  of  sale  sub¬ 
ject  to  its  approval/' 


And  these  atliants  further  state  that  thereafter  to  wit  on 

244  March  1<S,  1893,  the  said  Thomas  E.  Waggaman  and  Wm.  II. 

11.  Raleigh,  as  trustees  appointed  by  said  decree  of  Feby.  9, 

1893,  in  said  Equity  Cause  No.  14.427  tiled  their  report  in  that  cause, 
in  which  report  (among  other  things)  they  state: 

That  they  gave  the  bonds  required  of  them  respectively  by  said 
decree,  which  bonds  were  duly  approved  by  the  court.  And  that 
since  qualifying  they  have  received  an  offer  from  Abraham  Fisher 
and  Jefferson  R  Cralle,  for  the  purchase  of  the  property  described 
in  this  cause,  “at  and  for  the  sum  of  $17,400  upon  the  following 
terms:  $2,500  cash,  and  the  balance  in  three  equal  instalments 
on  or  before  three,  six  and  nine  vears.  secured  bv  deed  of  trust  on 
said  property,  and  bearing  interest  at  the  rate  of  six  per  centum 
per  annum,  payable  semi-annually,”  and  that  said  Fisher  and 
Cralle  have  deposited  with  said  trustees  the  sum  of  $500  on  ac¬ 
count  of  said  purchase.  And  in  their  said  report  of  Mareh  18,  1893 
(among  other  things),  they  further  state  as  follows:  “Said  offer  is  a 
renewal  of  the  sale  made  to  said  Fisher  and  Cralle  under  decree 
in  Equity  No.  7907,  in  this  court,  which  sale  was  duly  ratified  in 
said  cause.”  *  *  *  “And  your  trustees  recommend  the  accept¬ 

ance  of  said  offer,  and  they  have  made  sale  to  said  purchasers,  sub¬ 
ject  to  the  ratification  thereof  by  the  court.”  *  *  *  “And  said 

trustees  suggest  to  the  court  that,  inasmuch  as  said  sale  has  already 

,  o n fi  med  in  said  Equity  No.  7907,  and  the 

fact  that  said  price  is  a  good  one  has  been  proved  by  the  testimony 
in  thi>  cause,  that  said  sale  now  reported  should  be  finally  con¬ 
firmed  without  the  usual  delay  of  thirty  days,  and  they  re- 

245  quest  that  such  order  of  final  ratification  mav  he  passed 
forthwith.” 


And  these  affiants  further  state  that  upon  the  same  day  (i  e. 
upon  March  18.  1893),  in  said  Equity  Cause  No.  14,427,  the  court 
(without  any  power,  authority  or  jurisdiction  so  to  do)  undertook 
to  pass  the  following  decree  in  said  Equity  Cause  No.  14,427.  viz: 

'T  pon  consideration  of  the  report  of  the  trustees  in  this  cause 
this  day  filed,  and  it  appearing  to  the  court  that  the  sale  now  re¬ 
ported  by  said  trustees  was  heretofore  finally  ratified  by  deeree 
passed  in  Equity  No.  7907  in  this  court,  and  bv  evidence  taken  in 
this  cause  it  appearing  to  the  court  that  the  said  sale  is  a  good  one, 
it  is  this  18th  day  of  March,  A.  I).  1893,  ordered  by  the  court  that 
said  sale  so  reported  be  and  the  same  is  hereby  finally  ratified  and 
confirmed. 
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And  it  is  further  ordered  that  this  cause  be  and  it  is  referred 
to  tiie  Auditor  of  this  court  with  instructions  to  state  the  trustees’ 
account,  and  to  report  to  whom  and  in  what  proportions  the  fund 
m  this  cause  is  distributable,  and  also  to  ascertain  and  allow  rea-on- 
fthle  fees  to  the  solicitors  for  the  complainants  in  this  cause.” 

n  '  t  'l-Tf  a,!nI!tS  further  state  that  the  orders  or  decrees  of 
October  1  <tli,  1S.)0,  of  Nov.  2nd,  1891,  and  of  Febv.  17th.  1892 

in  said  Equity  Cause  No.  7907  were  never  at  any  time,  or  in  any 
nianner  set  aside,  vacated  or  annulled,  but,  ever' since  the  passage 
°  the  same  have  remained  in  full  force  and  virtue,  and  these 
affiants  further  state  that  the  sale  of  said  real  estate,  which,  on 
r ebv.  It,  1892,  was  reported  by  said  Thomas  E.  Wagga- 
24  j  man  and  \\  llliarn  II-  IT.  Raleigh,  substituted  trustees  in  said 

,  ,  ]!" *>'  ,Cfuse  as  having  been  made  bv  them  as 

Mich  substituted  trustees,  to  Jefferson  B.  Crane  and  Abraham  Fisher 
at  and  for  the  sum  of  $1  / ,460  upon  the  following  terms:  viz.  .$2  500 
in  cash  and  the  balance  in  three  equal  instalments  of  three  m\  and 
tune  years,  secured  by  deed  of  trust  on  said  property,  and  barin' 
Intel  list  at  the  rate  of  6%  per  annum,  and  which  (with  the  sanction" 
consent  and  approval  of  said  Susan  \V.  Edwards  and  Alice  Tvler 
as  beneficiaries  under  the  will  of  Mary  E.  Macpherson)  on  that  dav 
(i.  c  on  February  17th.  1892),  was  finally  ratified  and  confirmed 

fcd  ev^T  ,n,Td  ^uit-v,Cause >.  7907,  was  in  all 
r  a  ea«ly  enforceable  as  such  in  said 

bv  virtue  oTric  F  t  °i|  ^  Waaaaman  and  Raleigh. 

l  •  h  ,  1  an,!  !eftanient  of  said  Marv  E.  Macpherson 

'1  ,,ie.  ter'lls  nnd  provisions  thereof,  and  bv  virtue  of  the 

ae  that  they  by  proceedings  in  said  Equity  Cause  \o  7907 

i-T!'  /  '  su  'stlt,lted  ?s  trustees  under  said  will,  and  as  such 

hst  luted  trus  ees  not  only  had  been  duly  vested  with  coniXte 

to  Niid  leal  estate,  but  also  had  been  duly  vested  with  all  the 
rusts,  rights,  powers,  duties  and  obligations  incident  thereto  and 
because  among  other  powers  there  was  conferred  upon  them  bv'the 
express  terms  and  provisions  of  testatrix’s  will  full  power'  and 
authority  at  their  discretion  from  time  to  time  to  sell  bv  public 
oi  pmate  sale,  and  to  convey  to  the  purchaser  or  purchasers  ail 
or  any  part  of  the  trust  property  in  said  will  devised  to  ,Ui- 
-4<  tuxs  trustees,  and  to  receive,  grant  acquittances  for  and 
reinvest  lie  proceeds  of  such  sales,  and  also  because  ltd 
testatrix  expressly  reheved  purchasers  of  such  property  from  "the 
obligation  to  see  to  the  application  of  the  purchase  money 

And  these  affiants  further  state  that  because  said  prior 'sale  «o 
made,  and  so  previously  finally  ratified  and  confirmed  in  said 
Equity  Cause  No.  <907,  was  never  at  any  time  or  in  nnv  ,  ^ 

se,  aside,  vacated  dr  annulled,  but  remainefaCf  “ft,  ” 
and  virtue,  the  court  in  said  Equity  Cause  Xo  14  i->-  , 

power,  authority  or  jurisdiction  to  decree  any  other  ew  or 
subsequent,  or  different  sale  of  the  identical  property  which  had 
been  previously  sold,  and  the  sale  thereof  finally  ,-,tifiJ  a  ad 

firm.,,  *  alora.M  i„  „id  c ,Z  “wl'tu'Z 
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court  in  said  Equity  Cause  No.  14,427  any  power,  authority  or 
jurisdiction  to  ratify  any  other,  or  new,  or  subsequent  sale  of  the 
identical  property  which  had  been  previously  sold,  and  the  sale 
thereof  finally  ratified  and  confirmed  as  aforesaid  in  said  Equity 
Cause  No.  7907 ;  and  especially  so  as  the  sale  in  said  Equity 
Cause  No.  14,427  does  not  purport  to  have  been  reported  to,  or 
confirmed  by,  the  court  in  that  cause  until  March  18,  1893,  and 
as  the  sale  in  said  Equity  Cause  No.  7907  purports  to  have  been 
reported  to,  and  finally  ratified  and  confirmed  by,  the  court  in  said 
Equity  Cause  No.  7907  on  February.  17th,  1892  and  consequently 
the  trust  estate  would  be  deprived  of,  and  would  lose  interest  dur¬ 
ing  that  interval  of  over  thirteen  months. 

Moreover,  these  affiants  further  state  that  in  said  Equity  Cause 
No.  14,427  the  court,  without  any  power,  authority  or 

248  jurisdiction  so  to  do,  not  only  undertook  to  decree  that  a 
new  and  subsequent  sale  should  be  made  in  that  cause,  and 

to  ratify  a  new  and  subsequent  sale  when  reported  to  it  in  that 
cause,  notwithstanding  the  fact  that  in  said  Equity  Cause  No.  7907 
the  same  identical  property  had  previously  been  decreed  to  be  sold, 
and  had  previously  been  sold  and  that  said  previous  sale  had  been 
finally  ratified  and  confirmed  as  aforesaid ;  but  also  in  said  Equity 
Cause  No.  14,42/  the  court,  without  any  power,  authority  or  juris¬ 
diction  so  to  do,  undertook  to  appoint  said  William  II.  II.  Raleigh 
and  Thomas  In.  M  aggainan  trustees  to  make  such  new  sale,  and 
undertook  to  ratify  and  confirm  a  pretended  new  sale  reported  by 
them,  not  as  substituted  trustees  vested  with  title  to  said  real  estate, 
or  vested  with  the  trusts,  rights,  powers,  duties  and  obligations  inci¬ 
dent  thereto,  growing  out  of.  or  derived  from,  said  will,  and  from  the 
terms  and  provisions  thereof,  and  of  said  orders,  decrees  and  pro¬ 
ceedings  in  said  Equity  f  ause  No.  /907;  but  on  the  contrary  merely 
as  persons  designated  by  the  court  in  said  Equity  Cause  No.  14,427, 
and  as  mere  appointees  of  the  court  in  that  cause,  wholly  irrespective 
of,  and  independently  of,  any  title  vested  in  them  to  said  property, 
or  of  any  trusts,  rights  powers,  duties  or  obligations  resting  upon 
them,  or  vested  in  them,  concerning  said  property,  which  were  in 
any  way  founded  upon,  or  derived  from,  or  grew  out  of,  said  will, 
or  the  terms  and  provisions  thereof,  or  which  were  in  any  way 
founded  upon,  or  derived  from,  or  °rew  out  of  said  orders,  decrees 
and  proceedings  in  said  Equity  Cause  No.  7907. 

249  And  these  affiants  further  state  that,  under  the  circum¬ 
stances.  said  decree  of  February  9.  1893,  and  said  order  of 

March  18.  1898.  each  of  which  the  Court  undertook  to  pass  in  said 
Eouitv  Cause  No.  14.42/,  are,  and  each,  and  both  of  them,  are  null 
and  void. 


And  these  affiants  further  state  that,  from  and  by  the  papers 
and  proceedings  in  said  Equity  Cause  No.  14.427,  it  not  only  clearly 
appears  and  is  shown  that  the  Court  had  no  power,  authority  or 
jurisdiction  to  entertain  that  suit  or  to  grant  any  relief  therein  or 
thereby  nought  to  be  o’  tained.  but  it  also  clearly  appears  that  said 
Equity  Cause  No.  14.427  was  not  a  suit  to  recover  the  trust  estate, 
or  any  part  thereof  (as  the  same  had  previously  been  recovered  in 
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Equity  No.  7907)  nor  was  it  a  suit  to  save,  preserve,  conserve  or 
protect  the  corpus  of  the  trust  estate,  or  any  part  of  the  corpus 
thereof,  from  diminution  or  destruction,  or  impairment  thereof 
nor  was  it  a  suit  that  could  in  anywise  enhance  or  benefit  either 
the  corpus  of  the  trust  estate,  or  aid  or  benefit  the  cestuis  que  trust; 
hut,  on  the  contrary,  from  the  papers  and  proceedings  in  said 
Equity  Cause  No.  14,427  it  appears  and  looks  as  though  the  said 
Thomas  E.  Waggaman  and  William  II.  II.  Raleigh*  must  (by 
some  mean-  and  in  some  manner  to  these  affiants  unknown)  have 
fraudulently  induced  their  cestuis  que  trust  to  institute  said  Equity 
Cause  No.  14,42/  without  explaining  it  to  them,  and  without  their 
comprehending,  realizing  or  understanding  the  real  aim,  object,  na- 
tuie  oi  character  thereof,  and,  moreover,  must  have  fraudulently 
induced  their  said  cestuis  que  trust  to  institute  and  prosecute  the 

same  by,  with  and  through  Mr.  Irving  Williamson _ wrho 

-•)0  W;N  snid  Thomas  E.  Wagga  man’s  attorney — as  solicitor  for 
said  Alice  Tyler,  and  by,  with  and  through  Mr  R  H 
Spencer— who  was  said  William  II.  H.  Raleigh’s  attorney— as 
solicitor  for  said  Susan  W.  Edwards,  so  as  to  enable  the  said " Wag¬ 
gaman  and  the  said  Raleigh  to  thereby  fraudulently  impose  upon 
their  >aid  ce>tui>  que  trust  and  upon  the  Court,  and  to  fraudulently 
use  their  said  cestuis  que  trust  as  cats’  paws,  so  to  speak,  to  puil 
the  chestnuts  out  of  the  fire  for  said  substituted  trustees,’  and  to 
enable  said  trustees  to  wrongfully,  illegally,  improperly  and  fraudu¬ 
lently  obtain  c i edits  and  allowances  ot  and  hy  large  amounts  out  of 
the  corpus  of  the  trust  estate,  which  it  was  their  duty  as  substituted 
trustees  as  aforesaid  under  the  terms  and  provisions  of  said  will  to 
have  invested  and  preserved  as  corpus,  and  which  it  was  their  dutv 
as  such  substituted  trustees  to  have  vigorously  contested  opposed 
and  prevented.  1  K 

And  these  affiants  further  state  that  said  Thomas  E.  Waggaman 
and  W  illiam  II.  II.  Raleigh  in  said  Equity  Cause  No.  14  427^wrong- 
fullv  and  fraudulently  undertook  to  actually  claim  and’ wrongfully 
and  fraudulently  succeeded  in  obtaining  and  procuring  in  that  null 
and  void  proceeding  a  so-called  or  pretended  allowance  to  them  of 
the  sum  of  $559.80  as  commissions  to  themselves  upon,  and  out  of 
the  purchase  price  of  $17,400.  for  which  said  real  estate  was  sold  to 
Era  lie  and  Fisher  a^  purchasers  thereof,  notwithstanding  the  fact 
that  the  whole  of  such  purchase  price  of  $17,400  constituted,  com¬ 
posed,  consisted  of,  and  w\as  w  holly  and  entirely  corpus  of  said  trust 
estate — standing  as  it  did,  in  the  place  and  stead  of  said 

251  real  estate  itself,  which  was  wholly  and  entirely  corpus _ 

and  notwithstanding  the  further  fact  that  said  Thomas  E 
Waggaman  and  William  II.  II.  Raleigh  as  substituted  trustees  as 
aforesaid,  under  the  terms  and  provisions  of  said  last  will  and  testa¬ 
ment  of  said  Mary  E.  Macpherson,  (even  in  case  of  faithful  per¬ 
formance  hv  them  of  their  duties  as  such  substituted  trustees)  were 
entitled  to  no  commissions  whatsoever  upon  the  corpus  of  the  trust 
estate,  or  upon  any  part  of  the  corpus  of  the  trust  estate;  but,  even 
for  faithful  performance  of  their  duties  as  substituted  trustees  as 
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aforesaid  under  the  terms  and  provisions  of  said  will,  were  only- 
entitled  to,  and  were  limited  to,  commissions  upon  income  alone. 
And  these  atliants  further  state  that  the  said  William  II.  II. 


Raleigh  in  said  Equity  Cause  No.  14,427  wrongfully  and  fraudu¬ 
lently  further  undertook  to  set  up  and  assert  an  additional  alleged 
or  pretended  claim  on  his  own  individual  behalf,  as  a  pretended 
creditor  of  the  equitable  life  tenants  for  the  sum  of  $686.50  (under 
an  alleged  or  pretended  contract  of  employment  which  he  asserted 


Mrs.  Susan  W.  Edwards,  Sr.,  during 


her  lifetime,  and  Miss  Alice 


Tyler  had  made  with  him  Raleigh  long  prior  to  his  co-trusteeship 
with  said  Thomas  E.  Waggaman,  and  which  alleged  or  pretended 
contract  said  Alice  Tyler  denied  so  far  as  she  herself  was  concerned 


and  so  far  also  a-  her  grandmother.  Mrs.  Susan  W. 


Edwards,  who 


had  suhsequentlv  died,  was  concerned — -Miss  Tvler  testifving  that 
no  such  contract  or  agreement  or  employment  had  ever  been  en¬ 
tered  into  or  made  bv  her  said  Grandmother  or  bv  herself  as  the 


said  Raleigh  claimed)  and  that  the  said  William  II.  II. 


252  Raleigh  in  said  Equity  Cause  No.  14,427  wrongfully,  ille¬ 
gally  and  fraudulently  succeeded  in  obtaining  and  procur¬ 
ing  in  that  null  and  void  proceeding  a  so-called  or  pretended  allow¬ 
ance  to  him  out  of  the  corpus  of  the  trust  estate  on  account  of,  and 
upon,  his  aforesaid  alleged  and  pretended  claim  as  such  alleged  or 
pretended  creditor  of  said  eestuis  que  trust,  who  were,  at  most,  only 
equitable  tenants  for  life:  and  succeeded  in  so  doing  notwithstand¬ 
ing  the  fact  that  said  William  II.  IE  Raleigh  had  never  brought 
>11'  suit  at  law  to  e-tablidi  his  claim  against  them,  or  against 


either  of  them,  and  had  never  recovered  any  judgment  at  law 
against  them,  or  against  either  of  them,  upon  or  on  account  of,  his 
said  pretended  claim,  or  any  part  thereof,  and  notwithstanding  the 
further  fact  that  Mrs.  Susan  W.  Edwards  had  died  and  that  caid 


Alice  Tver  emphatically  contradicted  him.  and  positively  repudi¬ 
ated  his  said  alleged  or  pretended  claim,  and  denied  that  any  such 
contract  <>r  agreement  or  employment  as  he  undertook  to  assert  was 
.'•  or  on  ,  red  into  or  made  with  him  either  by  her  said  grandmother, 
Mrs.  Su-an  W.  Edwards  or  by  herself.  Alice  Tyler,  and  notwith¬ 


standing  the  further  fact  that  even  if  the  alleged  contract .  of  em¬ 
ployment  asserted  by  said  Raleigh  had  been  fully  proven,  it  could 
not  hind  the  fund,  which  was  the  proceeds  of  the  sale  of  the  real 
estate,  and  therefore  stood  in  the  place  of  the  realty  as  corpus,  and 
notwithstanding  the  further  fact  that  the  parties  with  whom  the 
alleged  contract  of  employment  was  asserted  to  have  been  made, 
Mrs.  Edwards  and  Miss  Tyler,  were  only  entitled  to  receive  the 
rents  or  income  of  the  estate  and  had  no  power  to  charge 
253  the  principal,  and  that  Mrs.  Edwards,  one  of  the  parties  to 
said  alleged  or  pretended  contract  had  died,  and  her  inter¬ 
est  in  the  estate  had  died  with  her,  and  that  her  daughter.  Miss 
Susan  W.  Edwards  had  succeeded  to  the  same  interest  only,  viz: 
the  right  to  one  moiety  of  the  income  during  her  life,  and  that  as 
to  Mis-  Tvler  the  alleged  or  pretended  contract  of  employment  was 
certainly  not  satisfactorily  proved  and  was  not  established,  and 
notwithstanding  the  fact  that  said  Raleigh’s  alleged  or  pretended 
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claim  could  not,  for  the  reasons  mentioned,  be  properly  charged 
on,  or  allowed  out  of,  the  principal  fund,  or  corpus,  of  the  trust 
estate,  and,  at  most,  could  only  have  been  a  personal  liability  of 
Mrs.  Edwards  and  Miss  Tyler  to  he  recovered  in  the  ordinary  mode, 
namely,  by  an  action  at  law. 

And  these  affiants  further  state  that  as  said  Equity  Cause  No. 
14,427  was  not  a  suit  to  recover  the  trust  estate,  or  any  part  thereof, 
nor  a  suit  to  save,  preserve,  conserve  or  protect  the  corpus  of  the 
trust  estate,  or  any  part  of  the  corpus  thereof,  and  as  the  cestuis  que 
trust  were  not  themselves  entitled  under  the  terms  and  provisions 
of  said  will  to  the  corpus  or  to  any  part  of  the  corpus  of  the  said 
trust  estate,  hut  on  the  contrary  were  only  entitled  to  the  income 
of  the  trust  estate,  as  contradistinguished  from  the  cornus  thereof, 
they,  the  said  equitable  life  tenants,  and  cestuis  que  trust,  could  not, 
nor  could  either  of  them,  or  both  of  them  together,  by  virtue  of  any 
alleged  or  pretended  contract  or  agreement,  or  employment  of 
said  Irving  Williamson,  and  of  said  R.  IT.  Spencer,  or  of  either  of 
them,  or  of  both  of  them,  as  their  solicitors,  or  as  their  re- 

254  spective  solicitors,  in  said  Equity  Cause  No.  14,427,  thereby 
or  in  any  wav  whatsoever,  authorize,  empower,  justify  or  war¬ 
rant  the  allowance  out  of  the  corpus  of  the  trust  estate  of  the  sum  of 
$100.00,  or  of  the  allowance  out  of  the  corpus  of  the  trust  estate  of 
any  sum  whatsoever,  unto  said  Williamson  and  Spence  as  solicit¬ 
ors’  fees,  or  as  an  allowance  to  complainants’  solicitors  out  of  the 
corpus  of  said  trust  estate,  and  for  the  same  reason  they  were 
powerless  to  authorize,  empower,  justify  or  warrant  the  allowance  of 
any  other  sum  or  sums  out  of  the  corpus  of  said  trust  estate,  be¬ 
cause  they  could  not  bind  the  principal  fund  or  corpus  of  said  trust 
estate. 

These  affiants  further  state,  however,  that  in  said  Equity  Cause 
No.  14,427  a  pretended  allowance  of  $100.00  to  complainants’  solic¬ 
itors  out  of  the  corpus  of  the  trust  estate,  and  other  pretended  allow¬ 
ances  out  of  the  corpus  of  the  trust  estate,  was  and  were  wrongfully 
and  fraudulently  obtained  and  procured  in  that  null  and  void  pro¬ 
ceeding. 

And  these  affiants  further  state  that  the  papers  and  proceedings 
in  said  Equitv  Cause  No.  14.427.  as  alreadv  stated,  appear  to  indi¬ 
cate  that  said  Thomas  E.  Waggaman  and  William  IT.  H.  Raleigh 
(by  some  means  and  in  some  manner  to  these  affiants  unknown) 
not  only  fraudulently  induced  their  said  cestuis  one  trust  to  insti¬ 
tute  and  prosecute  said  Equity  Cause  No.  14.427  by,  with  and 
through  said  Irving  Williamson  and  R.  IT.  Spencer,  as  their  re¬ 
spective  solicitors  of  record,  hut  also  appear  to  indicate  and  to  show’ 
that  the  real  aim.  object  and  purpose  of  the  said  Waggaman  and 
Raleigh  in  so  doing  was  to  enable  them,  the  said  Waggaman 

255  and  Raleigh,  wrongfully,  illegallv  and  fraudulentlv.  in  and 
through  and  bv  means  of  this  null  and  void  suit  and  pro¬ 
ceeding  to  mislead,  deceive  and  impose  upon  the  Court  as  w’ell  as 
unon  their  own  cestuis  que  trust,  and  to  illegallv.  w’ron^fullv  and 
fraudulently  obtain  and  secure  out  of  the  principal  or  corpus  of  the 
trust  estate  such  illegal,  wTongful  and  fraudulent  allowances  as 
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they,  the  said  Waggaman  and  Raleigh,  well  knew,  or  certainly 
should  have  known,  could  not  he  allowed  out  of  the  principal  or 
corpus  of  said  trust  estate  under  or  in  accordance  with  the  terms 
and  provisions  of  said  last  will  and  testament  of  said  Mary  E.  Mac- 
pherson.  and  indeed,  unless  the  aim  and  object  of  said  Waggaman 
and  Raleigh,  and  the  motive  which  actuated  them,  was  to  illegally, 
wrongfully  and  fraudulently  seize,  and  grab  out  of  the  corpus  of  the 
trust  estate  pretty  much  everything  in  sight  and  to  wrongfully, 
illegally,  and  fraudulently  appropriate  the  same  to  their  own  use, 
and  to  the  use  of  their  attorneys,  who  as  the  nominal  solicitors  of 
record  for  said  innocent  and  trusting  cestuis  quo  trust,  the  said 
Waggaman  and  Raleigh,  used  as  their  tools  to  carry  out  and  per¬ 
petrate  their  fraudulent  schemes,  and  to  wrongfully,  illegally  and 
fraudulently  despoil  and  deplete  the  corpus  of  said  trust  estate,  and 
to  make  way  with  and  grab  as  much  of  said  corpus  for  themselves 
and  for  their  attorneys  as  they  could  manage  to  get  into  their  hands; 
your  affiants  can  conceive  of  no  other  explanation  of  said  Equity 
Cause  No.  1  1. 1*27.  nor  of  the  course  pursued  by,  or  of  the  action 
taken  by.  or  of  tbe  things  done  by  or  attempted  to  be  done  by,  said 
Waggaman  and  Raleigh  in  said  Equity  Cause  No.  14.427. 

256  And  in  thi<  connection  these  affiants  further  state  that  the 
record  in  said  Equity  Cause  No.  7007  shows  that  in  the 

course  of  the  proceedings  in  that  cause  Mr.  Irving  Williamson  ap¬ 
peared  as.  and  represented  and  acted  as.  solicitor  for  said  Thomas  E. 
Waggaman.  and  further  shows  that  in  the  course  of  the  proceed¬ 
ings  in  that  cause  Mr.  R.  Tl.  Spencer  appeared  as,  and  represented 
and  acted  as.  solicitor  for  said  William  If.  IT.  Raleigh. 

And  in  this  same  connection  these  affiants  further  state  that  in 
said  Equity  Cause  No.  Id. 427  the  said  W.  IT.  IT.  Raleigh,  in  the 
course  of  the  proceedings  in  that  cause,  filed  therein  on  May  31, 
1893,  his  certain  exceptions  to  the  Auditor’s  Report,  which  excep¬ 
tions  are  not  onlv  signed  bv  the  said  Raleigh  himself,  but  are  also 
signed  by  said  R.  II.  Spencer  and  G.  W.  S.  Musgrave  as  solicitors 
for  said  Raleigh:  and  that  in  said  Equity  cause  No.  14,427  the  said 
W.  H.  II.  Raleigh,  in  the  course  of  the  proceedings  in  that  cause, 
also  filed  therein  on  June  1,  1893  his  Supplemental  Petition,  which 
Supplemental  Petition  is  not  only  signed  by  the  said  Raleigh  him¬ 
self,  but  is  also  signed  by  said  Richd.  II.  Spencer,  and  G.  W.  S. 
Musgrave,  as  solicitors  for  said  Raleigh. 

And.  in  this  connection,  these  affiants  likewise  further  state  that 
in  said  Equity  Cause  No.  1  4.427,  the  said  Thomas  E.  Waggaman, 
in  the  course  of  the  proceedings  in  that  cause  filed  therein  on  Febru¬ 
ary  15.  1865.  bis  answer  to  said  Raleigh’s  Petition  of  February 
13,  1895  therein,  which  answer  of  said  Waggaman  is  not  only 
signed  by  said  Waggaman  himself,  but  is  also  signed  by  said 

257  Irving  Williamson  as  solicitor  for  the  said  Thomas  E. 
Waggaman. 

And  in  this  same  connection,  these  affiants  further  call  attention 
to  the  fact,  and  state1  that  in  said  Thomas  E.  Waggamau’s  own  let¬ 
ters  to  said  J.  II.  Ralston  respectively  dated  on  May  11,  1899  and  on 
Nov.  10,  1899.  copies  of  which  the  said  Ralston  annexes  to  his  Pe- 
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tition  for  Re-hearing  filed  in  this  cause  on  April  27,  1914,  the  said 
Thomas  E.  Waggaman  refers  to  Mr.  Irving  Williamson  as  his  (Mr. 
Waggarnan’s)  attorney,  counsel  or  lawyer,  and  speaks  of  him  as  his 
lawyer.  (See  said  letters.) 

As  to  the  following  live  accounts,  or  alleged  or  pretended  accounts, 
which  said  Jackson  II.  Ralston  mentions  or  refers  to  in  his  affidavit 
annexed  to  his  petition  for  Re-hearing  filed  herein  on  April  27, 
1914,  and  concerning  which  he  says  he  (Ralston)  has  just  dis¬ 
covered  the  same  through  an  examination  made  by  Stanley  D.  Wil¬ 
lis  (who  these  affiants  understand  t<>  be  a  young  gentleman  in  said 
Ralston’s  office  and  associated  with  said  Ralston)  four  of  which 
accounts  said  Ralston  says  are  found  and  contained  in  said  Thomas 
K.  M  agga man's  Interest  Books,  and  the  other  he  says  is  found  and 
contained  in  said  Waggaman’s  General  Account  Book — all  five  of 
said  accounts  being  enumerated  in  said  Stanley  I).  Willis’  affidavit 
and  being  shown  bv  copies  attached  to  said  Willis  affidavit,  from 
which  it  appears  that  said  five  accounts  are  as  follows,  viz: 

An  account  dated  Sept.  14,  1<S91  in  said  Waggaman’s  Interest 
Book  13,  page  639; 

An  account  dated  April  22.  IS 93  in  said  Waggaman’s 

258  General  Account  Book  76.  page  32; 

An  account  dated  April  25.  1893  in  said  Waggaman’s 
Interest  Book  16,  page  469; 

An  account  dated  Nov.  4.  1895  in  said  Waggaman 's  Interest 
Book  20,  page  478 ; 

And  an  account  dated  Apr.  3.  1896  in  said  Waggaman’s  Interest 
Book  21,  page  309. 

These  affiants  concerning  the  aforesaid  five  accounts  further  state 
as  follows: 

These  affiants,  shortly  before  the  filing  of  the  Original  Petition 
of  March  3,  1906  in  this  cause  tried  their  best  to  get  all  information 
nnd  to  discover  and  find  all  accounts  that  might  be  among  Mr. 
Thomas  E.  Waggaman’s  books  and  papers  then  in  the  hands  of  his 
Trustee  in  Bankruptcy.  That  when  and  whilst  they  were  examin¬ 
ing  as  best  they  could,  the  confused  mass  of  said  Waggaman’s  books 
and  papers  they  were  greatly  hampered,  impeded  and  interrupted 
by  reason  of  the  fact  that  numerous  other  persons  (whose  money  or 
securities  had  similarly  vanished  and  disappeared,  or  at  least  been 
seriously  endangered,  by  reason  of  the  Waggaman  failure)  were 
strenuously  endeavoring  and  seeking  to  see  and  examine  these  very 
same  books  and  papers:  and.  in  this  connection,  the-e  affiants  further 
state  that  they  were  further  hampered  and  embarrassed  by  the  fact 
that  their  examination  of  said  Wagga man's  books  and  papers  was 
made  by  them  under  great  pressure  from  said  Jackson  IT.  Ralston, 
who  was  at  the  time  threatening  and  endeavoring,  and  persistently 
attempting  to  resign  his  co-trusteeship  and  escape  his  re- 

259  sponsibilitv  and  liability  before  these  affiants  could  ascertain 
or  learn  the  facts  so  as  to  prepare  and  file  their  then  con¬ 
templated  Petition  of  March  3.  1906.  which  said  Ralston  was  vig¬ 
orously  trying  to  forestall  and  to  resign  himself  out  of  his  liability 
before  it  could  be  filed. 
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This  condition  of  affairs  and  these  circumstances  are  referred  to 
hy  these  affiants  as  sufficiently  accounting  for  and  explaining  their 
not  having  discovered  or  found  the  live  accounts  or  any  of  the  five 
accounts  which  are  specifically  mentioned  and  referred  to  above. 
But,  he  that  as  it  may,  these  alliants  further  state  that  it  happens  to 
he  a  fact  that  they  offered  in  evidence  and  put  in  evidence  each  and 
all  of  the  accounts  which  they,  or  either  of  them,  had  succeeded  in 
finding  in  said  Thomas  E.  Waggaman’s  Interest  Books  and  Account 
Books  bearing  upon  or  relating  to  said  trust  estate;  and  these  alliants 
emphatically  and  positively  deny  that  they,  or  either  of  them,  ever 
at  any  time  discovered,  or  found,  or  had  any  knowledge  of,  the  five 
accounts  aforesaid,  or  any  of  them;  and  these  alliants  indignantly 
and  emphatically  deny  each  and  all  averments,  allegations,  charges, 
statements  or  insinuations  as  to,  or  concerning,  these  affiants  having 
at  any  time,  or  in  any  manner,  suppressed  or  concealed  the  five  ac¬ 
counts  aforesaid,  or  any  of  them,  and  deny  each  and  all  statements 
to  that  effect  or  to  like  effect,  and  likewise  indignantly  deny  each 
and  all  allegations  or  insinuations  of  any  fraudulent  act  done,  or 
course  pursued,  by  these  affiants  in  relation  to,  or  in  connection 
with,  said  five  accounts  or  any  of  said  five  accounts,  and  these  affiants 
further  state  that  as  a  matter  of  fact  they  never  so  much  as 

260  heard  of,  or  had  any  suspicion  of,  the  five  accounts  aforesaid, 
or  of  anv  of  them,  until  thev  learned  of  the  same  for  the  first 

time  from  said  Petitions  for  rehearing  and  the  papers  accompany¬ 
ing  the  same,  which  were  filed  herein  on  April  27,  1014. 

And  so  far  as  the  said  alleged  or  pretended  allowance  of  $500.00 
as  counsel  fees  to  said  Irving  Williamson  and  R.  II.  Spencer  (i.  e. 
$250.  to  said  Williamson  and  $250.  to  said  Spencer)  is  concerned 
these  affiants  further  state  the  record  and  proceedings  in  said  Equity 
No.  7907  show  that  the  same  was  wrongfully,  unlawfully,  illegally 
and  fraudulently  obtained  and  procured  by  the  said  Thomas  E. 
Waggaman  and  William  II.  II.  Raleigh,  substituted  Trustees  as 
aforesaid  under  said  last  will  and  testament  of  said  Mary  E.  Mac- 
pherson,  by  and  through  and  with  the  aid  and  assistance  of  said 
Irving  Williamson  and  R.  H.  Spencer  as  solicitors  for  said  Wagga¬ 
man  and  Raleigh,  substituted  trustees  as  aforesaid;  and  that  said 
alleged  or  pretended  allowance  of  $500.00  was  wrongfully,  unlaw¬ 
fully,  illegally  and  fraudulently  paid  by  said  substituted  trustees 
unto  said  Williamson  and  Spencer  out  of  said  $506.50  (which  con¬ 
sisted  of  $504.22  corpus  and  $2.32  income)  notwithstanding  the 
fact  that  said  substituted  trustees  should  have  invested  such  corpus 
and  it  was  their  duty  under  the  terms,  provisions  and  trusts  of  said 
will,  to  have  invested  it,  and  to  have  kept  it  invested,  under,  and 
upon  and  in  accordance  with  the  trusts  thereof,  and  that  not  to  so 
invest  such  corpus,  but  on  the  contrary  to  pay  the  same  over  to  their 
own  solicitors  was  a  clear  violation  and  breach  of  their  duties 

261  and  of  the  trusts  reposed  in  them  as  such  substituted  trus¬ 
tees  under  said  will. 

And  these  affiants  further  state  that  the  papers  and  proceedings 
in  said  Equity  Cause  No.  7907  show  and  establish  positively  the  fact 
that  each  and  every  step  taken  and  act  done,  and  action  had,  in  seek- 
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ing  to  obtain,  and  in  so  obtaining,  such  alleged  or  pretended  allow¬ 
ance  of  such  $500.  solicitors’  fees  to  said  Williamson  and  Spencer, 
as  solicitors  tor  said  substituted  trustees,  and  in  so  appropriating  said 
$500.  of  corpus  out  ol  said  item  of  $506.54,  withdrawn,  as  it  was, 
by  said  substituted  trustees  from  the  Registry  of  the  Court,  was  taken, 
and  done  and  had  wholly  and  entirely  in  an  ex  parte  manner,  and 
as  mere  ex  parte  proceedings,  without  any  notice  whatsoever  to  their 
rest u is  que  trust  or  to  either  of  their  cestuis  que  trust. 

_And  these  afliants  further  state  that  this  alleged  allowance  of 
$500.  so  obtained  ex  parte,  as  solicitors’  fees,  and  this  payment  thereof 
out  of  said  $500.54  so  withdrawn  ex  parte  from  the  registry  of  the 
Court  ol  which  $504.22  was  corpus,  without  any  knowledge  thereof 
on  the  part  ol  their  cestuis  que  trust,  or  any  notice  whatsoever  being 
given  to  said  cestuis  que  trust,  is  but  another  illustration  of,  and 
exampie  of,  the  reckless,  outrageous  and  fraudulent  way  in  which 
the  said  substituted  trustees,  Thomas  E.  Waggaman  and  William  II. 
II.  Raleigh,  and  their  said  solicitors  Irving  Williamson  and  R.  II. 
Spencer  sought  to  rob,  deplete  and  despoil  the  corpus  of  the  trust 
estate  lor  their  own  use  and  benefit,  contrary  to  the  terms  and  pro¬ 
visions  of  said  Mary  E.  Macpherson’s  last  will  and  testament. 

262  these  afliants  further  call  the  Court’s  attention  to  the 
following  facts,  and  state  in  further  opposition  to  said  Pe¬ 
titions  for  Re-hearing  filed  herein  on  April  27,  1914,  that  Equitv 
Rule  No.  44  (page  70)  of  the  Rules  of  the  S.  C.  D.  C.,  in  force  at 
the  time  of  taking  proof  in  this  cause,  limits  defendants’  time  for 
taking  testimony  to  35  days,  unless  the  Court  shall  “for  cause 
shown  upon  motion  and  notice  thereof  enlarge  or  diminish  the 
time.” 

And  that  by  order  of  the  Court  in  this  cause  the  defendants,  or 
at  least  the  defendant  Ralston,  was  allowed  45  days  for  taking 
testimony ;  and  that  Mrs.  Easter  ciosed  and  filed  her  evidence  on 
January  26,  1910;  and  consequently  defendants’  time  for  taking 
testimony  expired  prior  to  the  middle  of  March,  1910. 

The.'C  afliants  further  state  that  when  the  said  Petitions  of  the 
defendants  Win.  II.  11.  Raleigh,  and  Jackson  II.  Rais, on  were 
filed  herein  on  April  27,  1914,  more  than  4  years  had  elapsed  since 
their  time  for  taking  testimony  had  expired,  and  that  it  is  idle 
for  the  defendant  Raleigh  to  assert  or  pretend  that  said  Equity 
Cause  No.  14,427,  or  anything  therein  contained  is  newly  discovered 
evidence,  or  that  he  could  not  by  the  use  of  reasonable  diligence 
have  discovered  it  before,  lie  not  only  is  himself  a  party  to  that 
suit,  but  notwithstanding  the  fact  that  that  suit  was  beyond  the 
power,  authority  and  jurisdiction  of  the  Court,  and  was  a  null  and 
void  proceeding,  yet  the  said  Raleigh  took  an  active  part  therein, 
and  wrongfully,  illegally  and  fraudulently  availed  himself  of  it, 
and  utilized  it,  to  get  everything  he  could  out  of  the  corpus 

263  of  the  trust  estate,  in  violation  of,  and  in  breach  of,  his 
duties  as  a  substituted  trustee.  It  certainly  is  not  sufficient 

for  him  at  this  late  day  merely  to  say  or  pretend  that  he  had  for¬ 
gotten  it. 

Nor  can  he  be  heard  to  say  that  he  could  not  by  reasonable 
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diligence  have  discovered  the  live  accounts  in  Thomas  E.  Wagga- 
man's  Interest  Hooks  and  General  Account  Books,  which  are  now 
spoken  of  as  newly  discovered  evidence,  those  Interest  Hooks  and 
Account  Hooks  having  been  open  to  his  inspection  and  examina¬ 
tion  during  all  these  years,  and  these  live  accounts  could  just  as 
readily  have  been  discovered  by  him  long  before  his  time  for  tak¬ 
ing  Ins  testimony  expired  as  they  could  he  found  now.  And  the 
same  is  true  of  the  illegal  and  fraudulent  ex  parte  proceedings 
and  order  concerning  said  $500.  solicitors’  fee  to  said  W  illiamson 
and  ISpencer  for  the  same  appears  among  the  proceedings  in  this 
very  cause  No.  7007.  and  if  the  said  Raleigh  permitted  himself 
to  forget  these  matters,  or  if  he  failed  to  look  them  up,  or  to  get 
someone  else  to  look  them  up,  it  is  only  his  own  fault,  and  he  should 
not  be  permitted  or  heard  now  to  assert  or  say  that  he  could  not 
by  the  use  of  due  diligence  have  discovered  any  of  this  so-called 
or  pretended  newly  discovered  evidence. 

And  these  ailiants  further  state  that  if  the  said  Jackson  H.  Ral¬ 
ston  when  he  was  first  substituted  in  the  place  and  stead  of  the 
said  Raleigh  as  co-trustee  with  said  Thomas  E.  Waggaman,  had 
seen  lit  then,  or  at  any  time  during  his  said  co-trusteeship,  to  have 
examined  the  records  of  the  Supreme  Court  of  the  District 
2(34  of  Columbia,  and  the  Interest  Hooks  and  Account  Hooks  of 
the  said  Thomas  E.  W’aggaman,  or  to  have  inquired  of  the 
said  Waggaman,  or  of  the  said  Raleigh,  or  of  the  said  W  illiamson, 
or  of  the  said  Spencer,  or  even  of  his  own  particular  friend  Mr. 
G.  \Y.  S.  Musgrave  from  whom  he  says  he  at  once  got  his  clue  the 
moment  he  spoke  to  him,  or  inquired  of  him,  about  these  mat¬ 
ters,  he,  the  said  Ralston,  could  just  as  readily  (and  probably  even 
more  readily  in  the  beginning  when  all  of  these  matters  were  fresher 
in  their  minds)  have  discovered  all  of  this  so-called  and  pretended 
newly  discovered  evidence,  and  if  the  said  Ralston  saw  fit  to  make 
no  investigation  or  examination  whatsoever,  and  to  make  no  in- 
quirv  whatsoever,  and  not  even  to  so  much  as  look  at  the  papers 
and  proceedings  in  said  Equity  Cause  Xo.  7907,  or  at  said  W  agga- 
inan’s  Interest  Hooks  and  Account  Hooks  where  he  says  he  so  readily 
found  these  five  accounts  which  he  now  enlarges  upon,  he,  the  said 
Ralston,  has  but  himself  to  thank  for  his  own  supineness  and  non¬ 
action.  and  he  should  not  be  permitted  to  say.  or  heard  to  say,  that 
he  could  not  by  the  exercise  of  due  diligence  have  discovered  all  of 
tlie-e  matters  and  things  which  he  now  pretends  to  call  newly  dis¬ 
covered  evidence. 

LEIGH  ROBINSON. 
CONWAY  ROBINSON. 


District  of  Columbia,  ss: 

Subscribed  and  sworn  to  before  me  by  the  said  Leigh  Robinson 
and  Conway  Robinson  this  2<S"  day  of  May  A.  1 ).  1914. 

J.  R.  YOUNG,  CVk, 

By  F.  E.  CUNNINGHAM, 

Asst  Cl’ k. 
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265  Motion  of  Raleigh  for  Leave  to  File  Additional  Evidence. 

Filed  June  1,  1914. 

******* 

Comes  now  the  respondent  herein  William  H.  IT.  Raleigh,  by  his 
attorneys,  and  showing  unto  the  court  that  in  the  cause  in  this  court 
wherein  Alice  Tyler  and  others  were  complainants  and  Mary  Tyler 
and  others  were  defendants,  known  as  Equity  Cause  No.  14,427, 
said  Raleigh  on  February  13,  1895,  filed  a  petition  reciting  his 
appointment  and  that  of  Thomas  E.  Waggaman  as  trustees  in  said 
cause  to  make  sale  of  the  real  estate  set  out  in  the  bill  therein 
(which  said  real  estate  was  the  same  real  estate  as  is  involved  here¬ 
in)  ;  and  further  reciting  that  your  petitioner  and  said  Wagga¬ 
man  duly  qualified  as  such  trustees  and  made  sale  of  said  real  es¬ 
tate;  that  the  cash  received  from  said  sale  was  paid  over  by  the 
purchasers  to  the  said  Waggaman  and  the  notes  for  the  deferred 
purchase  money  of  said  real  estate  were  also  turned  over  to  the 
possession  and  custody  of  said  Waggaman;  further  reciting  that 
your  petitioner,  William  If.  II.  Raleigh,  had  repeatedly  requested 
the  said  Waggaman  through  himself  and  his  solicitors  to  deposit 
the  money  and  notes  in  the  possession  of  said  Waggaman  and 
arising  from  the  sale  of  said  real  estate  in  some  bank  to  the  joint 
credit  of  said  Waggaman  and  said  Raleigh  but  had  been  unable  to 
get  said  Waggaman  to  comply  with  said  request  and  praying  that 
a  rule  might  issue  on  said  Waggaman  to  show  cause  why  he  should 
not  he  required  to  deposit  said  moneys  and  said  notes  to  the  joint 
credit  of  said  Waggaman  and  said  Raleigh;  that  said  Waggaman 
filed  an  answer  to  said  rule  and  said  petition  on  the  loth  day  of 
February,  1915.  reciting  that  his  appointment  and  that  of  said 
Raleigh  as  said  trustees  was  ancillary  to  their  appointment  under 
the  will  of  Mary  E.  Maupin  by  decree  in  equity  No.  7907 

266  in  this  court  and  wherein  he  admitted  the  averments  of 
said  petition  but  averred  that  he  was  a  man  of  money  and 

integrity  and  had  given  most  exceptional  bonds  in  equity  No.  7909 
and  of  this  cause  and  that  said  petitioner  William  IT.  II.  Raleigh 
and  all  others  concerned  were  amply  protected;  and  further  re¬ 
citing  that  the  attitude  on  the  part  of  said  Raleigh  was  most  unjust 
and  without  any  excuse  or  provocation  and  denying  that  the  said 
Raleigh  had  any  standing  in  court  to  ask  such  any  relief  as  he 
prayed;  and  that  thereafter  this  court  by  its  order  dated  February 
16,' 1895.  which  recited  that  the  cause  came  on  to  he  heard  upon 
the  said  petition  of  said  Raleigh  and  the  answer  of  said  Waggaman 
dismissed  said  petition  of  said  Raleigh,  moves  the  court,  in 
the  alternative  and  upon  the  accompanying  and  annexed  affidavit, 
( 1 )  to  re-refer  this  cause  to  an  examiner  with  leave  to  said  Raleigh 
to  offer  in  evidence  the  said  petition,  answer  and  order  or  (2)  that 
the  said  Raleigh  be  given  leave  to  offer  in  evidence  herein  in  open 
court  a  crtified  or  verified  copy  of  the  petition,  answer  and  order 
mentioned  and  described  in  this  motion. 

C.  C.  TUCKER  & 
EVANS  BROWNE, 

Attorneys  for  said  William  II.  II.  Raleigh. 

20 — 2755a 
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Affidavit  of  William  11.  11.  Raleigh. 


Filed  June  1,  1914. 

******* 


State  of  Maryland, 

City  of  Baltimore,  To  wit: 

William  II.  H.  Raleigh  being  duly  sworn,  deposes  and  says: 

I  am  the  William  11.  II.  Raleigh,  Trustee,  against  whom  and 
others  a  Petition  was  tiled  by  Susan  W.  Edwards  and  Alice  Tyler 
Easter,  beneficiaries  in  the  case  of  Edwards  et  al.  vs.  Maupin 
267  et  al.  in  the  Supreme  Court  of  the  District  of  Columbia, 
seeking  to  hold  me  liable  for  certain  alleged  breaches  of 
trusts  committed  by  my  co-trustee  Thomas  E.  Waggaman,  in  said 


cause. 

I  will  he  seventy-five  years  old  in  November  next;  I  am  not  now 
engaged  in  any  occupation,  and  have  not  been  so  engaged  since 
about  the  year  1905,  owing  to  impaired  health;  and  I  reside  at 
the  Mount  Royal  Apartments,  in  Baltimore  City,  Maryland. 

Since  abandoning  my  business,  1  have  had  severe  attacks  of 
nervous  prostration,  which  completely  disabled  me  for  long  periods 
of  time.  At  other  times,  I  have  been  a  great  sufferer  with  rheu¬ 
matism  in  various  forms.  In  fact,  l  may  say,  I  have  been  since 
about  the  year  1905  in  enfeebled  physical  condition,  and  have 
been  under  the  care  of  physicians  practically  continuously  from 
said  date  until  the  present  time,  by  reason  of  all  of  which  I  have 
been  unable  to  give  the  case  above  referred  to,  and  other  matters, 
proper  attention,  and  have  had  to  rely  upon  others  to  take  care  of 
my  interests. 

In  addition  to  this,  I  have  not  been  in  a  position  to  explain 
fully  and  in  detail  my  transactions  in  said  cause  by  reason  of  the 
fact  that,  in  the  great  Baltimore  fire  of  February  1904,  many  of  my 
papers  and  records  in  the  matter  were  entirely  destroyed,  and  at 
this  late  date,  I,  of  course,  cannot  recall  the  full  details. 

I  do  now  recall,  however,  certain  facts  relative  to  said  trust  which 
for  a  time  had  escaped  my  recollection,  due,  perhaps,  to  my  ad¬ 
vanced  age  and  the  physical  and  mental  suffering  I  passed  through, 
and  those  facts  are  briefly: — 

A  short  time  after  my  appointment  and  qualification  as 
268  trustee  in  said  cause,  I  learned  certain  facts  which  caused 
me  to  become  apprehensive  that  my  co-trustee  Waggaman 
might  not  handle  the  trust  funds  in  the  proper  manner,  and  es¬ 
pecially  so  since  he  insisted  upon  having  sole  possession  and  control 
of  the  trust  funds.  I.  therefore,  requested  him  to  place  the  said 
trust  funds  subject  to  our  joint  order  and  control,  which  he  de¬ 
clined  to  do:  and,  upon  his  refusal  so  to  do,  I  applied  to  the  Court, 
by  petition,  in  the  proceedings  known  as  “Alice  Tyler  and  others 
vs.  Mary  M.  Tvler  and  others”,  in  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia,  Equity  No.  14427,  to  have  the  said  Waggaman, 
my  co-trustee,  required  and  directed  to  place  said  funds  under 
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our  joint  supervision  and  control,  for  the  protection  of  all  parties 
interested.  ri  he  Court,  however,  declined  to  grant  my  prayer, 
and  dismissed  my  petition ;  and,  feeling  that  any  further  efforts  on 
my  part  to  protect  myself  and  the  beneficiaries  by  securing  joint 
control  of  the  funds  would  meet  only  with  the  same  refusal  by  the 
Court,  1  deemed  it  useless  to  make  further  application  to  the  Court 
in  that  behalf.  I  was  led  to  the  latter  conclusion  also  by  the  terms 
of  the  decree  by  which  I  was  appointed  Trustee,  said  decree  hav¬ 
ing  expressly  provided  that  each  Trustee  should  be  liable  only  for 
his  own  default. 

1  hese  facts,  as  above  stated,  had  escaped  my  recollection  until 
they  were  recently  discovered  by  my  Attorneys,  and  my  attention 
directed  to  them;  but,  upon  being  so  refreshed,  I  now  recall  them. 

My  present  condition  of  health  is  such  that,  after  being  under  the 
supervision  of  a  physician  and  a  trained  nurse,  I  am  obliged  to  seek 
the  baths  of  Mount  Clements,  Michigan,  for  relief  from  my  rheu¬ 
matic  troubles,  having  for  the  five  past  consecutive  years  been  forced 
to  undergo  similar  treatment,  and,  never  having  been  here- 
269  tofore  permitted  to  testify  in  this  case,  I  hereby  express  my 
desire  to  testify  in  the  case  at  such  proper  time  as  the  Court 
may  indicate  and  as  my  physical  condition  will  permit. 

And  further  this  deponent  saith  not. 

WM.  H.  H.  RALEIGH. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  May,  1914. 
My  commission  expires  May  1st,  1916. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  my 
Notarial  seal. 

JOHN  A.  HENKUS, 

[seal.]  Notary  Public. 


Supplemental  Affidavit  of  Jackson  II.  Ralston  on  Motion  for 

Rehearing. 

Filed  June  6,  1914. 

*  *  *  *  *  *  * 

District  of  Columbia,  ss: 

Jackson  II.  Ralston  being  first  duly  sworn,  on  oath  says  that  about 
two  weeks  ago  he  received  from  Irving  Williamson,  a  practitioner 
in  this  court,  he  himself  having  no  knowledge  prior  thereto  of  the 
existence  of  such  paper,  a  paper  reading  as  follows: 
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Precipe. 

“In  t be  Supreme  Court,  of  t lie  District  of  Columbia,’7  t lie  3d  Day 

of  February,  1894. 

No.  7907,  Eq.  Doc.  21. 

“Susan  M.  Edwards  et  al. 
vs. 

C.  Maupin. 


“The  Clerk  of  said  Court  has  received  from  T.  Williamson  &  Tv.  TT. 
Spencer  Five  1*  >  dollars.  Commissions  of  the  Clerk  on  hive  Hundred 
&  Six  54-100  dollars  drawn  bv  them  this  dnv  from  the  Registrv. 

J.  R.  YOUNG,  Cl’k, 

Bv  J.  R.  WILLIAMS,  Asst  Cl’k.” 

On  the  back  thereof  is  the  following  receipt: 

“Feb’y  3.  1894. 

“Received  of  T.  E.  Waggaman  &  AY.  TT.  TT.  Raleigh 
270  Trustees  five  hundred  dollars  in  full  of  the  fee  allowed  us 
under  Auditor's  report  and  order  confirming  same. 

TRYING  WILLIAMSON. 
$500.00.  RICIT’D  II.  SPENCER.” 

And  further  this  deponent  sayeth  not. 

JACKSON  TT.  RALSTON. 

Subscribed  and  sworn  to  before  me  this  8th  dav  of  Mav,  1914. 

MARY  AY.  GOODWIN, 

[seal.]  Notary  Public,  D.  C. 
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Opinion  of  the  Court  upon  Final  Hearing. 
Filed  June  29,  1914. 


The  ease  arises  under  a  trust  created  by  a  will  and  bears  the  title 
of  the  original  suit.  A  petition  therein  was  filed  March  3,  1906  by 
Miss  FdwanL  and  Mrs.  Easter,  as  beneficiaries,  against  Thomas  E. 
Waggaman,  and  against  \\  illiam  II.  II.  Raleigh,  as  late  trustee,  and 
again  A  Jackson  IL  Ralston  as  trustee.  Ralston  answered  April  1  < , 
1906:  exceptions  were  filed  to  his  answer  and  sustained,  and  on 
October  24,  1906,  he  filed  an  amended  answer.  Raleigh  answered 
November  5.  1906.  Miss  Edwards,  in  the  meantime,  having  died. 
Mrs.  Easte  r.  on  November  27.  1906.  filed  her  amended  and  supple¬ 
mental  petition  against  Ralston  and  Raleigh.  On  the  same  day  she 
joined  issue  with  Ralston  on  his  amended  answer.  On  December  5, 
1 900  Ralston  answered  tbe  second  petition  and  on  December  28, 
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(Raleigh’s) 

Mrs.  Easter  joined  issue  thereon.  Exceptions  were  filed  to  Ralston’s 
answer  to  the  first  petition,  which  were  sustained  and  on  March 
20,  100/ ,  lie  filed  an  amended  answer  to  the  first  petition  and  an  an¬ 
swer  to  the  second  petition.  On  May  13.  1007  he  amended  both  his 
answers.  On  July  16,  1007,  Mrs.  Easter  joined  issue  with  Raleigh 
on  his  amended  answers.  The  fir-t  petition  states  the  citizenship 
and  residence  of  the  petitioners  and  that  they  were  beneficiaries  for 
life  under  said  will,  a  copy  thereof  being  annexed.  It  showed  that 
the  testatrix  had  devised  to  two  of  her  nephews,  in  trust,  certain 
real  estate  in  this  city,  and  other  property,  for  the  use  of  the  peti¬ 
tioners  during  life,  with  remainders  over  as  provided  in  the 

272  will;  that  said  nephews  were  also  named  as  executors  and 
qualified  as  such  in  November,  1  <S S 1  ;  that  on  the  petition  of 

these  petitioners,  one  of  said  nephews  having  died  and  the  other 
having  signified  his  willingness  to  resign, and  having  filed  his  account, 
and  the  same  having  been  audited,  it  was  found  by  the  court  that 
there  was  a  balance  of  $530  remaining  in  his  hands  to  be  turned 
over,  as  principal,  to  the  substituted  trustee,  in  addition  to  said  real 
estate;  that  in  March.  1 382.  the  court  decreed  that  the  fee  simple  in 
the  said  real  estate  be  taken  out  of  said  surviving  executor  and  vested 
in  one  Green  under  the  terms  of  said  trust,  he  to  he  at  all  times 
subject  to  the  control  and  order  of  the  court:  that  in  March,  188S, 
Green,  against  the  wishes  ot  the  petitioners,  sold  saict  real  estate 
and  had  the  court  confirm  the  sale,  whereupon  the  petitioner-  sought 
by  proper  proceedings  to  have  the  confirmation  vacated  and  Green 
removed,  and,  after  litigation,  ending  in  the  Supreme  Court  of  the 
United  States,  succeeded  in  both  objects;  that  on  October  17,  1890, 
the  court  decreed  that  the  title  he  taken  out  of  Green  and  vested  in 
Raleigh  and  \\  aggaman  as  trustees,  who.  abo.  were  to  be  subiect  to 
the  control  and  direction  of  the  court;  that  each  gave  bond  separately, 
reciting  that  he  had  been  appointed  “in  conjunction  with  ’  his 
co-trustee ;  that  in  the  settlement  ot  Green  s  account  he  was  charged 
with  $<>04.22  being  the  balance  ot  said  $.>30.00.  and  a  balance  of 
rents  of  $2.32;  and  there  wa^  then  in  (lie  registry  of  tfie  court  the 
further  sum  of  $417.15,  derived  from  rents:  that  in  July.  1801.  said 
last-mentioned  sum.  was.  bv  order  of  court,  paid  to  Waggaman  and 
Raleigh ;  that  on  February  1.  1884,  said  sums  of  $501.22  and  $2.32, 
being  in  the  registry,  were  by  the  court's  order  and  on  the  petition 
of  Waggaman  and  Raleigh,  paid  to  them  as  a  part  of  said  trust 
estate;  that  in  January,  1891,  W  aggaman  and  Raleigh  represented  to 
the  court,  by  petition,  that  there  was  due  to  the  solicitors  in  said 
Green  case  a  fee  of  $1,000.  and  to  Mr.  Christian  a  fee  of  $100,  and 
expenses  of  printing.  $20.  and  that  outside  of  said  real  estate 

273  the  only  assets  available  for  payment  of  said  bill  was  a  claim 
against  Green  for  money  in  his  hands  which  could  only  be 

obtained  by  a  suit  on  his  bond,  and  a  claim  of  rent  due  from  the 
purchaser  of  said  real  estate:  and  thereupon  a  decree  was  signed 
authorizing  them  to  borrow  the  necessary  amount  by  way  of  a  deed 
of  trust  on  the  real  estate;  that  no  suit  was  ever  brought  by  Wagga¬ 
man.  Raleigh  or  Ralston  against  Green  nor  against  said  purchaser 
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nor  any  steps  taken  to  secure  the  same  out  of  t lie  purchase  money 
deposited  in  the  registry.  Down  to  this  point  there  is  no  denial  in 
the  answers.  As  to  t lie  matters  last,  alleged,  however.  Raleigh,  in  his 
answer,  says  that  no  money  was  ever  borrowed  for  the  purposes 
named  but  that  when  the  real  estate  was  subsequently  sold  to  Cralle 
and  fisher,  said  claims  were  paid  out  of  the  proceeds  of  the  sale. 
The  petition  proceeds  to  show,  that  on  February  17.  1.802,  the  court 
confirmed  a  sale  of  said  real  estate  by  Waggaman  and  Kaleigh  to 
Cralle  and  Fisher  for  $17,460.  of  which  price  $2,500  was  cash  and 
the  bal  ance  was  payable  in  three,  six  and  nine  years  in  equal  instal¬ 
ments.  secured  by  a  deed  of  trust  on  said  property  and  bearing 
interest  at  six  per  centum  per  annum;  that  on  March  7,  1899  the 
petitioner.  Miss  Fdwards.  filed  her  petition  asking  for  the  removal 
of  Kaleigh  on  the  ground  that  he  was  a  non-resident  and  took  no 
active  part  in  the  management  of  the  estate,  that  the  entire  custody, 
management  and  control  of  the  whole  estate  were,  and  had  been 
during  his  entire  term  of  office,  cared  for  exclusively  by  Waggaman ; 
that  a  rule  was  issued  against  Kaleigh,  who  filed  an  answer  denying 
all  the  allegations  except  non-residence,  and  on  the  same  dav  filed 


his  petition  praying  to  be  relieved  of  his  office;  that  on  April  2fi, 
1899  Miss  Fdwards  by  another  petition  recommended  the  appoint¬ 
ment  of  Kalston  in  place  of  Kaleigh  to  act  with  Waggaman  in  the 
execution  of  the  trust:  that  Mrs.  Faster  consented  to  the  appoint¬ 
ment  of  Ral-ton ;  that  on  the  same  day  the  court  by  decree  dismissed 
the  petition  of  Miss  Edwards  for  the  removal  of  Kaleigh  and 
274  on  Raleigh’s  own  petition  relieved  him  and  appointed  Kal¬ 
ston  in  his  stead,  fixing  his  bond  at  $10,000;  that  on  M  ay 
4.  1899.  Kalston.  with  the  Fidelity  Deposit  Company  of  Baltimore, 
Marvland.  as  suretv.  filed  his  bond  which  recited  that  he  had  been 
appointed  in  place  of  Kaleigh  relieved:  that  during  the  whole  term 
of  office  of  Waggaman  and  Kaleigh  after  the  sale  of  February  17, 
1892  they  made  no  report  to  the  court  touching  the  trust  fund  and 
asked  no  instruction  from  the  court;  that  Kaleigh  was  allowed  to 
resign  without  accounting  and  he  never  accounted  and  has  never 
offered  to  account  and  Kalston  has  never  called  for  any  account- 
ing  from  Kaleigh  and  has  taken  no  steps  to  learn  whether 
the  condition  of  the  trust  had  been  changed  from  what  it  was  on 
February  17.  1892  and  that  Waggaman  and  Kalston  during  their 
term  as  co-trustees  never  made  any  report  to  the  court  nor  asked 
any  instruction  of  the  court,  and  Kalston  never  took  any  steps  to 
ascertain  whether  existing  investments  were  safe  or  such  as  the  court 
would  approve.  Kaleigh  in  his  answer  makes  no  denial  of  these 
allegations  and  expressly  admits  that  he  has  never  made  any  report 
since  said  17th  day  of  February,  1892.  Kalston  in  his  answer,  not 
denying  said  allegations,  expressly  admits  that  Waggaman  and 
Kaleigh  made  no  report  after  said  February  17,  1892  and  that 
Raleigh  was  allowed  to  resign  without  accounting  and  has  never 
accounted  and  that  he,  Kalston,  never  called  for  any  accounting 
and  took  no  steps  to  determine  whether  there  had  been  any  change 
in  the  condition  of  the  trust  fund  after  said  17th  of  February,  1 802. 
The  petition  further  shows  that  in  a  petition  of  Ralston  on  January 
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3,  1905  it  is  stated  “that  the  active  management  of  the  trust  was 
carried  on  by  said  Thomas  E.  Waggaman,  who  at  stated  intervals 
distribu  ed  to  the  parties  concerned  their  shares  of  the  income;” 
that  Ralston  in  fact  took  no  active  part  in  the  execution  of  the  trust 
hut  left  the  same  wholly  to  Waggaman,  thereby  wholly  neglecting 
his  own  duties  In  answer  to  these  allegations  Ralston  says  that  he 
did  make  in  said  petition  the  statement  charged  and  that  «aid 
21  °  statement  was  true.  The  petition  further  shows  that  beyond 
l'10  *act  that  said  real  estate  was  shown  bv  the  report  of 
Fel  Tunry  17.  1892  to  have  been  sold  for  $17,460,  $2,500  ca«h  and 
the  balance  in  three  equal  installments  payable  in  three,  six  and 
nine  years  secured  hv  deed  of  trust  on  the  property,  the  record  in 
this  cause  imparts  no  information  and  no  statement  has  ever  been 
made  to  the  court  or  to  the  petitioners  as  to  what  was  done  with  the 

Li  in>ceio  t>  i  •  after  payment  of  said  indebtedness  of 

;  ,  haIeiFh  111  lns  answer  admits  that  the  record  imparts  no 

further  information  hut  says  that  he  did  not  personally  receive 
any  of  the  proceeds  of  the  sale  either  in  notes  or  cash,  but  that  the 
°re  taken  into  possession  by  Waggaman;  lie  admits  that 
8i.;>(  )  was  received  in  cash  and  the  balance  secured  as  before  stated. 
He  aho  admits  that  as  far  as  he  is  informed  no  statement  wa«  ever 
made  to  the  court  or  to  the  petitioners  as  to  what  disposition  wa< 
made  of  said  $2  500.  Ralston  in  his  answer  savs  that  ho  hoc  nr> 
personal  knowledge  with  reference  to  the  disposition  of  said  $9  500 
1  he  petition  further  alle-es  that  Wagoaman  and  Raleigh  should  be 
required  to  account  for  at  least  the  following  assets: 

“Cash  received  from  the  registry  of  the  court  8417  1 1 

Plus . - . .  506  54 

CraHe  and  Fisber  ca«b  payment,  $2500,  less  023.10,  or.  137390 
1  lie  Cralle  and  Fisher  notes .  149.70  98 


$17257.57” 

and  that  Waggaman  and  Ralston  should  he  required  to  account  for 
at  least,  said  last-named  sum;  that  the  default  and  delinquent  were 
so  obvious  that  55  aggaman’s  sureties  paid  without  controversv  the 
full  amount  of  his  bond.  $10,000;  that  proceedings  were  instituted 
by  Ralston  for  the  removal  of  Waggaman  and  the  appointment  of 
Harry  Lee  Rust  in  his  place  and  also  for  the  recoverv  of  the  amount 
of  certain  notes  supposed  to  he  secured  on  Wesley  Heights,  hv  a 
siut  in  equity  against  John  F.  Waggaman  and  others:  that  said 
J  nomas  R.  Waggaman  was  removed  and  said  Rust  appointed  in 
o-c  n^.Pjac;e-  Raleigh  in  his  answer  admits  on  information  and 
276  belief  tliat.  two  items  of  $417.15  and  $506.54  were  turned 
over  to  himself  and  Waggaman  but  claims  that  tliev  were 
accounted  for  to  the  petitioners  or  used  to  pay  the  expenses' of  the 
administration  of  said  estate;  that  he  believes  that  said  two  sums 
were  received  by  55  aggaman  and  himself  on  account  of  the  trustee¬ 
ship;  that  the  $2500  was  received  by  them  and  disbursed  bv  Wagga- 
man  in  payment  of  counsel  fees  and  other  charges  at  the  request  and 
under  the  direction  of  the  petitioners;  that  the  Cralle  and  Fisher 
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notes  were  also  received  by  them  and  he  admits  upon  information 
and  belief  that  Waggaman,  after  Raleigh  retired  from  the  trustee¬ 
ship,  was  declared  a  bankrupt  and  the  condition  of  the  trust  securi¬ 
ties  was  discovered  and  disclosed,  and  the  sureties  on  \\  aggaman’s 
bond  paid  the  sum  of  *$10,000;  that  Ralston  insists  that  he  should 
not  be  charged  with  the  sum  of  $17,257.57;  admits  that  Wagga- 
man’s  sureties  paid  the  sum  of  $10,000;  that  he  commenced  proceed¬ 
ings  for  the  removal  of  Waggaman  snd  the  appointment  of  Rust 
and  also  for  the  amount  of  certain  notes  secured  on  Wesley  Heights, 
and  says  he  has  no  personal  knowledge  as  to  the  trust  fund  which 
came  into  the  hands  of  Waggaman  and  Raleigh,  although  on  infor¬ 
mation  and  belief  derived  from  examination  of  the  record  in  this 
case  he  says  they  were  at  one  time  chargeable  with  $17,257.57.  The 
petition  further  shows  that  January  lo,  190  3,  Ralston  and  Rust 
tiled  their  petition  stating  that  they  had  received  from  the  attorney 
of  John  F.  Waggaman  a  proposition  of  settlement  of  said  notes  sup¬ 
posed  to  be  secured  on  Wesley  Heights  and  stating  that  the  lots  are 
of  small  value  and  iiiMillicient  to  meet  more  than  twenty  or  thirty 
per  cent  of  their  claims,  stating  that  I  liomas  F.  \\  aggaman  is  a 
bankrupt;  that  the  maker  of  said  notes,  Katherine  E.  Malone,  is 
without  means;  that  the  only  solvent  party  to  the  notes  is  John  F. 
Waggaman  and  that  bis  oiler  ol‘  sixty  per  cent  of  the  face  of  the 
notes  ought  to  be  accepted,  reserving  the  right  to  recover  what  they 
can  from  Thomas  E.  Waggaman;  that  in  a  petition  filed  January 
6,  1905.  by  Ralston  and  Rust  for  leave  to  bring  suit  it  is  stated  that 
said  lots  in  Wesley  Heights,  although  purporting  to  stand  in 
277  the  name  of  Katherine  E.  Malone  were  in  fact  held  by  her 
for  the  joint  benelit  of  Thomas  E.  Waggaman  and  John  F. 
Waggaman  and  said  notes  were  made  by  their  direction  and  for 
their  benefit;  that  on  January  15,  1906,  the  court  gave  Ralston  and 
Rust  leave  to  make  the  compromise  with  John  F.  Waggaman.  The 
petition  further  alleges,  ‘That  Ralston  in  his  petition  filed  in  this 
cause  on  January  8,  1906,  stated  that  at  the  time  of  his  appointment 
as  trustee  be  called  upon  Waggaman  for  a  list  of  the  securities 
belonging  to  the  trust  and  was  furnished  with  such  a  list  and  that 
the  active  management  of  the  trust  was  carried  on  by  said  Wagga¬ 
man  who  at  stated  intervals  distributed  to  the  parties  concerned  their 
shares  of  the  income;  that  Raison  in  his  petition  filed  in  this  cause 
on  August  29,  1904,  stated,  that  at  the  time  of  his  appointment  as 
trustee  he  asked  -aid  Waggaman  for  a  statement  of  the  condition 
of  said  trust  and  received  a  statement  of  which  the  following  is  a 
copy.”  The  petition  then  gives  said  statement  which  is  shown  by  the 
subsequent  pleadings  to  have  been  only  the  first  of  two  pages  which 
embraced  the  statement,  the  second  page  having  been  omitted  by 
mistake,  the  whole  of  said  statement  which  Ralston  received  at  that 
time  reads  as  follows: 
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Washington,  D.  C.,  April  4,  1899. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  No. 
917  F  Street  N.  W.,  in  Account  with  Thos.  E.  Waggaman  and  W. 
II.  II.  Raleigh. 

N.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered. 


F.  II.  G.  White  note  due  Apl.  1st, 

1899 . 

Apl.  1.  Loan  to  K.  E.  Malone,  notes  dated 
Feby.  13/99  for  3  years,  secured 
on  lots  16  to  24,  Sq.  10,  Wesley 
Heights,  interest  payable  semi- 
ann.  @  6% . 


4986.66 


4986.66 


4986.66  4986.66 


Eight  notes  of  $580  each  and  one  for  346.66  held  at  office  for 
collection  of  interest  and  principal — You  will  receive  interest  on 
the  above  notes  from  Apl.  1st  to  Aug.  13/99  It  is  agreed  that  these 
notes  may  be  paid  at  any  time,  with  interest  to  date  of  payment. 

TIIOS.  E.  WAGGAMAN. 

T. 


278  Cralle  and  Fisher  notes  paid . 

Feb.  21.  Loan  to  F.  A.  Moore,  note 
dated  June  24,  1887,  extended  to  June  24, 
1900  on  or  before,  interest  at  6% — Secured 
on  Woodlev  Park . 

SJ 

Feby.  21,  Loan  to  F.  A.-  Moore,  notes  dated 
Febv.  11,  1887,  extended  to  Feby. 
11 — 1902  on  or  before,  secured  on 
Woodley  Park,  interest  at  6% .  .  . 
21.  Loan  to  F.  II.  G.  White,  note  dated 
Janv.  13/90  extended  to  Janv.  13, 
1902  on  or  before,  secured  on  lot  9 
Widow's  Mite,  interest  at  6%.  .  . 


9973.32 


800.00 


1900.00 


7273.32 


9973.32  9973.32 


You  will  receive  interest  semi-annually  on  $9973.32  from  Feby. 
21/99.  Notes  in  above  transaction  held  at  office  for  collection  of 
interest  and  principal. 

THOS.  WAGGAMAN. 

T. 

Raleigh  in  his  answer  says  that  the  last  information  received  by 
him  as  to  the  condition  of  the  securities  was  received  from  Wagga¬ 
man  as  follows: 


21— 2755a 
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Washington,  T).  C.,  Feb.  21,  1899. 

Thomas  E.  Waggainan,  Real  Sstate  Broker  and  Auctioneer,  No. 
917  F  Street,  in  Account  with  T.  E.  Waggainan  and  W.  H.  H. 
Raleigh,  Trustees. 


Feb.  21.  Cralle  and  Fisher  notes  paid . $9,973.32 

Loan  to  F.  A.  Moore,  note  dated 
June  24/87  extended  to  June  24, 

1900,  on  or  before.  Interest  at  0% 

secured  on  Woodley  Park .  $800.00 

“  “  Loan  to  F.  A.  Moore,  notes  dated 

Feb.  11/87,  extended  to  Feb.  11, 

1902.  on  or  before,  secured  on 

Woodley  Park,  interest  at  67c .  1900.00 

“  “  Loan  to  F.  II.  G.  White,  note  dated 

Jan.  13/90,  extended  to  Jan.  13, 

1902,  on  or  before,  secured  on  lot 
9  Widow’s  Mite,  interest  at  6% .  7273.32 


$9,973.32  9973.32 


You  will  receive  interest  semi-annually  on  $9973.32  from  Feb. 
21,  1899.  Notes  in  above  transaction  held  at  office  for  collection  of 
interest  and  principal. 


THOS.  E.  WAGGAMAN. 


279  Washington,  D.  C.,  April  3,  1899. 

Thomas  E.  Waggainan,  Real  Estate  Broker  and  Auctioneer,  No. 
917  F  Street  N.  W.,  in  Account  with  Thomas  E.  Waggainan  and 
Wm.  II.  II.  Raleigh,  Trustees. 


F.  II.  G.  White  note  due  Apr.  1,  1899  $4986.66 
Apr.  1  Loan  to  K.  E.  Malone,  notes  dated 
Feb.  13/99  for  three  years,  secured 
on  Lots  16  to  24  Sq.  19  Wesley 
Heights,  interest  payable  semi-an¬ 
nually  at  6% . . .  $4986.66 


,  $4986 . 66  4986 . 66 

Eight  notes  of  $580  each  and  one  for  $346.66,  held  at  office  for 
collection  of  interest  and  principal.  You  will  receive  the  interest 
on  the  above  notes  from  April  1st,  to  Aug.  13/99.  It  is  agreed 
that  these  notes  may  be  paid  at  any  time  with  interest  to  date  of  pay¬ 
ment/’ 

And  Raleigh  admits  upon  information  and  belief  and  avers  that 
the  above  statements  show  the  true  condition  of  the  estate  at  the 
time  of  his  discharge.  Ralston  in  his  answer  admits  the  correct¬ 
ness  of  the  quotation  from  his  petition  of  January  3,  1903  and  makes 
the  correction  above  indicated  by  supplying  the  second  page  of  said 
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statement.  Ralston  goes  on  to  say  that  said  statement  shows  that 
Waggaman  accounted  for  $14,959.98,  or  exactly  the  amount  of  the 
Cralle  and  Fisher  notes.  The  petition  further  shows  that  Ralston 
in  his  said  petition  of  August  29,  1904  had  stated  that  becoming 
alarmed  on  account  of  Waggaman ’s  financial  condition,  he  had 
applied  to  Waggaman  to  see  the  notes  he  was  supposed  to  hold  as 
trustee  and  was  referred  to  Waggaman’s  note  clerk,  on  speaking 
with  whom  he  was  shown  notes  numbered  6  to  14  inclusive  for 
$580  each  executed  by  Katherine  E.  Malone  to  the  order  of  John 
F.  Waggaman,  endorsed  by  John  F.  Waggaman  and  S.  E. 
Allen,  Jr.,  and  purporting  to  he  secured  on  lots  16  to  24 
inclusive  in  block  10,  Wesley  Heights,  the  final  endorse¬ 
ment  being  to  Raleigh  and  Waggaman.  trustees,  and  was 
also  shown  a  note  of  Fanny  A.  Moore  to  William  M.  Hodges,  en- 
dorsed  to  Waggaman  and  Raleigh,  trustees,  for  $800,  purporting 
to  he  secured  on  Woodley  Park,  hut  the  remaining  notes  aggregat¬ 
ing  about  $10,000  he  was  not  shown  by  the  clerk  but  was  referred 
to  Waggaman  and  his  attorney  and  received  no  satisfaction,  and 
that  he  had  since  made  written  demands  on  Waggaman  to 
280  see  the  notes  hut  without  response.  Wherefore  he,  Ralston 
feared  Waggaman  had  not  the  notes  in  his  possession  and 
that  since  Ralston’s  appointment  they  had  been  made  away  with 
by  Waggaman.  The  petition  further  shows  that  in  a  subsequent 
petition  by  Ralston  filed  January  3,  1906,  it  was  stated  that  in 
August,  1904,  he  demanded  and  secured  from  Waggaman  all 
of  the  notes  and  securities  in  his  possession  save  a  certain  note 
for  nearly  $10,000  which  on  inquiry  he  found  had  been  paid  to 
Waggaman  and  the  cash  converted  by  him  to  his  own  use  without 
the  knowledge  of  Ralston,  and  thereupon  the  petitioners  charge 
that  if  negotiable  paper  belonging  to  the  trust  was  made  away  with 
by  assignment  it  was  a  neglect  for  which  Ralston  is  responsible 
to  suffer  the  paper  to  he  in  such  condition  that  Waggaman  could 
so  dispose  of  it;  that  it  was  Ralston’s  duty  to  see  that  the  notes  were 
payable  to  Waggaman  and  Raleigh,  trustees,  and  to  see  that  all 
securities  were  kept  under  the  joint  custody  and  control  of  the  co- 
trustees  and  to  see  that  every  payment  made  to  them  was  deposited 
to  their  joint  credit  as  trustees,  and  that  his  failure  in  these  respects 
was  a  breach  of  trust.  On  information  and  belief  the  petitioners 
aver  that  there  was  no  note  belonging  to  the  trust  in  the  sum  of 
$10,000  or  thereabouts  but  that  one  F.  H.  0.  White  note  for  $7,- 
273.32,  two  F.  A.  Moore  notes  for  $1,000  and  $900  respectively, 
and  one  F.  A.  Moore  note  for  $800  and  nine  K.  E.  Malone  notes 
for  $580  each  (on  one  of  which  is  a  credit  of  $233.34)  constitute 
the  only  notes  reported  as  endorsed  to  the  order  of  Waggaman  and 
Raleigh,  trustees,  and  that  said  F.  A.  Moore  note  for  $800  and  said 
K.  E.  Malone  notes  are  the  only  ones  which  said  Ralston  actually 
received  and  that  no  notes  or  securities  were  payable  to  the  order  of 
Waggaman  and  Ralston,  trustees,  or  stood  in  their  names  at  any 
time.  Raleigh  in  his  answer  says  that  he  has  no  personal  knowledge 
in  respect  to  these  matters  and  calls  for  strict  proof  but  states  upon 
information  and  belief  that  there  was  no  note  belonging  to  the 
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trust  estate  in  t lie  sum  of  $10,000  or  thereabouts,  and  that  at  the 
time  bankruptcy  proceedings  were  instituted  against  Wag- 
281  gaman.  one  F.  II.  G.  White  note,  originally  for  $7,333.33, 
reduced  to  $7,273.32  before  acquisition  by  the  trust  estate 
and  secured  by  deed  of  trust  dated  January  13,  1890,  two  F.  A. 
Moore  notes,  for  $1,000  and  $900  respectively,  (the  latter  reduced 
from  $1,000  before  acquisition  by  the  trust  estate)  both  being  se¬ 
cured  by  deed  of  trust  dated  February  11,  1887,  one  F.  A.  Moore 
note  for  $800,  (Originally  for  $1,000  but  reduced  to  $800  before 
acquisition  by  the  trust  estate)  secured  hv  deed  of  trust  dated  June 
24.  1887.  nine  K.  F.  Malone  notes  aggregating  $4,980.04.  all  origi¬ 
nally  for  $o80  but  one  of  them  reduced  to  $340.00  before  acqui¬ 
sition  bv  the  trust  estate,  and  all  secured  hv  deed  of  trust  dated 

t  • 

February  13.  1899,  constituted  the  only  notes  then  belonging  to 
the  trust  estale  endorsed  to  the  order  of  Waggaman  and  Raleigh, 
trustees,  but  Raleigh  states  that  he  is  informed  and  believes  that 
prior  to  these  instruments  there  had  been  three  Cralle  and  Fisher 
notes  dated  March  29.  1893.  for  $4,980.00  each  payable  to  order 
of  Waggaman  and  Raleigh,  trustees,  three,  six  and  nine  years  after 
that  date  and  that  shortly  after  the  maturity  of  the  first  of  these 
Cralle  and  Fisher  notes  the  principal  sum  realized  therefrom  was 
on  or  about  April  1,  189")  re-invested  in  one  F.  II.  G.  White  note 
for  $4,980.00  a-  part  of  the  trust  estate,  endorsed  to  the  order  of 
Waggaman  and  Raleigh,  trustees,  and  that  about  April  1,  1899,  this 
F.  II.  G.  White  note  was  paid  and  the  principal  sum  realized  there¬ 
from  was  re-invested  in  the  K.  E.  Malone  notes,  aggregating  the 
same  sum,  as  part  of  the  trust  estate.  Ralston  in  hi-  answer  admits 
that  he  eri‘ed  in  referring  to  a  certain  note  for  $10,000  or  there¬ 
abouts  when  he  should  have  referred  to  notes  for  nearly  $10,000; 
that  the  notes  made  away  with  by  Waggaman  were  the  F.  II.  G. 
White  note  for  $7,270.32  and  the  Fanny  A.  Moore  note  for  $1,900. 
lie  admits  that  no  notes  were  made  payable  to  W  aggaman  and 
Ralston,  trustees,  or  stood  in  their  names  except  that  the  title  to 
them  was  vested  in  Waggaman  and  Ralston  by  the  order  of  the  court 
appointing  Ralston  as  one  of  the  trustees.  The  petitioners  further 
allege  llut  the  original  deed  of  tru-4  from  Cralle  and  Fisher 
281 JA  was  made  March  29.  1893.  and  recorded  April  24,  1893,  to 
Darlington.  Spencer  and  Williamson,  to  secure  said  three 
note-  to  the  order  of  Waggaman  and  Raleigh,  trustees,  bearing 
dated  March  29.  1893,  payable  on  or  before  three,  six  and  nine 
years  from  date:  that  the  fir-4  seems  to  have  been  paid  on  or  about 
three  years  after  date  and  the  second  and  third  in  1899.  that  the 
rclea-e  of  said  deed  of  trust  was  made  February  27,  1899  and  re¬ 
corded  March  1.  1899.  from  which  it  appears  that  the  renort  of 
February  21.  1899.  made  by  W'aggaman  to  Ralston  and  by  Ralston 
to  the  court  on  August  29.  1901  only  purported  to  account  for  a 
sum  equal  to  two-thirds  of  said  deferred  pavment  and  omitted  said 
balance  of  cash  payment  altogether.  Raleigh  in  his  answer  admits 
the  allegation-  -o  far  i\<  they  refer  to  matters  of  record.  Ralston 
admits  the  truth  of  the  allegations  hut  as  to  the  cash  payments 
reiterates  the  information  and  belief  that  the  same  was  disbursed 
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by  Waggaman  and  Raleigh  for  the  benefit  of  the  petitioners.  The 
petitioners  further  charge  that  the  most  superficial  inquiry  would 
have  disclosed  the  fact  that  all  the  investments  of  the  trust  fund 
now  alleged  by  Ralston  were  investments  in  the  business  and  in 
the  interest  of  W  aggaman,  and  as  such  inadmissible  investments; 
that  K.  E.  Malone  and  F.  A.  Moore  were  clerks  in  Waggaman’s 
office  and  had  no  financial  responsibility;  that  F.  II.  G.  White  was 
an  agent  and  brother  in  law  of  Henry  P.  Waggaman,  brother  of 
Thomas  E.  Waggaman.  and  that  the  chief  interest  in  said  lot  9. 
Widow’s  Mite,  was  that  of  Thomas  E.  Waggaman :  that  in  the  peti¬ 
tions  filed  by  Ralston  as  heretofore  stated  it  is  recited  that  the 
Wesley  Heights  property  in  reality  is  that  of  Thomas  E.  and  John 
F.  Waggaman;  that  the  same  is  true  of  the  greater  part  of  Woodley 
Park.  Answering  this  Raleigh  says  that  he  has  no  knowledge  as 
to  the  personal  relations  between  Waggaman  and  any  of  said  parties 
or  the  responsibility  of  the  latter  but  that  he  was  informed  by 
Waggaman  from  time  to  time  that  all  of  the  securities  were  invested 
in  a  safe  and  proper  manner  and  that  he.  Raleigh,  being  satisfied 
with  this  information  made  no  further  investigation  or  in- 
2S2  quirv  concerning  any  investments  of  said  trust  estate.  Ral¬ 
ston  says  he  does  not  believe  that  such  an  inquiry  or  any 
inquiry  would  have  disclosed  the  fact  thai  the  investments  of  the 
trust,  fund  were  invested  in  the  business  and  interests  of  Thomas 
E.  Waggaman;  that  he  did  not  know  K.  E.  Malone  and  F.  A. 
Moore  were  clerks  of  Waggaman  and  of  no  financial  responsibility 
or  that  White  was  a  relative  of  Waggaman’s  brother:  that  he  never 
heard  that  lot  9,  Widow's  Mite  belonged  to  Waggaman;  that  he 
only  discovered  after  the  bankruptcy  of  Waggaman  that  Wesley 
Heights  property  was  owned  bv  Thomas  E.  and  John  F.  Waggaman 
and  had  no  reason  to  suppose  that  Thoma-  E.  Waggaman  owned  the 
greater  part  of  Woodley  Park.  The  petitioners  further  show  that  the 
title  to  the  real  estate  known  a-  A  oodlcy  or  Woodlev  Park  was 
placed  in  Fanny  A.  Moore  who  at  the  same  time  executed 
deeds  of  trust  to  secure  the  deferred  payments  of  purchase 
money  thereof  and  that  this  was  in  18S7 :  that  thereafter 
in  the  same  vear  Fanny  A.  Moore  by  deed  of  trust  duly  recorded 
and  delivered  to  Thomas  E.  Waggaman  conveyed  to  Irving  Wil¬ 
liamson  and  Samuel  A.  Waggaman  the  property  described  in  a 
certain  deed  to  secure  to  William  M.  Hodge-  $P>.">.000  represented 
by  her  forty  promissory  note-,  of  even  date,  ten  for  $."00  each  and 
thirty  for  $1,000  one  of  which  £1.000  notes  reduced  by  payment  to 
$800  is  the  $800  Fanny  A.  Moore  note  heretofore  mentioned;  that 
the  Fanny  A.  Moore  notes  aggregating  $1,900.  were  two  notes, 
each  originally  for  $1,000,  one  of  them  having  been  reduced  to 
$900  by  payment  thereon;  that  these  notes  were  secured  by  a  second 
trust  only  and  even  this  deed  of  trust  was  released  October  11,  1901 
with  a  false  statement  that  said  notes  had  been  paid  and  cancelled: 
that  the  release  of  the  security  for  said  notes  was  without  authority 
and  was  due  to  the  misfeasance  of  Waggaman  and  the  neg¬ 
lect  of  Ralston.  Ralston  in  his  answer  claims  that  the  Moore 
notes  for  $1,900  have  been  settled  for  in  the  $10,000  paid  by  Wag- 
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gam  an 's  sureties;  that  lie  Mill  lias  the  $800  note  and  that  it  has 
not  been  paid.  The  petitioners  set  out  in  great  detail  the  matters 
of  record  touching  the  security  for  said  F.  11.  G.  White 


283  note  originally  for  $7,333.33  reduced  by  payment  to  $7,- 
273.32.  the  transfers  and  releases  whereby  any  security  there¬ 


for  was  lost,  and  the  fact  that  said  note  has  never  been  paid.  The 
matters  alleged  as  of  record  are  not  denied,  and  there  is  no  denial 


of  Waggaman's  dealing  with  this  note  and  the  security  therefor 
in  violation  of  his  duty  as  trustee.  As  to  this  part  of  the  case  the 
only  issue  raised  by  the  answers  is  with  respect  to  the  alleged  neglect 
of  duty  on  the  part  of  Ralston  and  Raleigh  in  not  attending  to  the 
manner  in  which  the  trust  was  being  administered  or  insisting  upon 
having  the  securities  in  such  form  that  they  could  protect  the  bene¬ 


ficiaries. 

The  amended  and  supplemental  petition  of  Mrs.  Easter  was  filed 
November  27.  1006.  It  adopts  the  first  thirty-four  paragraphs 
of  the  original  petition,  and  goes  on  to  allege  that  Thomas  E.  M  ag- 
gaman  died  March  3.  1006,  and  Miss  Edwards  August  27.  1006,  un¬ 
married  and  leaving  Mrs.  Easter  as  the  sole  present  beneficiary;  and 


as  to  these  matters  there  is  no  ontroversv. 

March  23.  1908,  upon  motion  of  Ralston,  the  cause  was  referred 
to  the  Auditor  to  state  the  account  of  Ralston  as  trustee,  taking  into 
consideration  the  prayers  of  the  petitioners,  and  inquiring  into  the 
alleged  acts  of  negligence  of  said  Ralston,  taking  and  reporting  to 
the  court  the  testimony  and  reporting  the  results  of  his  inquiry 
for  such  action  as  the  court  might  deem  proper.  The  reference  was 
made  over  the  obieetion  of  the  petitioners,  a  special  appeal  there¬ 
upon  to  the  Court  of  Appeals  was  prayed  for  and  allowed,  and 
on  hearing  in  said  Court  the  order  of  reference  was  held  to  be 
improper  and  reversed  on  the  ground  that  the  cause  was  not  ripe 
for  reference  until  the  liability  of  Ralston  to  account  had  been 
decided  and  the  principles  of  the  accounting  determined.  The 
Court  said  that  although  the  relation  of  trustee  was  admitted,  the 
liability  .to  account  was  denied  and  that  it  must  first  he  determined 
whether  Ralston  was  to  be  held  for  the  malversation  of  his 
284  co-trustee  on  the  ground  of  his  own  neglect  of  duty  whereby 
it  was  alleged  the  loss  of  the  fund  was  permitted  to  occur. 

The  cause  was  referred  to  an  examiner  to  take  testimony;  the 
same  was  taken  and  filed,  and  the  cause  having  been  heard  upon 
pleadings  and  testimony,  a  decree  is  now  to  he  made.  Neither 
Raleigh  nor  Ralston  testified;  nor  did  either  introduce  any  evi¬ 
dence.  save  that  the  parties  stipulated  as  to  certain  matters  of  fact 
in  lieu  of  testimony.  The  answers  of  Raleigh  and  Ralston  contain 
various  matters  by  wav  of  avoidance  as  to  which  no  evidence  was 
given  and  which  are  not  to  he  considered  as  evidence  by  virtue  of 


their  inclusion  in 


the  answers, — their  answers  being  evidence  only 


so  far  as  directly  responsive  to  the  petition.  The  foregoing  analysis 
of  the  pleadings  contains  all  the  matter  in  the  answers  which  the 
court  considers  directly  responsive.  It  should  he  stated,  however, 
that  the  order  appointing  Raleigh  declared  that  he  should  he  liable 
onlv  for  his  own  default  and  that  it  is  considered  that  this  provis- 
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ion  applies  as  well  to  Ralston  who  took  the  place  of  Raleigh.  The 
petitioners’  evidence  was  taken  at  great  length  and  covers  a  multi¬ 
tude  of  entries  and  transactions  mostly  in  the  form  of  writing. 
The  facts  respecting  Raleigh’s  relation  to  the  estate,  his  doings  and 
omissions,  from  which  the  petitioner  seeks  to  deduce  his  liability, 
are  quite  different  from  those  respecting  Ralston.  Raleigh  was 
trustee  from  October  17,  1890,  to  April  26,  1899,  when  he  was  suc¬ 
ceeded  by  Ralston.  During  the  whole  period  he  never  submitted 
any  account  to  the  court  for  its  allowance,  nor  ever  asked  any  in¬ 
struction  of  the  court  touching  his  duty.  lie  admits  that  there 
came  into  his  hands  as  trustee  the  items  charged  against  him  by  the 
petitioner;  but  his  position  is  that  he  ought  not  to  be  required  to 
account  for  them  for  several  reasons:  first,  because  as  he  maintains, 
the  whole  matter  of  his  accounting  was  waived  by  the  beneficiaries 
at  the  time  when  he  was  relieved;  second,  because  at  that  time  they 
understood  and  were  satisfied  with  the  amount  and  condition 

285  of  the  trust  estate  and  accepted  it  as  it  was  then  found  to  be  : 
third,  because  by  reason  of  the  time  that  has  elapsed  since 

he  was  relieved  and  the  omission  of  the  beneficiaries  to  call  upon 
him  for  an  account,  he  is  placed  at  a  disadvantage  and  cannot 
equitably  be  required  to  render  any  account;  fourth,  because  in 
1904,  in  the  great  fire  at  Baltimore,  he  lost  whatever  papers  he  may 
have  had  that  would  have  thrown  light  upon  the  matter,  so  that 
upon  principles  of  estoppel  and  laches  the  beneficiaries  are  barred. 
As  to  the  first  objection,  there  is  no  evidence  upon  which  it  can  be 
found  that  the  petitioners  ever  did  waive  their  right  to  an  account¬ 
ing.  The  court  was  asked  to  remove  Raleigh  because  he  was  per¬ 
mitting  Waggaman  to  administer  the  estate  alone  and  was  of  no 
real  use  in  the  position  he  occupied.  Thereupon  he  asked  to  be 
allowed  to  retire  and  his  request  was  granted.  It  was  his  duty  to 
render  an  account.  It  was  his  right  to  have  his  account  passed 
upon  and  the  question  of  his  liability  determined.  If  he  preferred 
to  omit  this  duty  and  neglect  this  safeguard  it  was  certainly  incum¬ 
bent  upon  him  to  provide  himself  with  clear  evidence  of  the  satis¬ 
faction  of  the  beneficiaries.  This  he  did  not  do.  He  does  not  sug¬ 
gest  that  he  ever  took  from  them  or  asked  of  them  any  evidence 
whatever  that  they  waived  an  accounting.  All  that  appears  is 
that  a  new  trustee  was  appointed  in  his  place  who  did  not  require 
him  to  account.  As  to  the  second  objection,  there  is  nothing  to 
show  that  the  beneficiaries  did  know  the  amount  and  condition 
of  the  trust  estate  when  he  retired.  In  fact  he  did  not  know  him¬ 
self  of  the  condition  of  the  investment  as  we  shall  see  more  clearly 
later;  still  less  is  there  anything  to  show  that  they  accepted  it  as  it 
really  was.  lie  admits  that  no  statement  was  made  to  the  court,  or 
the  petitioners,  of  the  trust  estate  during  his  incumbency.  Without 
this,  how  could  thev  have  understood  the  true  state  of  affairs  and 
assented  to  it?  As  to  the  third  objection;  the  time  that  elapsed 
beween  his  retirement  and  the  commencement  of  this  suit  was  seven 
years,  which  be  itself  would  hardly  seem  to  he  sufficient  to  de- 

286  bar  the  beneficiaries.  As  to  the  fourth  objection ;  it  does  not 
appear  that  he  had  any  papers  or  such  like  evidence  that 
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wore  lost  in  the  fire  and  which  would  have  enabled  him  to  account. 
He  does  not  take  the  stand  to  inform  us  of  any  such.  This  is  matter 
in  avoidance  and  it  was  incumbent  upon  him  to  have  shown  by  di¬ 
rect  and  positive  statement  under  oath  and  subject  to  cross-exami¬ 
nation,  what  he  had  lost  by  the  lire  or  by  lapse  of  time  that  would 
have  enabled  him  to  account.  It  seems  to  the  court  that  there  is 
nothing  in  any  nor  in  all  of  these  objections  that  can  relieve  a 
trustee  from  the  obligation  to  render  an  account.  Upon  a  reference 
to  the  auditor  he  can  appear  and  testify  to  the  true  state  of  affairs 
in  detail,  which  he  has  not  seen  fit  to  do  thus  far.  With  respect  to 
Raleigh  there  is  no  doubt  that  the  funds  of  the  estate  came  into  his 
hands.  The  notes,  secured  by  mortgage,  received  upon  the  sale  of 
the  real  estate  were  in  his  control.  II is  liability  to  account  therefor, 
he  having  never  done  so.  cannot  be  questioned.  Whether  he  shall 
be  credited  with  the  securities  in  his  hands  at  the  close  of  his  trus¬ 
teeship  that  were  pas-ed  over  to  the  control  of  Waggaman  and  Ral¬ 
ston  April  26,  1899,  is  another  question.  The  Cralle  and  Fisher 
notes  appear  to  have  been  proper  investments.  The  first  of  these 
was  paid  July  1.  1896.  and  the  principal  thereof  or  $4986.66,  was 
reinvested  in  the  F.  II.  <1.  White  note  for  that  exact  amount,  dated 


April  1.  1896,  for  three  years  secured  upon  lots  8,  4  and  5  in  Block 
4.  Park  View  Terrace.  The  second  and  third  of  the  Cralle  and 
Fisher  notes  were  paid  February  21.  1899,  and  the  proceeds  thereof 
were  re-invested  in  three  notes  as  follows:  one  note  of  F.  A.  Moore 
for  $800,  dated  June  24,  1887,  extended  to  June  24,  1900,  on  or 
before,  interest  at  6%.  secured  on  Woodley  Park;  one  note  of  F. 
A.  Moore  for  $1900.  dated  February  1  1,  1887,  extended  to  February 


11,  1902,  on  or  before,  interest  at  6%, 
and  one  note  of  F.  "II.  U».  White  for  $< 


secured  on  W  oodley  Park ; 
’278.32.  dated  January  13, 


1890,  extended  to  January  13,  1902,  on  or  before,  at  6%,  secured 
on  lot  9.  Widow's  Mite.  These  re-investments  it  will  be  observed 


were  made  during  Raleigh's  trusteeship.  They  were  never  submit¬ 
ted  to  the  court,  and  if  they  had  been  submitted  they  would 
287  not  have  been  approved.  The  first  of  said  re-investments, 
namely,  the  note  of  F.  II.  <1.  White  for  $1986.66,  matured 
April  1.  1899,  and  was  again  re-invested,  this  time  in  the  K.  E. 
Malone  notes.  This,  it  will  be  seen,  was  also  during  the  trusteeship 


of  RaleiMi.  It  was  an  investment  that  was  not,  and  would  not  have 
been  authorized  by  the  court.  The  question  then  is  whether  Raleigh 
should  be  credited  with  the-e  securities  which  were  passed  on  to 


Waggaman  and  Ralston  the  new  trusteeship.  Raleigh  assented  to 
the  investment  in  each  instance,  although  knowing  nothing  of  its 
real  character,  and  lie  received  commissions  upon  the  basis  of  the 
investments  and  upon  the  theory  that  he  had  rendered  the  service 
of  a  trustee  in  respect  to  them.  The  investments  must  therefore  be 
considered  as  having  been  made  bv  him  through  the  agency  of  his 
co-trustee,  and  he  cannot  be  credited  with  improper  investments 
thus  made  by  him.  lie  is  still  chargeable  with  the  amount  of  the 
(  ralle  and  Fisher  notes,  notwithstanding  the  subsequent  re-invest¬ 
ment  of  their  proceeds  in  other  securities  and  the  turning  over  of 
those  securities  to  his  successors  in  the  trust.  He  is  chargeable  with 
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the  income  received  by  himself  and  his  co-trustee,  and  should  not  be 
credited  with  commissions,  in  view  of  his  failure  to  account  and  his 
neglect  in  respect  to  the  conduct  of  the  estate. 

Ralston’s  predicament  is  even  worse  than  that  of  Raleigh.  The 
whole  estate  that  came  to  the  legal  control  of  the  new  trusteeship 
was  made  up  of  improper  investments.  If  he  had  made  any  sub¬ 
stantial  inquiry  he  would  have  learned  that  fact.  He  would  have 
learned  that  the  makers  of  the  notes  were  mere  figureheads  for 
Waggaman,  of  no  financial  responsibility,  and  that  the  property 
upon  which  they  purported  to  he  secured  was  Waggaman’s  prop¬ 
erty  in  whole  or  in  part.  In  short  he  would  have  learned  that  Wag¬ 
gaman  was  using  the  estate  in  his  own  business.  Instead  of  inquir¬ 
ing  he  chose  to  rely  upon  Wagga man's  high  reputation  tor  in¬ 
tegrity  and  wealth,  to  leave  the  whole  care  and  management  of  the 
estate  to  .Waggaman,  and  to  receive  the  commissions  for 
2S8  Waggaman’s  dealings  with  the  trust  estate,  thereby  making 
Waggaman’s  acts  his  own.  For  how  can  it  he  maintained 
that  a  trustee  may  leave  the  whole  administration  to  his  co-trustee, 
accepting  one-half  the  commissions  charged  therefor,  without  mak¬ 
ing  he  eho-e  to  rely  upon  Waggaman’s  high  reputation  for  in- 
as  if  he  had  maladministered  himself?  Ilow  could  Ralston  receive 


pay  for  the  active  performance  of  the  duties  of  a  trustee,  without 
making  himself  responsible  for  the  work  for  which  he  was  taking 
pay?  The  beneficiaries  paid  him  for  the  doing  of  the  very  things 
which  caused  the  loss  of  the  estate.  Having  received  pay  for  doing 
them,  although  they  were  in  fact  done  by  another,  can  he  disclaim 
responsibility  for  them,  especially  when  he  had  a  right  to  know  and 
the  power  to  know  exactly  how  the  work  was  being  done.  On  the 
plainest  principles  of  agency  is  he  not  responsible  for  what  his  co- 
trustee  is  doing  in  such  circumstances?  Whenever  he  received  a 


commission  from  the  beneficiaries  he  said  to  them,  impliedly:  “I 
have  rendered  you  the  service  for  which  I  am  asking  and  allowing 
you  to  pay  me.  If  I  have  not  done  it  personally,  I  have  done  it  by 
another.”  If  he  had  declined  to  receive  any  commission,  saying 
to  the  beneficiaries:  “I  am  taking  no  active  part  in  the  trust;  I  am 


not  in  actual  possession  of  any  of  the  fund,  and  under  my  bond 
and  the  order  appointing  me  I  am  liable  only  for  my  own  default 
and  not  for  any  default  of  my  co-trustee,  therefore  1  will  accept  no 
commission.”  a  very  different  situation  would  have  been  presented, 
and  it  might  have  been  urged  with  some  plausibility  that  the  bene¬ 
ficiaries  had  notice  that  they  must  rely  upon  the  other  trustee  and 


look  to  him  alone.  Rut  when  he  regularly  and  consistently  accepted 
pay  for  administering  the  trust  he  must  be  considered  to  have  satis¬ 
fied  himself  that  he  was  entitled  to  receive  it.  and  the  beneficiaries 


had  the  right  to  understand  that  they  were  paying  for  actual  serv¬ 
ices.  It  is  hard  to  conceive  how  any  stronger  assurance  can  be  given 
that  services  have  been  performed  than  by  taking  pay  therefor. 
Actions  speak  louder  than  words.  Applying  this  rule  it  is  evident 
that  Ralston  must  he  treated  as  if  he  had  himself  done  the  things 


22— 2755a 


170 


JACKSON  TI.  RALSTON  ET  AT,.  VS. 


that  he  had  permitted  Waggaman  to  do,  and  tried  by  that 
280  test  he  is  chargeable  with  the  improper  investments  made 
or  continued  by  the  trusteeship  during  his  term.  If  he  had 
done  what  his  conduct  in  accepting  the  commissions  assured  the 
beneficiaries  he  had  done,  he  would  have  learned  the  truth  and 
would  have  been  able  to  save  the  estate  from  any  loss.  Accordingly 
he  is  chargeable  with  the  full  amount  of  the  estate  he  was  supposed 
to  have  received  from  the  previous  administration,  namely,  the 
amount  shown  by  the  statement  furnished  him  bv  Waggaman  ad¬ 
mitted  in  his  answer.  He  is  also  chargeable  with  income  received 
by  the  trustees  during  his  term  and  is  to  l>e  refused  credit  for  com¬ 
missions. 

The  question  must  arise  whether  in  addition  to  the  foregoing 
Ralston  is  to  he  charged  with  any  unpaid  balance  that  may  he  found 
due  from  Waggaman  and  Raleigh  as  the  result  of  an  accounting  of 
their  trusteeship.  It  was  his  duty  to  have  called  on  Raleigh  for  an 
account  and  to  have  insisted  that  Waggaman  and  Raleigh  should 
account  to  the  court  for  their  stewardship.  Tf  he  had  done  so  there 
is  no  doubt  that  any  balance  so  appearing  would  have  been  collecti¬ 
ble.  Now  then  can  he  dispute  the  liability  to  account  for  such 
balance?  The  most  favorable  view  for  Ralston  that  could  be  taken 
under  the  facts  of  the  present  case  would  be  to  regard  Waggaman  as 
his  agent  in  the  management  of  the  trust  funds.  Rut  if  this  view 
could  be  taken  it  would  still  be  necessary  to  hold  Ralston  responsible 
for  a  vigilant  oversight  of  the  acts  of  his  agent.  Such  oversight 
would  constitute  the  only  consideration  for  the  commissions  he  was 
receiving.  Rut  when  we  test  his  conduct  by  this  rule  we  find  that 
he  exercised  no  oversight  whatever,  having  such  confidence  in  his 
agent  that  he  never  made  any  inquiry  as  to  how  he  was  conducting 
the  agency.  There  might  as  well  have  been  no  co-trustee.  The  bene¬ 
ficiaries  would  have  been  just  as  well  protected  if  Waggaman  had 
been  administering  the  estate  alone.  Suppose  Ralston  had  been  in¬ 
trusted  with  the  legal  title  to  this  estate  alone  instead  of  jointly  with 
Waggaman.  Suppose  he  had  been  holding  the  title  merely  as  the 
trusted  agent  of  the  petitioners  and  not  as  a  strict  trustee  at 
290  all.  and  that  he  had  found  it  necessary  or  expedient  to  place 
the  funds  in  Waggaman’s  hands  as  a  subagent.  Would  he 
then  have  been  iustified  in  abandoning  all  oversight  of  his  sub¬ 
agent’s  acts  while  at  the  same  time  receiving  periodically  his  pay 
for  what  was  being  done?  Rut  in  fact  he  was  a  trustee  in  the  strict¬ 
est  sense.  Whether  he  was  under  an  absolute  duty  to  take  an  active 
part  in  the  management  or  not.  he  had  a  clear  right  to  do  so.  and 
he  exercised  that  right  by  taking  compensation  as  for  doing  it. 

There  is  another  principle  of  equity  that  should  not  be  over¬ 
looked.  It  is  well  settled  that  a  trustee,  unless  expresslv  authorized 
bv  the  deed  or  will  appointing  him.  cannot  delegate  his  diseretion- 
ary  powers.  He  cannot  delegate  them  to  a  co-trustee  any  more  than 
to  a  «tranfrer.  When,  therefore,  he  permits  his  co-trustee  to  exercise 
tPp  discretion  rono-od  bv  the  trust  and  accepts  his  share  of  the  corn- 
mi  c«ion«  therefor,  the  act  of  his  co-trustee  must  be  regarded  as  his 
own  act.  To  hold  that  it  is  not  his  act  but  only  the  act  of  his  co- 
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trustee  would  be  to  hold  that  he  could  delegate  his  discretion.  lie 
is  estopped  to  assert  that  the  discretion  thus  exercised  is  not  his  own, 
for  to  do  so  would  he  to  assert  that  he  had  violated  his  duty  as 
trustee  and  done  a  thing  which  as  trustee  he  had  no  power  to  do. 
It  he  did  attempt  to  delegate  his  power  he  made  himself  liable  by 
so  doing,  and  if  he  did  not  attempt  to  delegate  it,  then  by  taking 
pay  for  what  was  done  he  admitted  that  it  was  his  own  act.  There 
is  no  escape  from  liability  either  way.  Not  only  is  the  trustee’s  dis¬ 
cretion  not  to  be  delegated,  it  is  not  to  be  interfered  with  even  by  the 
beneficiary. 

“It  is  a  settled  principle  that  trustees  having  the  power  to  exercise 
discretion  will  not  be  interfered  with  so  long  as  they  are  acting  in 
good  faith.”  Shelton  v.  King,  229  U.  S.  at  p.  94.  In  that  case  the 
court  refused  to  interfere  at  the  instance  of  beneficiaries  whose  lega¬ 
cies  had  become  vested  and  absolute,  and  who  wished  to  be  paid 
before  the  time  when  the  will  required  the  trustees  to  make  pay¬ 
ment.  In  the  present  case  the  beneficiaries  had  no  right  to  control 
the  trustees  in  the  management  of  the  trust.  The  trustees  had 
291  the  responsibility,  and  with  it  the  power,  of  conducting  the 
affairs  of  the  estate.  The  beneficiaries  certainly  knew  less 
about  the  actual  management  than  Ralston  did  and  Ralston  had 
not  only  the  right  to  know  every  detail  of  the  business  but  he  was 
in  a  position  of  duty  and  responsibility  touching  the  management, 
which  he  was  periodically  recognizing  and  acknowledging  by  ac¬ 
cepting  compensation  therefor. 

The  case  principally  relied  upon  by  Ralston’s  counsel  is  Colburn 
v.  Grant,  181  U.  8.  001.  But  that  case  in  its  distinguishing  fea¬ 
tures  is  utterly  unlike  the  present.  There  the  party  entitled  to  the 
income  for  life  was  also  one  of  the  two  trustees.  He  permitted  his 
co-trustee  to  have  the  exclusive  management  and  control  of  the 
trust  estate  receiving  only  the  income.  He  did  not  receive  anything 
in  the  way  of  commissions. 

While  the  court  has  been  led  irresistibly  to  the  conclusions 
above  indicated  and  more  distinctly  to  be  expressed  in  the  remain¬ 
der  of  this  opinion,  it  would  not  be  right  to  close  the  discussion 
without  saying  that  nothing  in  the  case  gives  rise  to  the  slightest 
suspicion  touching  the  honesty  and  integrity  of  either  Raleigh  or 
Ralston.  No  such  suggestion  is  put  forward  by  the  counsel  for  the 
petitioners.  It  is  purely  a  question  of  liability  under  the  rule  in 
equity  in  such  cases.  Nevertheless  the  history  of  the  case  is  a  con¬ 
spicuous  example  of  the  necessity  for  a  just  and  firm  application 
of  the  law  governing  the  administration  of  trusts.  The  testatrix 
left  a  considerable  property  in  trust.  She  provided  for  two  trus¬ 
tees.  Her  direction  in  that  respect  was  soon  departed  from  and 
Green  was  appointed  sole  trustee.  He  was  untrue  to  his  trust.  He 
made  a  sale  that  was  afterwards  set  aside  by  the  court,  after  a 
long  and  expensive  litigation,  ending  in  the  Supreme  Court  of  the 
United  States.  He  left  behind  him  a  liability  that  has  never  been 
enforced.  Then  Waggaman  and  Raleigh  were  appointed.  They 
resold  the  real  estate  and  received  part  payment  in  cash  with  well 
secured  first  mortgage  notes  for  the  balance.  They  reported  the 
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29’>  Sv0mni,nf <0nfinned  b>'  the  That  was  in  1892. 

2,  hov  "cvcr  tan,e  m-;"'  the  court  with  anv  state- 

annlinti  m  «•"  lvI,rgc',tf,tl,,n  or  request  for  instructions.  In  1899, 
•  It  Inntion  ua>  made  to  remove  Raleigh  for  his  failure  to  join  in 
the  active  administration  of  the  trust.  Thereupon  he  resigned  and 

. >!-J  >n  i-is  stead.  No  ac'eount  w.VCdeTy 

time  untd  \V  o  <>f’  'f  •  "*  su;'res?ors  in  the  trust.  From  that 
had  lit  l  o  ,T  "nn'“  .fa!hlre  ‘he  tiling  went  on  in  the  way  it 
hr  fn,  ;  i'f  '  l’or"."1lt,nS  "  aggaman  to  do  as  he  pleased  with 
ii-i  '.  c>  and  neither  of  the  trustees  came  near  the  court, 
ten  the  wreck  ol  \\  aggaman's  fortunes  brings  the  truth  to  li'dit 
is  found  that  even  before  Raleigh  resigned,  and  ever  since.  wTiJ 

tire  v  nnrl  T"l  C*'at.C  «?  »  Part  <>f  his  own  business  en- 

heles  •U."  lie<:K,'<.1  />'"?  unsupervi-ed  by  his  co-trustees,  who  never- 
e  c"  ■IO,IK,,i  ''"h  him  m  exacting  compensation  for  the  care  and 
management  ol  the  property.  And  when  the  beneficiaries  seek  the 
aid  of  the  court  of  equity  by  which  the  trustees  had  been  appointed 
to  enforce  he  supposed  liability  of  its  officers,  they  are  met  with  the 
assertion  that  Wagganian  alone  is  responsible.  Such  a  holding 

officer  r,OS"7  ,he  oonfidenee  of  men  in  courts  and  their 

oriK er>  as  guardians  of  property. 

It  IS  the  judgment  and  decree  of  the  court  that  notwithstanding 
the  order  of  appointment,  providing  that  Raleigh  should  he  liable 
only  for  lus  own  default,  a  position  which  Ralston  occupies  bv 
su  istitution  each  of  said  parties,  by  his  acquiescence  in  the  sole 
management  ot  the  estate  by  Wagganian,  and  each  by  his  regular 
and  continued  acceptance  of  commissions  for  the  active  adminis¬ 
tration  of  the  trust  estate,  made  the  acts  of  Waggaman  his  own 
and  each  is  liable  to  the  beneficiaries  for  the  improper  investments 
made  by  Waggaman  as  aforesaid:  and  that  an  accounting  should 
he  Had  upon  the  following  principles,  as  maintained  bv  the  petition- 
ers  counsel  m  their  brief,  namely: 

it  Th1omas  E-  ^Vaggaman  as  co-trustee  with  William  II 

II.  Raleigh.  and  as  co-trustee  with  Jackson  H.  Ralston,  bv  his  mis- 

ooq  v5aScn/‘e  -in  n?('^  and  llis  violation  and  breach  of. 
vO  his  hduciary  duties  as  such  co-trustee  during  the  respective 

periods  of  his  said  co-trusteeship — as  well  during  his  co- 
trusteeslup  with  said  Raleigh,  as  during  his  co-trusteeship  with  said 
Ralston  -lost,  deprived  himself  of,  and  forfeited  any  and  all 
rialit  to  have,  receive  or  retain  any  commissions  whatsoever,  and 
should  not  be  allowed  any  commissions,  but  should  be  denied  all 
commissions  whatsoever. 

(2)  r\  hat  William  II.  II.  Raleigh  as  co-trustee  with  said  Thomas 
R.  W  aggaman.  and  that  Jackson  IT.  Ralston  as  co-trustee  with  said 
Jhomas  E  Waggaman.  each  of  them  by  his  own  non-feasance  in 
office,  and  by  his  own  neglect  of.  and  breach  of,  his  own  fiduciary 
duties  as  such  co-trust ee.  during  his  own  period  of  such  co-trustee- 
ship,  respectively  lost,  deprived  themselves  of,  and  forfeited  anv 
and  all  rights  to  have,  receive  or  retain  anv  commissions  whatso¬ 
ever.  end  that  they,  the  said  William  TT.  IR  Raleigh  and  the  said 
Jackson  II.  Ralston  should  neither  of  them  be  allowed  anv  com- 
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missions  as  such  co-trustee,  but  should  be  each  and  both  of  them  be 
denied  all  commissions  whatsoever. 

(d)  rl  bat  Jackson  II.  Ralston  as  co-trustee  with  said  Thomas 
E.  Waggaman,  by  his  own  neglect  to  ascertain  the  status  of  the 
trust  estate  which  upon  his  appointment  was  confided  to  him  and 
said  \\  aggaman  as  co-trustees,  and  by  his  own  neglect  and  failure 
to  correct  what  had  been  wrongfully  done  and  to  prevent  the  con¬ 
tinued  violation  of  the  trust  (which  correction  and  prevention  at 
the  time  of  said  Ralston  s  appointment  and  until  near  or  about  the 
time  of  the  M  aggaman  exposure  would  have  been  easilv  within  said 
Ralston’s  power)  rendered  himself  liable,  and  made  himself  liable, 
for  any  and  all  loss  of  the  trust  estate  resulting  therefrom. 

(4)  That  Thomas  E.  Waggaman  and  William  II.  II.  Raleigh  as 
co-trustees,  and  said  Raleigh  as  survivor  of  said  co-trusteeship,  and 
that  said  rl  homas  E.  \\  aggaman  and  Jackson  II.  Ralston  as  co-trus¬ 
tees,  and  said  Ralston  as  survivor  of  said  co-trusteeship,  are  charge¬ 
able  with  each  and  all  items  of  corpus  received,  including  the  fol¬ 
lowing  items  of  corpus,  namely:  an  item  of  $1373.90  (i.  e. 
294  $2500  corpus  received  in  cash  from  sale  of  F  Street  property 

less  $1120.10  expenses).  An  item  of  $199. 10  (i.  e.  $504.22 
corpus  received  in  cash  from  registry  of  court  less  $5.00  Clerk’s 
commission).  Amount  of  one  F.  A.  Moore  note  for  $800.00  dated 
June  24,  1887.  Amount  of  two  F.  A.  Moore  notes  aggregating 
$1900.00  dated  February  11.  1887.  \ mount  of  nine  K.  E.  Malone 

notes  aggregating  $4980.00  dated  February  13.  1899.  And  amount 
of  one  F.  IT.  (!.  White  note  for  $7273.32  dated  January  13,  1890. 
Together  with  interest  on  said  items  of  cash  and  on  said  amounts 


of  said  notes  from  the  dates  when  said  items  were  respectively  re¬ 
ceived  in  cash  or  said  notes  taken  as  investments  as  the  case  may 
me,  until  paid.  And  that  as  each  and  all  of  said  notes  only  pur¬ 
ported  to  be  secured  upon  real  estate  in  which  said  Thomas  E.  Wag¬ 
gaman  as  a  matter  of  fact  owned  a  considerable  interest,  and  as 
said  $1900  notes  only  purported  to  Ik1  secured  by  a  second  trust, 
and  said  $800.00  note  only  purported  to  he  secured  by  a  third 
trust,  and  as  in  some  instances  a  large  part  of  the  real  estate  upon 
which  said  notes  purported  to  be  secured  was  without  the  knowledge 
and  consent  of  the  cestui  que  trust,  wrongfully  released  of  record 
from  the  effect  and  operation  of  such  trust  as  purported  to  secure 
the  same,  and  as  in  other  instances  the  whole  of  the  real  estate  upon 
which  said  notes  purported  to  be  secured  was,  without  the  knowl¬ 
edge  or  consent  of  the  cestui s  (pie  trust,  wrongfully  released  of 
record  from  the  effect  and  operation  of  such  trust  as  purported 
to  secure  the  same,  and  as  new  trusts  for  large  amounts  were  wrong¬ 
fully  placed  of  record  upon  the  property  so  released,  it  follows  that 
each  and  all  of  said  investments  in  the  above  mentioned  notes  were 


and  are  such  as  a  Court  of  Equity,  with  knowledge  of  the  facts  con¬ 
cerning  the  same,  either  at  the  time  the  same  were  taken,  or  at 
any  time  since,  or  at  the  hearing  of  this  cause,  should  not  approve, 
but  should  disapprove;  that  said  fiduciaries,  and  each  of  said  fiduci¬ 
aries,  are  chargeable  with,  and  should  account  in  cash  for  the 
amount  of  each  and  all  of  said  items,  and  not  in  said  so-called  or 
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pretended  securities,  together  with  interest  upon  the  same 

295  from  the  respective  dates  when  the  same  were  respectively 
received  by  them  until  paid. 

(o)  And  that  Thomas  E.  Waggaman  and  William  II.  II.  Raleigh 
as  co-trustees,  and  said  Raleigh  as  survivor  of  said  so-trusteeship, 
and  that  Thomas  E.  Waggaman  and  Jackson  IT.  Ralston  as  co¬ 
trustees,  and  said  Ralston  as  survivor  of  said  co-trusteeship,  are  like¬ 
wise  chargeable  with  such  items  of  income  as  were  from  time  to 
time  received,  including  the  following  items  of  income,  namely: 
Two  items  of  income  received  bv  said  co-trustees  in  cash  from  the 

%j 

registry  of  the  court — one  being  for  $417.15  and  the  other  being 
for  $2.52 — neither  of  which  items  were  ever  distributed  to  t lie 
beneficiaries  or  cestuis  que  trust,  but  were  retained  by  said  co-trus- 
tecs,  and  also  numerous  other  items  of  income  received  by  said 

«y 

eo-trustecs  in  cash  none  of  which  were  ever  distributed  to  the  bene¬ 
ficiaries  or  cestuis  que  trust  but  were  all  of  them  retained  by  said 
co-trustees  as  commissions;  and  that  said  fiduciaries  are  likewise 
chargeable  with  interest  on  each  and  all  of  said  cash  items  of  income 
which  have  never  been  distributed  to  the  beneficiaries  or  cestuis  que 
trust,  hut  were  wrongfullv  retained  by  said  fiduciaries  as  conmiis- 
sions  or  otherwise  from  the  respective  dates  of  retention  of  the 
same  until  paid. 

(6)  And  that,  in  taking  and  stating  said  fiduciary  accounts,  said 
Thomas  E.  Waggaman  and  William  II.  II.  Raleigh  as  co-trustees, 
and  said  Raleigh  as  survivor  of  said  co-trusteeship,  and  said  Thomas 
E.  Waggaman  and  Jackson  II.  Ralston  as  co-trustees,  and  said 
Ralston  as  survivor  of  said  co-trusteeship,  should  receive  credit  for 
the  $10000  paid  by  Thomas  E.  Waggaman’s  sureties  as  of  the 
date  thereof,  and  for  whatever  was  obtained  upon  the  compromise 
with  John  E.  Waggaman  as  of  the  date  thereof,  and  for  whatever 
(if  anything)  may  have  been  obtained  from  said  Thomas  E.  Wag¬ 
gaman  s  Trustee  in  Bankruptcy  as  of  the  date  thereof;  and  should 
receive  credit  on  account  of  income  for  such  items  of  income  as 
were  actually  distributed  by  said  fiduciaries  unto  the  beneficiaries 
or  cestuis  que  trust  as  of  the  respective  dates  of  such  distri- 

296  bution,  but  should  receive  no  credit  for  any  items  of  in¬ 
come  which  were  never  distributed  to  said  beneficiaries  or 

cestuis  que  trust,  but  were  retained  by  said  fiduciaries  either  as  com¬ 
mission  or  otherwise  howsoever. 

WENDELL  P.  STAFFORD,  Justice. 


Decree. 

Filed  June  50.  1914. 

******* 

This  cause  came  on  to  be  heard  at  this  term  upon  the  petition 
filed  herein  on  March  3rd,  1906,  and  upon  the  amended  and  sup¬ 
plemental  petition  filed  herein  on  November  27th,  1906,  and  upon 
the  respective  answers  and  amended  answers  to  said  petition  and  to 
said  amended  and  supplemental  petition  as  the  case  may  he,  and 
upon  the  respective  joinders  in  issue  upon  said  answers  or  amended 
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answers  as  the  case  may  be,  and  upon  all  pleadings,  papers,  stipu¬ 
lations,  exceptions,  orders,  decrees  and  proceedings  of  any  and 
every  nature,  kind  and  description  whatsoever,  appearing  of  record 
in  this  cause  since  said  filing  of  said  petition  of  March  3rd.  1903, 
as  well  as  upon  the  testimony,  evidence  and  proofs  taken  under  or 
in  support  of,  and  upon  the  stipulation  and  exhibits  offered  in  evi¬ 
dence  under  or  in  support  of,  said  issues  so  joined  in  this  cause  as 
atoresaid.  and  was  argued  by  counsel  for  the  respective  parties,  and 
submitted  to  the  Court;  and  thereupon,  upon  consideration  thereof, 
it  is  this  30th  day  of  June  A.  D.,  1914,  hereby  adjudged,  ordered 
and  decreed  by  the  Court  as  follows,  viz: — 

That  under  the  following  respective  and  successive  co- 

297  trusteeships,  namely:  under  the  co-trusteeship  of  Thomas 
E.  Waggaman  and  William  H.  II.  Raleigh,  substituted  as  co¬ 
trustees.  and  of  said  Raleigh  as  survivor  of  said  co-trusteeship,  and 
also  under  the  con-trusteeship  of  Thomas  E.  Waggaman  and  Jack- 
son  11.  Ralston,  substituted  as  co-trustees,  and  of  said  Ralston  as 
survivor  of  said  co-trusteeship,  and  notwithstanding  the  order  of 
appointment,  providing  that  Raleigh  should  be  liable  only  for  his 
own  default,  a  position  which  Ralston  occupies  by  substitution,  each 
of  said  parties,  by  his  acquiescence  in  the  sole  management  of  the 
estate  bv  Waggaman,  and  each  by  his  regular  and  continued  accept¬ 
ance  of  commissions  for  the  active  administration  of  the  trust 
estate,  made  the  acts  of  Waggaman  his  own  and  each  is  liable  to  the 
beneficiaries  for  the  improper  investments  made  by  Waggaman. 

And,  it  is  hereby  further  adjudged,  ordered  and  decreed  that 
not  only  an  accounting  of  said  Thomas  E.  Waggaman  and  William 
11.  II.  Raleigh,  substituted  as  co-trustees,  and  said  Raleigh  as  sur¬ 
vivor  of  said  co-trusteeship,  in  account  with  their  beneficiaries  under 
the  terms  and  provisions  of  their  trust,  but  also  an  accounting  of 
said  Thomas  E.  Waggaman  and  Jackson  II.  Ralston,  substituted  as 
co-trustees,  and  said  Ralston  as  survivor  of  said  co-trusteeship,  in 
account  with  their  beneficiaries  under  the  terms  and  provision*  of 
their  trust,  should  be  had  upon  the  following  facts  and  principles, 
which  are  hereby  adjudged,  ordered  and  decreed,  namely: 

(1)  That  Thomas  E.  Waggaman  as  co-trustee  with  William  H. 
II.  Raleigh,  and  as  co-trustee  with  Jackson  II.  Ralston,  by  his 

misfeasance  in  office,  and  by  his  violation  of.  and  breach 

298  of.  his  fiduciary  duties  as  such  co-trustee  during  the  re¬ 
spective  periods  of  his  said  co-trusteeships — as  well  during 

his  co-trusteeship  with  said  Raleigh,  as  during  his  trusteeship  with 
said  Ralston — lost,  deprived  himself  of.  and  forfeited  any  and  all 
right  to  have,  receive  or  retain  any  commissions  whatsoever,  and 
should  not  be  allowed  any  commissions,  but  should  he  denied  all 
com  missi on s  w h  a tsoever. 

(2)  That  William  II.  II.  Raleigh  as  co-trustee  with  said  Thomas 
E.  Waggaman.  and  that  Jackson  IT.  Ralston  as  co-trustee  with  said 
Thom  as  E.  Wa  ggaman,  each  of  them  by  his  own  non-feasance  in 
office,  and  by  his  own  neglect  of,  and  breach  of,  his  own  fiduciary 
duties  as  such  co-trustee,  during  his  own  period  of  such  co-trustee¬ 
ship,  respectively,  lost,  deprived  themselves  of,  and  forfeited  any 
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and  all  right  to  have,  receive  or  retain  any  commissions  whatso¬ 
ever  and  that  they,  the  said  W  illiam  11.  11.  Raleigh  and  the  said 
Jackson  II.  Ralston,  should  neither  of  them  he  allowed  any  com¬ 
missions  as  such  co-trustee,  but  should  each  and  both  of  them  be 
denied  all  commissions  whatsoever. 

(3)  That  Jackson  11.  Ralston  as  co-trustee  with  said  Thomas 
E.  \\  aggaman,  by  his  own  neglect  to  ascertain  the  status  of  the 
trust  estate  which  upon  his  appointment  was  confided  to  him  and 
said  W  aggaman  as  co-trustees,  and  by  his  own  neglect  and  failure 
to  corect  what  hacl  been  wrongfully  done  and  to  prevent  the  con¬ 
tinued  violation  of  the  trust  (which  correction  and  prevention  at 
the  time  of  said  Ralston’s  appointment  and  until  near  or  about  the 
time  of  the  Wagaman  exposure  would  have  been  easily  within  said 
Ralston  s  power)  rendered  himself  liable,  and  made  himself  liable, 
for  any  and  all  loss  of  the  trust  estate  resulting  therefrom.- 
299  (4)  That  Thomas  E.  Waggaman  and  William  H.  H. 

Raleigh  as  co-trustees,  and  said  Raleigh  as  survivor  of  said 
co-trusteeship,  and  that  Thomas  E.  W’aggaman  and  Jackson  II. 
Ralston  as  co-trustees,  and  said  Ralston  as  survivor  of  said  co- 
trusteeship,  are  chargeable  with  each  and  all  items  of  corpus  re¬ 
ceived.  including  the  following  items  of  coipus,  namely:  An  item 
of  $1,373.90  (i.  e.  $2,300  corpus  received  in  cash  from  sale  of  F 
Street  property  less  $1,123.10  expenses).  An  item  of  $499.16  (i.  e., 
$504.22  corpus  received  in  cash  from  Registry  of  Court  less  $5.06 
Clerk’s  commissions).  Amount  of  one  E.  A.  Moore  Note  for  $800.00 
dated  June  24.  1887.  Amount  of  two  E.  A.  Moore  Notes  aggregat¬ 
ing  $1,900.00  dated  February  11,  1887.  Amount  of  nine  K.  E. 
Malone  Notes  aggregating  $4.080. 00  dated  Eebv.  13,  1899.  And 
amount  of  one  E.  II.  G.  White  Note  for  $7,273.32  dated  Jany.  13, 
1890.  Together  with  interest  on  said  items  of  cash  and  on  said 
amounts  of  said  notes  from  the  dates  when  said  items  were  re¬ 


spectively  received  in  cash  or  said  Notes  taken  as  investments  as 
the  case  may  be,  until  paid.  And  that  as  each  and  all  of  said  Notes 
only  purported  to  be  secured  upon  real  estate  in  which  said  Thomas 
E.  W  aggaman  as  a  matter  of  fact  owned  a  considerable  interest, 
and  as  said  $1,900.00  notes  only  purported  to  he  secured  by  a 
second  trust,  and  said  $800.00  Note  only  purported  to  be  secured 
a  t  l r d  t  u.  t,  and  j.j  in  some  instances  a  large  part  of  the  real 
estate  upon  which  said  notes  purported  to  be  secured  was  without 
the  knowledge  or  consent  of  the  cestuis  que  trust,  wrongfully  released 
of  record  from  the  effect  and  operation  of  such  trust  as  purported 
to  secure  the  same,  and  as  in  other  instances  the  whole  of  the  real 
estate  upon  which  said  notes  purported  to  be  secured  was,  without 
the  knowledge  or  consent  of  the  cestuis  que  trust,  wrongfully  re¬ 
leased  of  record  from  the  effect  and  operation  of  such  trust 
300  as  purported  to  secure  the  same,  and  as  new  trusts  for  large 
amounts  were  wrongfully  placed  of  record  upon  the  property 
so  released,  it  follows  that  each  and  all  of  said  investments  in  the 
above  mentioned  notes  were  and  are  such  as  a  court  of  Equity, 
with  knowledge  of  the  facts  concerning  the  same,  either  at  the 
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time  the  same  were  taken,  or  at  any  time  since,  or  at  the  hearing 
of  this  cause,  should  not  approve,  hut  should  diapprove;  and  that 
said  fiduciaries,  and  each  of  said  fiduciaries,  are  chargeable  with 
and  should  account  in  cash  for  the  amount  of  each  and  all  of  said 
items,  and  not  in  said  so-called  or  pretended  securities,  together 
with  interest  upon  the  same  from  the  respective  dates  when  the 
«mie  were  respectively  received  by  them  until  paid. 

(5)  And  that  Thomas  E.  Waggaman  and  William  H.  II. 
Raleigh  as  co-trustees,  and  said  Raleigh  as  survivor  of  said  co¬ 
trusteeship,  and  that  Thomas  E.  Waggaman  and  Jackson  II.  Ral¬ 
ston  as  co-trustees,  and  said  Ralston  as  survivor  of  said  co-trusteeship, 
are  likewise  chargeable  with  such  items  of  income  as  were  from 
time  to  time  received,  including  the  following  items  of  income, 
namely:  Two  items  of  income  received  hv  said  co-trustees  in  cash 
from  the  Registry  of  the  court — one  being  for  $417.15  and  the  other 
being  for  $2.32 — neither  of  which  items  were  ever  distributed 
to  the  beneficiaries  or  cestuis  que  trust,  but  were  retained  by  said 
co-trustees,  and  also  numerous  other  items  of  income  received  by  said 
co-trustees  in  cash  none  of  which  were  ever  distributed  to  the* bene¬ 
ficiaries  or  cestuis  que  trust,  but  were  all  of  them  retained  by  said 


co-trustees  as  commissions;  and  that  said  fiduciaries  are  likewise 


chargeable  with  interest  on  each  and  all  of  said  cash  items  of  income 
which  have  never  been  distributed  to  the  beneficiaries  or  cestuis 
que  trust,  but  were  wrongfully  retained  by  said  fiduciaries  either 
as  commissions  or  otherwise  from  the  respective  dates  of 
301  retention  of  the  same  until  paid. 

(6)  And  that  in  taking  and  starting  said  fiduciary  ac¬ 
counts,  said  Thomas  E.  Waggaman  and  William  II.  II.  Raleigh 
as  co-trustees,  and  said  Raleigh  as  survivor  of  said  co-trusteeship, 
and  said  Thomas  E.  Waggaman  and  Jackson  H.  Ralston  as  co- 
trustees,  and  said  Ralston  as  survivor  of  said  co-trusteeship,  should 
receive  credit  for  the  $10,000.00  paid  by  Thomas  E.  Wagga  man’s 
sureties  as  of  the  date  thereof,  and  for  whatever  was  obtained  upon 
the  compromise  with  John  F.  Waggaman  as  of  the  date  thereof, 
and  for  whatever  (if  anything)  may  have  been  obtained  from  said 
Thomas  E.  Waggaman’s  Trustee  in  Bankruptcy  as  of  the  date 
thereof;  and  should  receive  credit  on  account  of  income  for  such 


items  of  income  as  were  actually  distributed  by  said  fiduciaries  unto 
the  beneficiaries  or  cestuis  que  trust,  as  of  the  respective  dates  of 
such  distribution,  but  should  receive  no  credit  for  any  items  of 
income  which  were  never  distributed  to  said  beneficiaries  or  cestuis 
que  trust,  but  were  retained  by  said  fiduciaries  either  as  commis¬ 
sions  or  otherwise  howsoever.  And  it  is  hereby  further  adjudged, 
ordered  and  decreed  that  this  cause  be,  and  the  same  is,  hereby 
referred  to  the  Auditor  of  this  court,  on,  upon  and  with  the  fol¬ 
lowing  orders,  directions  and  instructions,  namely:  The  ‘Auditor 
of  this  court,  under  and  in  accordance  with  the  terms  and  pro¬ 
visions  of  this  decree,  and  the  facts  and  principles  herein  and  hereby 
established,  adjudged  and  decreed,  and  under  and  in  accordance 
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with  (ho  opinion  of  this  court  tiled  in  this  cause  on  the  29tli  day 
of  -tune,  A.  1).  1914,  shall  take  and  state — 

l  ust.  An  account  ot  said  Idiomas  E.  w'aggaman  and  William 
II.  II.  Raleigh,  substituted  as  co-trustees  as  aioresaid,  and  of  said 
Raleigh  as  survivor  ot  said  co-trusteeship,  in  account  with  their 
beneficiaries  and  their  surviving  cestui  que  trust  under  the 

302  terms  and  provisions  of  their  said  trust. 

Second.  An  account  ot  said  Thomas  E.  Waggaman  and 
Jackson  II.  Ralston,  substituted  as  co-trustees  as  aforesaid,  and  of 
said  Ralston  as  survivor  of  said  co-trusteeship,  in  account  with 
their  beneficiaries  and  their  surviving  cestui  que  trust  under  the 
terms  and  provisions  of  their  said  trust. 

And  third,  it  is  hereby  further  adjudged,  ordered  and  decreed 
that  this  cause  be,  and  the  same  is  hereby  also  referred  to  the 
Auditor  of  this  court,  to  take  and  state  the  account  of  the  present 
co-trustees,  namely  of  Jackson  II.  Ralston  and  Harry  L.  Rust,  sub¬ 
stituted  as  co- trustees  herein,  in  account  with  their  beneficiaries  and 
their  sur\  i\  ing  cestui  que  trust,  under  the  terms  and  provisions 
of  their  said  trust  from  the  commencement  of  their  co-trusteeship 
(i.  e.  from  the  commencement  of  said  Ralston’s  and  of  said  Rust’s 
co-trusteeship)  down  to  the  time  of  taking  and  stating  such  ac¬ 
count  of  said  Jackson  II.  Ralston  and  Harry  L.  Rust,  substituted 
as  co-trustees  as  aforesaid;  and  should  said  Auditor  consider  and 
find  that  said  Ralston  and  Rust  since  the  commencement  of  their 
co-trusteeship  aforesaid  have  properly  and  faithfully  performed  their 
duties  as  such  co-trustees,  he  is  hereby  authorized  and  empowered 
to  credit  and  allow  unto  said  Jackson  II.  Ralston  and  Harry  L. 
Rust  as  such  co-tiustees,  in  Ins  statement  of  their  said  account 
five  per  centum  of  such  items  of  income  as  were  collected  and 
received  by  them  as  co-trustees  as  aforesaid  and  would  otherwise  have 
been  distributable  by  them  as  co-trustees  as  aforesaid  unto  their 
beneficiaries  or  unto  their  surviving  cestui  (pie  trust — such  credit 
and  allowance  of  five  per  centum  of  such  income  being  considered 
and  deemed  by  the  court  to  be  a  fair,  just  and  sufficient  compensation 
under  the  circumstances  of  this  case,  for  proper  and  faithful  perform¬ 
ance  by  said  Ralston  and  Rust,  as  co-trustees  as  aforesaid,  of  their 
duties  as  such  co-trustees. 

303  And  it  is  hereby  further  adjudged,  ordered  and  decreed 
that  all  other  matters  should  be,  and  the  same  are,  hereby 

reserved  until  the  coming  in  of  the  Auditor’s  reports. 

By  the  Court: 

WENDELL  P.  STAFFORD, 

J  ustice. 


Decree  Dismissing  Petitions  for  Rehearing. 

Filed  June  30,  1914. 

******* 

This  cause  coming  on  to  be  heard  upon  the  respective  petitions 
for  re-liearing  filed  herein  on  April  27,  1914  by  the  defendants 
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illiam  H.  H.  Raleigh  and  Jackson  H.  Ralston,  and  upon  the 
motion  of  said  defendant  illiam  H.  H.  Raleigh  filed  herein  on 
June  1,  1914,  and  upon  the  affidavits  in  support  of,  and  in  opposi¬ 
tion  to,  the  same,  and  the  same  having  been  argued  by  counsel  for 
the  respective  parties  and  submitted  to  the  Court  (the  Court  having 
examined  and  considered  all  papers,  matters  and  proceedings  in 
Equity  Cause  No.  14,427.  which  were  called  to  the  attention  of  the 
Court  just  as  if  the  same  had  been  incorporated  in  said  motion) 

It  is  this  30th  day  of  June  A.  D.  1914  hereby  adjudged,  ordered 
and  decreed  by  the  Court  that  said  petitions  for  rehearing  and  said 
motion,  and  each  and  all  of  them,  be  and  they,  and  each  and  all 
of  them,  are  hereby  refused,  denied  and  dismissed. 

By  the  Court : 

WENDELL  P.  STAFFORD, 

Justice. 


304  Entry  of  Appeal  &  Order  Fixing  Appeal  Bond. 

Filed  June  30,  1914. 

******* 

From  the  decree  herein  this  day  passed  establishing  the  liability 
of  Jackson  H.  Ralston  and  William  H.  H.  Raleigh  as  trustees,  and 
referring  this  cause  to  the  auditor  of  the  Court  to  state  their  account, 
the  said  Ralston  and  Raleigh  in  open  court  appeal  to  the  Court  of 
Appeals  of  the  District  of  Columbia ;  and  the  Court  this  30th  day  of 
June,  1914.  hereby  fixes  the  penalty  of  the  appeal  bond,  if  one  is 
given  to  operate  as  a  supersedeas,  at  eleven  thousand  dollars 
($11,000)  while  if  a  bond  for  costs  only  is  given  the  penalty  is 
fixed  at  one  hundred  dollars  ($100),  and  if  one  only  of  said  parties 
shall  give  a  supersedeas  bond,  the  penalty  shall  be  as  stated,  eleven 
thousand  dollars,  ($11,000)  and  the  bond  of  the  other  party,  if  for 
costs  only,  shall  be,  as  stated,  in  the  penalty  of  one  hundred  dollars 
($100). 

WENDELL  P.  STAFFORD, 

Justice. 

305  Bond  for  appeal  to  Court  of  Appeals. 

Filed  July  8,  1914. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

No.  7907.  In  Equity, 

Susan  W.  Edwards  et  al. 
vs. 

Chapman  Maupin. 


Know  all  men  by  these  presents,  that  we,  Jackson  IT.  Ralston,  as 
principal,  and  The  Fidelity  and  Deposit  Company  of  Maryland,  as 
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surety,  are  held  and  firmly  bound  unto  the  petitioner  Alice  Tyler 
Easter  in  the^  lull  sum  ot  Eleven  Thousand  dollars  to  be  paid  to  the 
said  Alice  lyler  Easter,  her  executors,  administrators,  successors, 
or  assigns.  To  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  and  each  ot  us,  jointly  and  severally,  and  our  and  each 
ol  our  heirs,  executors,  administrators,  successors,  and  assigns,  firmly 
by  these  presents.  -Sealed  with  our  seals  and  dated  this  8th  day  of 
July,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
fourteen. 


^  hereas  the  above-named  Jackson  IT.  Ralston  hath  prosecuted  an 
appeal  to  the  Court  ot  Appeals  of  the  District  of  Columbia,  to  reverse 
the  Decree  rendered  in  the  above  suit  by  the  said  Supreme  Court 
of  the  District  ot  Columbia  on  June  30.  1014  establishing  the  lia¬ 
bility  of  Jackson  II.  Ralston  and  William  IT.  IT.  Raleigh,  as  trus¬ 
tees.  and  referring  the  cause  to  the  Auditor  of  the  Court  to  state 
their  account. 

300  Now.  therefore,  the  condition  of  this  obligation  is  such, 
I  hat  if  the  above-named  Jackson  IT.  Ralston  shall  prosecute 
his  said  appeal  to  effect,  and  answer  all  damages  and  costs  if  he  shall 
fail  to  make  good  his  plea,  then  this  obligation  shall  be  void;  other¬ 
wise.  the  same  shall  be  and  remain  in  full  force  and  virtue. 

JACKSON  IT.  RALSTON,  [seal.] 

FIDELITY  AND  DEPOSIT  COM¬ 
PANY  OF  MARYLAND,  [seal.] 

By  TTIOS.  J.  DeLASIIMUTT, 

A  ttorney-in-fact. 


Sealed  and  deli  eve  red  in  the  presence  of — 
J.  M.  RYAN. 

STANLEY  I).  WILLIS. 

As  to  both. 


Approved  the  8th  dav  of  Julv,  1014. 

TTIOS.  IL  ANDERSON,  Justice  S.  C.  I).  C. 


30' 


Assignment  of  Errors. 


Filed  Julv  10,  1014. 

******* 

The  respondents,  Jackson  IT.  Ralston  and  W.  IT.  TT.  Raleigh,  for 
assignment  of  errors  on  appeal  from  the  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  dated  June  30.  1014,  to  the  Court 
of  Appeals,  in  the  above  entitled  cause,  say: 

1.  The  court  erred  in  holding  that  the  beneficiaries  were  entitled 
to  lbe .ioint  aH'on.  -crvicos.  judgment  and  in  all  respects  joint  par¬ 
ticipation  of  Jackson  II.  Ralston  and  W.  IT.  II.  Raleigh  with  Thomas 
E.  Waggaman  in  the  execution  of  the  trust  and  that  the  said  Ralston 
and  Raleigh  had,  by  acquiescence  in  the  sole  management  of  Wag¬ 
gaman  and  acceptance  of  commissions,  made  the  acts  of  Waggaman 
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their  own  and  that  each  was  liable  to  the  beneficiaries  for  the  im¬ 
proper  investments  made  by  Waggaman. 

2.  The  Court  erred  in  decreeing  not  only  in  requiring  an  ac¬ 
counting  from  said  Ralston  and  Raleigh  with  Waggaman,  but  also 
in  finding  that  this  accounting  should  be  had  upon  facts  and  prin¬ 
ciples  and  in  finding  facts  and  principles  as  follows: 

(a)  That  the  said  Ralston  and  Raleigh  had  in  any  respects  been 
guilty  of  any  misfeasance  in  office  or  violation  or  breach  of  their 
fiduciary  duties  so  that  they  should  not  be  allowed  any  commissions. 
( l>)  That  they  had  either  of  them  neglected  or  breached  their 
fiduciary  duties  so  as  to  be  denied  any  commissions. 

‘>08  (r)  That-  the  said  Ralston  had  been  guilty  of  any  neglect 

to  ascertain  the  status  of  the  trust  estate  upon  his  appointment 
or  should  be  held  liable  therefor,  or  that  it  was  at  any  time  easy  or 
at  all  within  his  power  to  have  corrected  what  had  been  wrongfully 
done  by  said  Waggaman  or  prevent  the  continued  violation  of  the 
trust. 

(rJ)  That  the  said  Ralston  and  Raleigh  should  be  held  responsi¬ 
ble  for  any  of  the  following  items:  $1373.90;  $499.16:  each  of  said 
items  having  been  fullv  accounted  for  and  distributed  under  and 
by  di  rection  of  the  orders  of  the  Supreme  Court  of  the  District  of 
Columbia  in  Equity  14.427;  or  for  the  amount  of  the  note  of  one 
Fannie  A.  "Moore  for  $800.  the  same  having  been  paid  to  Ralston 
and  Rust,  Trustees,  and  then  and  now  in  their  possession  as  such 
trustees;  or  for  the  amount  of  two  F.  A.  Moore  notes  aggregating 
$1900.00;  or  for  the  amount  of  one  note  of  F.  IT.  G.  White  for 
$7273.32,  the  same  having  been  more  than  covered  by  the  sum  of 
$10,000.00  obtained  by  said  Ralston  from  the  bondsmen  of  Thomas 
E.  Waggaman  :  or  for  the  nine  Kate  E.  Malone  notes  aggregating 
$4,986.66.  the  same  having  been  secured  bv  a  first  trust  taken  by 
said  Thomas  E.  W  aggaman  long  before  said  Ralston  became  trustee 
and  realized  upon  by  him  as  trustee  to  the  extent  of  sixtv  per  cent 
of  their  face  value;  and  in  holding  said  Ralston  and  Raleigh  liable 
for  any  or  any  part  of  said  notes,  or  interest  thereon,  the  control  of 
the  securities  of  the  estate  having  been  left,  by  the  order  of  the 
Supreme  Court  of  the  District  of  Columbia,  in  the  hands  of  Thomas 
E.  Waggaman  as  trustee;  and  the  court  further  erred  in  finding  that 
any  of  said  notes  were  secured  upon  real  estate  in  which  Thomas  E. 
Waggaman  owned  a  considerable  interest  as  a  fact  against  said 
Ralston  and  Raleigh,  trustees,  neither  of  them  having  been  shown 
to  have  any  knowledge  or  reason  to  believe  that  such  fact  existed 
until  long  after  Thomas  E.  Waggaman  ceased  to  be  a  trus- 
309  tee,  and  further  in  finding  as  a  material  fact  that  any  of  said 
notes  were  secured  by  second  or  third  trusts,  and  in  further 
finding  that  in  any  instance  any  part  of  the  real  estate  upon  which 
said  notes  purported  to  have  been  secured  had  been  released  without 
the  knowledge  or  eon«ent  of  the  said  cestui  que  trust,  it  not  being 
shown  that  said  Ralston  and  Raleigh  had  any  knowledge  thereof 
or  means  of  preventing  such  release  or  in  finding  as  a  material  fact 
that  new  trusts  had  thereafter  been  placed  of  record  unon  the  prop¬ 
erty  so  released,  and  in  finding  that  Ralston  and  Raleigh  would  be 


182 


JACKSON  II.  RALSTON  ET  AL.  VS. 


chargeable  with  or  should  account  for  the  amount  of  any  of  such 
items,  together  with  interest  thereon,  except  as  they  have  accounted 
for  them  as  heretofore  stated  in  this  sentence. 

(c)  In  finding  that  the  said  Ralston  and  Raleigh  were  chargeable 
with  two  items  of  $417.15  and  $2.32,  or  that  neither  of  said  items 
was  ever  distributed  to  the  beneficiaries,  but  was  retained  by  Wagga- 
man  and  Raleigh,  or  in  finding  that  numerous  other  items  of  income 
were  so  received  in  cash  or  any  such  items  which  had  never  been 
distributed  to  the  cestui  que  trustent  be  retained  by  them  as  com¬ 
missions  and  in  finding  that  they  were  chargeable  with  interest 
thereon,  and  on  the  cash  items  enumerated  under  this  heading  ‘V’ 
or  that  they  were  ever  retained  as  commissions  or  otherwise. 

(f)  In  finding  that  in  stating  the  fiduciary  accounts  the  said 
Ralston  and  Raleigh  should  receive  no  credit  for  any  items  of  income 
retained  by  them  as  commissions  or  in  finding  that  they  had  ever 
retained  or  in  any  wise  were  responsible  for  any  other  sums  what¬ 
soever. 

3.  The  court  further  erred  in  referring  the  cause  to  the  Auditor, 
no  accounting  having  been  shown  to  be  due  or  proper  and  particu¬ 
larly  in  referring  it  to  the  Auditor  under  the  terms  and  conditions 
in  the  decree  hereinbefore  referred  to  and  under  the  finding  of  facts 
and  principles  therein  declared  to  be  established,  and  in  directing 

that  on  such  account: 

310  (a)  The  auditor  should  state  an  account  of  Waggaman 

and  Raleigh  under  the  provisions  of  their  trust. 

(b)  That  he  should  state  an  account  of  Waggaman  and  Ralston 
with  the  beneficiaries  of  the  trust. 

(c)  That  he  should  state  the  account  of  the  present  trustees,  Ral¬ 
ston  and  Rust. 

4.  The  court  erred  in  refusing  petitions  of  said  Ralston  and 
Raleigh  for  a  rehearing,  and  the  motion  of  said  Raleigh  for  a  re¬ 
reference  or  for  leave  to  file  certified  copies  of  the  pleadings  of 
Raleigh  and  Waggaman  and  the  order  of  court  herein  in  Equity 
Cause  No.  14,427,  such  refusal  being  under  the  circumstances  of  this 
case  a  gross  abuse  of  discretion,  particularly  in  that  the  result  was, 
with  the  knowledge  of  the  court,  to  hold  Ralston  and  Raleigh  re¬ 
sponsible  for  an  amount,  with  interest,  aggregating  several  thousands 
of  dollars,  which  had  been  duly  and  properly  accounted  for  and  dis¬ 
tributed  under  the  orders  of  this  court,  and  for  investments  made 
when  the  fund  was  under  the  orders  of  this  court,  under  the  exclu¬ 
sive  management  and  control  of  Thomas  E.  Waggaman. 

5.  The  court  erred  in  holding  Ralston  responsible  for  the  con¬ 
duct  of  the  fund  years  before  he  was  appointed  trustee,  when  the 
amounts  in  question  had  been  distributed  under  the  orders  of  the 
Supreme  Court  of  the  District  of  Columbia. 

6.  The  court  erred  in  holding  Ralston  responsible  for  investments 
made  by  Waggaman  before  he  became  the  joint  trustee  and  when, 
by  the  order  of  the  court,  lie  had  exclusive  possession  and  control 
of  the  funds  and  assets  of  the  estate. 

7.  The  court  erred  in  holding  Ralston  responsible  for  the  sums 
of  $417.45  and  $2.32  said  to  have  come  into  the  hands  of  Raleigh 
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and  Waggaman  about  eight  years  before  the  said  Ralston  became 
trustee,  which  sums  were  distributable  and  presumably  had  been 
distributed  to  the  beneficiaries  at  or  about  the  time  of  their  recep¬ 
tion,  proper  accounts  of  all  sums  coming  into  the  hands  of  said 
trustees  many  years  thereafter  having  been  submitted  to  the  bene¬ 
ficiary  without  objection  or  question. 

311  8.  The  court  erred  in  holding  Ralston  responsible  for 
sums  received  by  W  aggaman  and  Raleigh  years  before  he 

became  trustee,  when  no  piaver  therefor  against  said  Ralston  had 
ever  been  made  in  the  petitions  for  accounting,  when  he  had  no 
reason  to  suppose  such  claims  were  made  against  him,  and  further 
in  refusing  to  permit  him  a  rehearing  as  to  such  items  when  he 
first  learned  that  such  claims  were  made  against  him  and  offered 
to  show  to  the  court  that  all  such  items  had"  been  properly  allowed 
and  paid  out  under  the  direction  of  the  Supreme  Court  of  the 
District  of  Columbia. 

9.  The  court  erred  in  finding  Raleigh  and  Ralston,  or  either  of 
them,  liable  for  the  acts  or  default  of  Waggaman,  in  view  of  the 
fact  that  the  order  of  the  court  appointing  Waggaman  and  Raleigh 
trustees  (said  Ralston  succeeding  said  Raleigh)  expressly  provided 
that  each  of  said  trustees.  Waggaman  and  Raleigh,  should  only  be 
liable  for  his  own  default,  and  each  of  said  trustees  having  given 
a  separate  band. 

10.  The  court  erred  in  finding  the  respondents,  Raleigh  and  Ral¬ 
ston.  or  either  of  them,  responsible  for  a  misappropriation  by  the 
trustee,  Waggaman,  of  the  trust  funds  and  notes  while  they  were 
in  his  sole  control,  the  Supreme  Court  of  the  District  of  Columbia, 
holding  an  Equity  Court  in  Equity  Cause  No.  14,427.  having 
expressly  and  directly  denied  a  petition  by  Raleigh  for  an  order  com¬ 
pelling  his  co-trustee  Waggaman  to  deposit  the  money  and  trust 
notes  in  his  sole  possession  to  the  joint  credit  of  Waggaman  and 
Raleigh,  trustees.  The  same  Court,  in  Equity  Cause  No.  7.907. 
had  no  right  or  power  to  treat  such  order  in  No.  14,427  as  of  no 
effect. 

11.  The  court  erred  in  charging  said  Ralston  and  Raleigh  inter¬ 
est  at  the  rate  of  six  per  cent  per  annum  on  the  amount  of  moneys 
lost  because  of  the  action  of  Waggaman,  there  being  no  evidence  to 
show  that,  if  said  funds  had  not  been  lost,  they  would  have  been 
invested  by  the  trustees  under  directions  of  the  court  so  as  to  have 

realized  interest  at  the  rate  of  six  per  cent  per  annum. 

312  12.  The  court  below  erred  in  holding  in  effect  that  said 
Raleigh  and  said  Ralston  were  jointly  liable  for  the  defaults 

of  said  Waggaman. 

13.  There  being  no  evidence  to  show  that  the  said  Raleigh,  as 
trustee,  ever  actually  came  into  possession  of  the  trust  fund,  or  any 
part  of  it.  the  lower  court  erred  in  holding  him,  and  his  successor 
Ralston,  liable  for  misappropriation  or  misapplication  by  their  co- 
trustee  Waggaman  of  the  trust  funds. 

14.  There  being  no  evidence  in  this  case  that  the  said  Raleigh 
as  trustee  ever  entered  into  any  agreement  bv  which  he  was  to  he 
bound  for  his  co-trustee  Waggaman  (but  on  the  contrary  the  order 
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of  his  appointment  having  expressly  provided  that  lie  should  be 
liable  only  for  his  own  default)  or  that  he  voluntarily  co-operated 
or  connived  with  said  Waggaman  to  misappropriate  or  misapply  the 
trust  funds,  the  lower  court  erred  in  holding  him,  and  his  successor 
Ralston,  liable  for  the  default  of  said  Waggaman. 

15.  The  lower  court  at  the  request,  or  with  the  acquiescence  and 

consent  of  the  beneficiaries  of  the  trust  estate,  having  appointed 

said  Waggaman  and  said  Raleigh  trustees  with  knowledge  of  the 

residence  of  said  Waggaman  and  the  non-residence  of  said  Raleigh, 

and  with  such  knowledge  having  provided  in  the  order  appointing 

them  that  each  of  said  trustees  should  he  liable  only  for  his  own 

•> 

default,  said  court  erred  in  holding  that  the  non-resident  trustee, 
Raleigh,  was  liable  for  the  acts  of  default  of  his  co-trustee  Wagga¬ 
man,  particularly  in  view  of  the  fact  that  the  same  court  had  on 
the  showing  bv  said  Raleigh  that  the  said  Waggaman  had  secured 
and  was  exercising  sole  control  over  the  trust  estate  refused  to  disturb 
such  sole  control  and  permitted  said  Waggaman  to  continue  in  it. 

16.  The  court  below  erred  in  not  holding  that  the  effort  of  the 
beneficiaries  of  the  trust  estate  to  make  said  Raleigh,  and  his 

313  successor  Ralston,  liable  for  the  acts  of  default  of  their  co¬ 


trustee  Waggaman  was  an  afterthought  and  not  entitled  to 
the  approval  of  a  court  of  equity,  in  view  of  the  facts  as  shown  by 
the  record  namely,  that  said  beneficiaries  sought  the  removal  of 
said  Raleigh  as  trustee  by  reason  of  his  non-residence  and  his  alleged 
failure  to  assume  joint  control  with  his  said  co-trustee  Waggaman 
of  the  trust  fund  and  acquiesced  in  the  resignation  of  said  Raleigh 
as  such  trustee  and  requested  the  substitution  of  said  Ralston  as 
trustee  in  his  place,  and  asquieseed  in  said  resignation  and  substi¬ 
tution,  with  no  suggestion  that  said  Raleigh  should  state  an  account 
as  trustee  notwithstanding  they  were  constantly  in  receipt  of  state¬ 
ments  of  the  accounts  of  the  trustees. 

17.  The  court  erred  in  making  any  finding  whatsoever,  of  law  or 
of  fact,  against  the  respondents  Ralston  and  Raleigh  and  in  not 
dismissing  with  costs  the  petition  filed  against  them. 


STANLEY  1).  WILLIS, 

EVANS  BROWNE  &  C.  C.  TUCKER, 

Attorneys  for  Respondents. 


Memoranda. 

July  8,  1914. — Bond  on  appeal  filed  on  behalf  of  Jackson  II. 
Ralston. 

July  17,  1914. — Bond  on  appeal  filed  on  behalf  of  William  II.  H. 
Raleigh. 
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314  Bond  For  Appeal  to  Court  of  Appeals. 

Filed  July  17,  1914. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

No.  7907.  In  Equity. 

Susan  W.  Edwards  et  al. 
vs. 

Chapman  Maupin. 

Know  all  men  by  these  presents,  That  we.  William  IT.  IT.  Raleigh, 
of  the  City  of  Baltimore,  State  of  Maryland,  as  principal,  and  the 
Maryland  Casualty  Company,  a  body  corporate,  as  surety,  are  held 
and  firmly  bound  unto  the  petitioner,  Alice  Tyler  Easter,  in  the 
full  sum  of  One  hundred  (100)  dollars  to  be  paid  to  the  said  Alice 
Tyler  Easter  her  executors,  administrators,  successors,  or  assigns. 
To  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
and  each  oi  us,  jointly  and  severally,  and  our  and  each  of  our  heirs, 
executors,  administrators,  successors,  and  assigns,  firmly  by  these 
presents.  Sealed  with  our  seals  and  dated  this  9th  day  of  July,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  fourteen. 

Whereas  the  above-named  William  IT.  II.  Raleigh  has  prosecuted 
an  appeal  to  the  Court  of  Appeals  of  the  District  of  Columbia,  to 
reverse  the  Decree  rendered  in  the  above  suit  by  the  said  Supreme 
Court  of  the  District  of  Columbia,  on  June  30th,  1914,  establishing 
the  liability  of  Jackson  II.  Ralston  and  said  Raleigh,  as 

315  trustees,  and  referring  the  cause  to  the  Auditor  of  the  Court 
to  state  their  accounts; 

Now,  therefore,  the  condition  of  this  obligation  is  such,  That  if 
the  above-named  William  II.  II.  Raleigh  shall  prosecute  his  said 
appeal  to  effect,  and  answer  all  costs  if  he  shall  fail  to  make  good  his 
plea,  then  this  obligation  shall  be  void;  otherwise,  the  same  shall 
be  and  remain  in  full  force  and  virtue. 

WILLIAM  II.  II.  RALEIGIL  [seal.] 

MARYLAND  CASUALTY  COMPANY,  [seal.] 

By  JAS.  II.  STONE, 

Vice  President. 

Sealed  and  delivered  in  the  presence  of 
JAS.  G.  PHILLIPS. 


Attest : 


0.  K. 

R.  C.  R. 


it.  e.  McClellan,  [seal.] 

Ass  t  Secretary. 


Approved  the  17th  dav  of  July,  1914. 

TITOS.  II.  ANDERSON, 

Justice  S.  C.  D.  C. 

24— 2755a 
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316  Designation  of  Record. 

Filed  July  11,  1014. 

*  ♦  ♦  ♦  ♦  $  j|t 

The  appellants.  Jackson  II.  Ralston  and  William  IT.  II.  Raleigh, 
hereby  designate  the  following  as  their  record  on  appeal: 

I.  Stipulation  for  the  substitution  of  trustees  filed  October  17, 
1800. 

-•  Decree  substituting  \\  illiam  IT.  IT.  Raleigh  and  Thomas  E. 
Waggaman  trustees,  filed  October  17,  1890. 

3.  Petition  of  Susan  W.  Edwards  for  removal  of  William  H.  IT. 
Raleigh  as  trustee,  filed  March  7,  1809. 

4.  Answer  of  William  II.  H.  Raleigh  to  petition  of  Susan  W.  Ed¬ 
wards.  filed  March  21,  1899. 

n.  Petition  of  \\  illiam  II.  II.  Raleigh  to  be  relieved  of  duties  as 
trustee,  filed  March  21,  1800. 

6.  Order  overruling  petition  of  Susan  W.  Edwards  and  relieving 
William  II.  II.  Raleigh  of  duties  as  trustee  and  appointing  Jackson 

II.  Ralston  in  his  stead,  filed  April  26,  1890. 

7.  Consent  of  Susan  W.  Edwards  and  Alice  Tyler  Easter  and 
appointment  of  Jackson  II.  Ralston  trustee,  filed  April  26,  1899. 

8.  Petition  of  beneficiaries  for  accounting,  and  exhibits,  filed 
March  3,  1906. 

0.  Answer  of  J.  II.  Ralston  with  Exhibit  A,  filed  April  17,  1906. 

10.  Amended  answer  of  J.  II.  Ralston,  with  Exhibit  A,  filed 
October  24,  1906. 

II.  Answer  of  W.  II.  IT.  Raleigh,  filed  November  f>,  1906. 

12.  Amended  and  supplemental  petition  of  Alice  Tyler 

317  Easter,  filed  November  27,  1006. 

13.  Answer  of  J.  II.  Ralston  to  amended  and  supple¬ 
mental  petition  filed  December  5,  1906. 

14.  Replication  to  amended  answer  of  J.  IT.  Ralston,  filed  De¬ 
cember  28,  1006. 

16.  Amended  answer  of  W.  IT.  II.  Raleigh,  filed  March  20,  1007. 

16.  Stipulation  as  to  W.  II.  II.  Raleigh’s  answer,  with  leave  to 
amend  as  per  stipulation,  filed  May  13,  1007. 

17.  Replication  of  Alice  Easter  to  amended  answer  of  W.  II.  II. 
Raleigh,  fled  July  10,  1007. 

18.  Opinion  of  Mr.  Justice  Stafford. 

19.  Petition  of  W.  II.  II.  Raleigh  for  rehearing  and  affidavit  in 
support  thereof,  filed  April  27,  1914. 

20.  Petition  of  Jackson  II.  Ralston  for  rehearing,  with  affidavits 
in  support  thereof  and  exhibits,  filed  April  27,  1014. 

21.  Affidavit,  of  W.  S.  Musgrave  in  support  of  petition  of  Ralston, 
filed  April  27.  1014. 

22.  Affidavits  of  Alice  Tvler  Easter  and  Con  wav  and  Leigh  Rob- 
inmn  in  opposition,  filed  May  28,  1914. 

23.  Motion  of  W.  II.  II.  Raleigh  to  re-refer  or  to  file  additional 
evidence  and  affidavit  in  support  of  same,  filed  June  1,  1914. 
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24.  Supplemental  affidavit  of  J.  H.  Ralston  in  support  of  his 
petition,  filed  June  6,  1914. 

25.  Decree  dated  June  30,  1914,  settling  rights  of  parties  and 
referring  cause  to  Auditor,  and  order  of  same  date  dismissing  pe¬ 
titions  for  rehearing,  and  motion  for  re-reference. 

20.  Entry  of  appeal  in  open  court  and  bond  fixed,  filed 
318  June  30,  1914. 

27.  Memorandum  of  filing  of  appeal  bonds. 

28.  Assignments  of  error  filed  July  10,  1914. 

29.  Record  in  Equity  No.  14,427. 

30.  This  designation. 

STANLEY  D.  WILLIS, 

C.  C.  TUCKER  and 
EVANS  BROWNE, 

Attorneys  for  Respondents. 


Alice  Tyler  Easter's  Designation  of  Record  on  Appeals  of  Ralston 
and  Raleigh  to  the  Court  of  Appeals  of  the  District  of  Columbia. 

Filed  July  18,  1914. 

******* 

I  he  Clerk  of  the  Supreme  Court  of  the  District  of  Columbia  is 
hereby  requested,  notified,  directed  and  ordered  to  include  in  the 
transcript  of  record  on  the  respective  appeals  of  the  defendants 
Jackson  II.  Ralston,  trustee,  and  William  II.  II.  Raleigh,  in  the 
pending  proceedings  in  the  above  entitled  cause,  the  following 
parts,  or  the  following  other  and  additional  parts,  of  the  record  and 
proceedings  herein,  which  are  mentioned  or  referred  to  below,  and 
which  the  petitioner  in  said  proceedings,  Alice  Tyler  Easter,  and 
her  attorneys  and  counsel,  desire  for,  and  which  they  deem  neces¬ 
sary  and  material  for,  said  respective  appeals,  and  which  they  here¬ 
by  designate,  and  request,  direct  and  order  to  be  included  and  copied 
into  the  transcript  of  record  to  be  transmitted  to  the  Court  of 
Appeal  s  of  the  District  of  Columbia,  viz: 

319  1st.  The  Original  Bill  of  Complaint  of  Susan  W.  Edwards, 
et  al.,  filed  on  Nov.  2,  1881,  in  Equity  Cause  No.  7907  in  the 
Supreme  Court  of  the  District  of  Columbia,  offered  in  evidence  on 
behalf  of  the  petitioner,  Alice  Tyler  Easter. 

2nd.  A  duly  certified  copy  of  the  Record  of  the  last  will  and 
testament  of  Mary  E.  Macpherson,  and  of  her  codicil  to  the  same 
taken  from  V  ills  Liber  I.  II.  B.  No.  39,  folio  440,  etc. — the  sam9 
being  one  of  the  Records  in  the  Office  of  the  Register  of  Wills  for 
Baltimore  City,  which  certified  copy  is  marked  Exhibit  “A”  and 
filed  on  November  2,  1881,  with  said  Original  Bill  in  said  Equity 
Cause  No.  7907,  offered  in  evidence  on  behalf  of  the  petitioner, 
Alice  Tyler  Easter. 

3rd.  The  answer  of  the  defendant,  Chapman  Maupin,  Trustee, 
filed  on  Nov.  2,  1881,  in  said  Equity  Cause  No.  7907,  offered  in  evi¬ 
dence  on  behalf  of  the  petitioner,  Alice  Tyler  Easter. 
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4 tli.  The  order  parsed  on  Nov.  14,  1881,  in  said  Equity  Cause 
No.  71)07,  directing  the  said  Chapman  Maupin  to  lile  his  account 
as  trustee,  offered  in  evidence  on  behalf  of  the  petitioner,  Alice 
Tyler  Easter. 

oth.  The  order  passed  on  Nov.  28,  1881,  in  said  Equity  Cause  No. 
7007  referring  said  cause  to  the  Auditor  to  state  the  account  of  said 
Chapman  Maupin.  Trustee:  offered  in  evidence  on  behalf  of  the 
petitioner.  Alice  Tyler  Easter. 

6th.  The  Auditor's  Report  filed  on  flee.  10.  1881.  in  said  Equity 
Cause  No.  7007.  offered  in  evidence  on  behalf  of  the  pet i- 
320  tioner.  Alice  Tyler  Easter. 

7th.  The  Exceptions  filed  on  Janv.  11,  1882,  in  said 
Equity  Cause  No.  7007.  on  behalf  of  the  complainants,  offered  in 
evidence  on  behalf  of  the  petitioner,  Alice  Tyler  Easter. 

8th.  The  Order  passed  on  Eebv.  14.  1882,  in  said  Equity  Cause 
No.  7007  remanding  the  account  to  the  Auditor  with  instructions 
to  re-state  the  same  in  the  manner  prescribed  by  said  order,  offered 
in  evidence  on  behalf  of  the  petitioner.  Alice  Tyler  Easter. 

Oth.  The  Second  Report  of  the  Auditor  filed  on  March  24,  1882, 
in  said  Equity  Cause  No.  7007.  re-stating  the  Trustee's  accounts, 
offered  in  evidence  on  behalf  of  the  petitioner,  Alice  Tyler  Easter. 

10th.  The  Agreement  filed,  and  Order  passed,  on  March  20, 
1882.  in  said  Equity  Cause  No.  7007.  ratifying  and  confirming  the 
Auditor's  re-statement  of  the  Trustee's  accounts,  offered  in  evidence 
on  behalf  of  the  petitioner.  Alice  Tyler  Easter. 

11th.  The  Decree  passed  on  March  20,  1882.  in  said  Equity 
Cause  No.  7007  substituting  .Tames  R.  Oreen  as  Trustee  in  the  place 
of  Chapman  Maupin.  surviving  trustee,  and  vesting  title  in  said 
substituted  trustee,  offered  in  evidence  on  behalf  of  the  petitioner, 
Alice  Tyler  Easter. 

12th.  The  Trustee's  Report  of  Sale  filed  on  March  7.  1888,  in 
said  Equity  Cause  No.  7007.  and  Order  passed  on  March  7,  1888.  in 
said  Equity  Cause  No.  7007  ratifying  and  confirming  said  sale, 
offered  in  evidence  on  behalf  of  the  petitioner,  Alice  Tyler 


321  Easter. 

13th.  The  petition  of  Susan  W.  Edwards  and  Alice  Tyler 

_  filed  on  March  17.  1888.  in  said  Equity  Cause  No.  7007  for 

the  vacation  of  the  order  of  March  7th.  1888.  ratifving  and  confirm¬ 
ing  the  sale  bv  the  trustee.  James  R.  Oreen.  and  for  the  removal  of 
said  trustee.  James  R.  Oreen.  offered  in  evidence  on  behalf  of  the 
petitioner.  Alice  Tyler  Easter. 

14th.  The  Decree  passed  on  May  2.  1888.  in  said  Equity  Cause 
No.  7007.  denving  the  praver*  of  said  petition,  offered  in  evidence 
on  behalf  of  the  petitioner.  Alice  Tyler  Easter. 

loth.  The  Decree  passed  on  December  4,  1888.  by  the  Oeneral 
Term  of  the  Supreme  Court  of  the  District  of  Columbia  in  said 
Equity  Cause  No.  7007,  offered  in  evidence  on  behalf  of  the  peti¬ 
tioner,  Alice  Tyler  Easter. 

10th.  The  Mandate  of  the  Supreme  Court  of  the  United  States, 
bearing  date  on  Mav  22nd.  1800.  and  filed  on  May  26,  1800,  in 
said  Equity  Cause  No.  7907,  affirming  said  Decree  of  December  4th, 
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1888,  offered  in  evidence  on  behalf  of  the  petitioner,  Alice  Tyler 
Easter 

17th.  The  Auditor’s  Report  filed  on  April  0,  1891,  in  said  Equity 
Cause  No.  7907,  offered  in  evidence  on  behalf  of  the  petitioner, 
Alice  Tyler  Easter. 

18th.  The  Decree  passed  on  July  27.  1891.  in  said  Equity  Cause 
No.  7907,  finally  confirming  s;iid  Auditor’s  Report,  offered  in  evi¬ 
dence  on  behalf  of  the  petitioner.  Alice  Tyler  Easter. 

19th.  The  Order  passed  on  July  27.  1891,  in  said  Equity  Cause 
No.  7907  for  payment  by  the  Clerk  unto  said  \\  aggaman  and  Ra¬ 
leigh,  trustees,  of  the  sum  of  $417.15  in  the  Registry  of  the 
Court,  offered  in  evidence  on  behalf  of  the  petitioner,  Alice 
Tyler  Easter. 

20th.  The  Order  passed  on  November  24,  1893,  in  said 
Equity  Cause  No.  7907.  for  the  payment  by  the  Clerk  unto  said 
Waggaman  and  Raleigh,  trustees,  or  their  solicitors  of  record,  of 
the  sum  of  $500.54,  offered  in  evidence  on  behalf  of  the  petitioner. 
Alice  Tyler  Easter. 

21st.  The  Petition  of  Thomas  E.  Waggaman  and  William  IT. 
II.  Raleigh.  Trustees,  filed  on  Nov.  2.  1891.  in  said  Equity  Cause 
No.  7907  praying  for  a  decree  to  sell  and  convey  the  real  estate  and 
to  pay  certain  debt'  out  of  the  proceeds  of  such  sale  and  to  reinvest 
the  balance  of  the  proceeds,  offered  in  evidence  on  behalf  of  the  pe¬ 
titioner,  Alice  Tyler  Easter. 

22nd.  The  Decree  passed  on  Nov.  2.  1891.  in  said  Equity  Cause 
No.  7907  for  sale  and  conveyance  of  said  real  estate  by  Waggaman 
and  Raleigh.  Trustees,  subject  to  the  approval  of  the  Court,  offered 
in  evidence  on  behalf  of  the  petitioner.  Alice  Tyler  Easter. 

23rd.  The  Trustees’  report  of  sale  of  real  estate  filed  on  Feby. 
17.  1892.  in  said  Equity  Cause  No.  7907  by  Thomas  E.  Waggaman 
and  Win.  II.  II.  Raleigh.  Trustees,  offered  in  evidence  on  behalf 
of  the  petitioner.  Alice  Tyler  Easter. 

24th.  The  order  passed  on  Eefiy.  17.  1892.  in  said  Equity  Cause 
No.  7907.  finally  ratifying  and  confirming  slid  Trustees  Report 
of  sale,  offered  iii  evidence  on  behalf  of  the  petitioner.  Alice  Tyler 
Easter. 

25th.  The  Decree  passed  on  April  20.  1899.  in  said  Equity  Cause 
No.  7907  relieving  said  W.  II.  II.  Raleigh  from  his  duties  as 
323  trustee,  and  appointing  and  substituting  Jackson  IT.  Ralston 
as  trustee  to  act  m  the  place  ot  said  \\  .  II.  IT.  Raleigh  re¬ 
lieved,  offered  in  evidence  on  behalf  of  the  petitioner,  Alice  Tyler 
Easter. 

20th.  The  petition  of  Jackson  IT.  RaP  t  n.  tru.  tc e.  , 

3,  1900  in  said  Equity  Cause  No.  7907.  offered  in  evidence  on  behalf 

of  the  petitioner.  Alice  Tyler  Easter. 

27th.  The  petition  of  Jackson  II.  Ralston  and  ITarry  Eee  Rust, 
Trustees,  filed  on  Janv.  15.  1900.  in  said  Equity  Cause  No.  7907, 
and  also  the  exhibit  attached  to  said  petition,  offered  in  evidence  on 
behalf  of  the  petitioner,  Alice  Tyler  blaster. 

28th.  The  petition  of  Jackson  IT.  Ralston  and  ITarry  Lee  Rust, 
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Trustees,  filed  on  Jany.  6,  1905,  in  said  Equity  Cause  No.  7907, 
offered  in  evidence  on  behalf  of  the  petitioner  Alice  Tyler  Easter. 

29th.  The  order  passed  on  Jany.  15,  1903,  in  said  Equity  Cause 
No.  7907.  offered  in  evidence  on  behalf  of  the  petitioner,  Alice 
Tyler  Easter. 

30th.  The  petition  filed  on  August  29,  1904,  in  said  Equity  Cause 
No.  7907 ;  and  also  the  Exhibits  “A”  and  “IT’  attached  to  said  peti¬ 
tion.  offered  in  evidence  on  behalf  of  the  petitioner,  Alice  Tyler 
Easter. 

31st.  The  Order  passed  on  Dec.  19th  A.  D.  1905,  in  said  Equity 
Cause  No.  7907,  offered  in  evidence  on  behalf  of  the  petitioner, 
Alice  Tyler  Easter. 

32nd.  The  Order  or  Decree  passed  on  December  22nd,  A.  I). 

1905,  in  said  Equity  Cause  No.  7907  setting  aside  and  vacating 
the  aforesaid  order  of  December  19th.  1905,  offered  in  evidence  on 

behalf  of  the  petitioner,  Alice  Tyler  Easter. 

324  33rd.  The  Petition  of  Susan  W.  Edwards  and  Alice  Tyler 
Easter  together  with  each  and  all  the  Exhibits  accompany¬ 
ing  the  same,  filed  March  3,  1906,  in  said  Equity  Cause  No.  7907. 

34th.  Memo: — “Exceptions  to  Ralston’s  answer  of  April  17,  1906 
were  filed  on  April  26,  1906.” 

35th.  Decree  passed  on  July  2,  1906  in  said  Equity  Cause  No. 
7907  sustaining  all  exceptions  to  Ralston’s  said  answer  of  April  17, 

1906. 

36th.  Amended  and  Supplemental  Petition  of  Alice  Tyler  Eas¬ 
ter  filed  on  Nov.  27.  1906  in  said  Equity  Cause  No.  7907  together 
with  the  fiat  of  Chief  Justice  Clabaugh  endorsed  thereon,  granting 
leave  to  file  the  same. 

37th.  Replication  filed  on  Nov.  27,  1906  in  said  Equity  Cause 
No.  7907  to  said  Ralston’s  amended  answer  of  October  24,  1906. 

38th.  Replication  filed  on  Dec.  28,  1906  in  said  Equity  Cause  No. 
7907  to  said  Ralston's  Answer  of  Dec.  5,  1906,  to  said  Amended  and 
Supplemental  Petition  of  Nov.  27,  1906. 

39th.  Memo. — “Exceptions  to  Raleigh's  answer  of  November  5, 
1903  were  filed  on  Nov.  28,  1906.“ 

40th. — Decree  passed  on  Jany.  22,  1907,  in  said  Equity  Cause 
No.  7907  sustaining  exceptions  to  Raleigh’s  said  answer  of  Novem¬ 
ber  5,  1906. 

41st.  Amended  Answer  of  the  defendant,  W.  11.  II.  Raleigh  filed 
on  March  29.  1907,  in  said  Equity  Cause  No.  7907  to  said  Petition 
of  March  3,  1906,  and  his  answer  filed  therewith  in  said  Equity 
Cause  No.  7907  to  said  Amended  and  Supplemental  Petition  of 
Nov.  27,  1906. 

325  42nd.  Stipulation  of  counsel  as  to  amendments  of 
Raleigh's  answers,  filed  in  said  Equity  Cause  No.  7907  on 

May  13,  1907,  and  leave  to  amend,  and  allowance  of  amendments 
as  per  said  stipulation — (See  fiat  endorsed  thereon  and  M.  77,  p. 
422). 

43rd.  Replication  filed  by  Alice  Tyler  Easter  on  July  16,  1907 
in  said  Equity  Cause  No.  7907  to  said  Raleigh’s  answers  as  so 
amended. 
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44th.  Stipulation  dated  Dec.  16,  1906,  and  filed  on  Jany.  26, 
1910,  extending  time  for  taking  and  closing  Alice  T.  Easter’s  tes¬ 
timony  in  chief  to  Jany.  12th,  1910. 

45th.  Stipulation  dated  Jany.  7,  1910,  and  filed  on  Jany.  26, 
1910,  extending  time  for  taking  and  closing  Alice  T.  Easter’s  testi¬ 
mony  in  chief  to  the  26th  day  of  Jany.  A.  D.  1910,  inclusive. 

46th.  Memo. — “Deposition  (10)  and  one  Package  of  Exhibits 
for  Alice  T.  Easter  filed  on  Jany.  26,  1910  in  said  Equity  Cause  No. 
7907.” 

47th.  Memo. — “Cause  calendared  March  27,  1913,  on  order  of 

Mrs.  Easter’s  counsel  for  May  Term.” 

*/ 

48th.  Appeal  Bond  of  Jackson  H.  Ralston  in  full,  filed  on  July 
8,  1914,  in  said  Equity  Cause  No.  7907. 

49th.  Appeal  Bond  of  Wm.  H.  H.  Raleigh  in  full,  filed  on  July 
17,  1914.  in  said  Equity  Cause  No.  7907. 

50th.  Depositions,  evidence  and  exhibits  in  full,  filed  in  said 
Equity  Cause  No.  7907  on  Jany.  26,  1910. 

51st.  This  designation. 

LEIGII  ROBINSON  and 
CONWAY  ROBINSON, 
Attorneys,  Solicitors  and  Counsel  for  the 

Petitioner,  Alice  Tyler  Easter. 


326  Memoranda. 

August  12,  1914. — Time  for  filing  transcript  of  record  extended 
to  and  including  September  15th,  1914.  Statement  of  Evidence 
submitted. 

September  15,  1914. — Time  for  filing  transcript  of  record  further 
extended  to  and  including  October  5,  1914. 

October  5,  1014. — Time  for  filing  transcript  of  record  further 
extended  lo  and  including  November  3,  1914. 

October  28,  1914. — Motion  to  settle,  sign  and  approve  Statement 
of  Evidence  or  extend  the  time  for  filing  the  transcript  of  record 
herein,  filed. 


Motion  of  Alice  Tyler  Easter  for  Directions  to  Clerk  Not  to  Include 
in  the  Transcript  of  Record  for,  or  Upon,  the  Present  Appeals 
to  the  Court  of  Appeals,  the  Record  in  Equity  Cause  No.  14,427. 

Filed  October  30,  1914. 

******* 

Now  comes  the  Petitioner,  Alice  Tyler  Easter,  by  Leigh  Robin¬ 
son  and  Conway  Robinson  her  Solicitors  of  record,  and  moves  the 
Court  to  direct  the  Clerk  of  this  Court  not  to  include  in  the  tran¬ 
script  of  record  for,  or  upon,  the  present  appeals  in  this 
327  cause  to  the  Court  of  Appeals  of  the  District  of  Columbia, 
the  Record  in  Equity  Cause  No.  14,427,  or  any  of  the  papers 
or  proceedings  in  said  Equity  Cause  No.  14,427,  which  are  not  filed 
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in  or  had  in  the  above  entitled  Equity  Cause  No.  7007 ;  hut  to  ex¬ 
clude  the  same  from  such  transcript  of  record,  for  the  reason  that 
papers  and  proceedings  in  said  Equity  Cause  No.  14,427  which  were 
never  tiled  in  or  had  in  this  cause,  No.  7007,  constitute  no  part  of 
the  record  or  proceedings  in  the  above  entitled  cause. 

LEIGH  ROBINSON  and 
CONWAY  ROBINSON, 

Solicitors  and  Counsel  for  Said 

Petitioner,  Alice  T yler  Easter. 

Take  notice  that  on  Tuesday,  November  3,  1914.  at  the  opening 
of  the  Court,  or  a.**  soon  thereafter  a-  counsel  can  be  heard,  we  will 
call  the  foregoing  and  annexed  motion  to  the  attention  of  the  Court 
(Mr.  Justice  Station!  presiding)  and  will  ask  the  Court  to  hear 
and  dispose  of  -aid  motion. 

LEIGH  ROBINSON  and 
CONWAY  ROBINSON, 

Solicitors  and  Counsel  for  Said 

Petitioner.  Alice  Tuler  Easter. 

To  Stanley  T).  Willi-  Solicitor  and  Counsel  for  the  defendant, 
Jackson  II.  Ralston.  Tru-tce; 

To  C.  C.  Tucker  Solicitor  and  Counsel  for  the  defendant,  Wil¬ 
liam  II.  II.  Raleigh  : 

And  to  John  R.  Young.  Clerk  of  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia. 

(Endorsed:)  Due  service  of  the  within  motion  A:  notice  thereof 
is  hereby  acknowledged.  Stanlev  D.  Willis,  Att’y  for  J.  H.  Ral¬ 
ston.  C.  C.  Tucker,  for  Deft  Raleigh. 


Memorandum. 


October  31.  1914. — ' Time  for  filing 
extended  to  and  including  November  1(5 


transcript  of 
,  1914. 


record  further 


Order  and  Direction  to  the  t  ied;  of  the  Court  as  to  the  Transcript  of 
Record  on  the  Pr<s<  at  A ppea'ls  in  Equity  Cause  A o.  /907. 

t  iled  November  5,  1914. 

******* 

The  motion  of  the  petitioner,  Alice  Tyler  Easter,  filed  herein  on 
October  doth.  191  1.  coming  on  to  be  heard,  and  being  argued  by 
counsel  for  the  respective  parties,  it  i-  this  <>th  day  ot  November, 
A.  D.  1914.  upon  consideration  thereof  adjudged,  ordered  and  de¬ 
creed  that  said  motion  be.  and  the  same  is.  hereby  granted,  and  the 
Clerk  of  tlii-  court  is  hereby  ordered  and  directed  not  to  include 
in  the  transcript  of  record  for.  or  upon,  the  pre-ent  appeals  in  this 
cause  to  the  Court  of  Appeals  of  the  District  of  Columbia,  the 
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Record  in  Equity  Cause  No.  14,427,  or  any  of  the  papers  or  proceed¬ 
ings  in  said  Equity  Cause  No.  1442/  which  are  not  tiled  in  or  iiad  in 
the  above  entitled  Equity  Cause  No.  790/ ;  but  to  exclude  the  same 
from  such  transcript  oi  record  for  the  reason  m  said  motion  set 
forth  and  stated. 

lie  it  remembered  that  the  papers  of  which  a  list  _is  appended, 
being  papers  hied  in  No.  14,427,  and  not  tiled  in  No.  7907,  are  the 
additional  papers  mentioned  in  the  interlocutory  decree  of 
329  June  30,  A.  D.  1914,  as  having  been  called  to  my  attention, 
and  the  Clerk  may  include  copies  thereof,  although,  in  my 
understanding,  no  part  of  the  record  in  No.  <90<  : 

1.  Bill  of  Complaint  filed  Dec.  22,  1892. 

2.  Order  appointing  Guardian  ad  Litem  for  infant  defendant 
filed  Jan.  0,  1893. 

3.  Separate  Answer  of  Defendant,  H.  B.  Tyler,  Jr.,  filed  Jan. 
7,  1893. 

4.  Answer  of  Guardian  ad  Litem  tiled  Jan.  17,  1893. 

5.  Separate  answer  of  defendant  \\  illiam  11.  11.  Kaleigh,  tiled 
Jan.  19,  1893. 

6.  Separate  Answer  of  defendant  Mary  M.  Tyler,  tiled  Jan.  19, 
1893. 

7.  Separate  answer  of  defendant  Thomas  E.  Waggaman  filed  Jan. 
19,  1893. 

8.  Replication  filed  Eeb.  3,  1893 

9.  Decree  for  sale  tiled  Eeb.  9,  1893. 

10.  Tru  stee's  Report  of  Sale  with  affidavit  annexed  filed  Mareli 
18,  1893,  and 

11.  Order  finally  ratifying  sale  filed  March  18,  1893. 

WENDELL  D.  STAFFORD,  Justice. 

To  so  much  of  the  foregoing  order  as  grants  the  motion  therein 
referred  to  the  respondents  Raleigh  and  Ralston  except. 

WENDELL  P.  STAFFORD,  Justice. 

Memoranda. 


November  11,  1914. — Motion  to  settle  statement  of  evidence  or 
extend  the  time  for  settling  same  and  filing  transcript,  filed. 

November  14,  1914. — Time  for  settling  statement  of  evidence  and 
filing  transcript  of  record  further  extended  to  and  including  De¬ 
cember  1,  1914. 

November  30,  1914. — Statement  of  Evidence  approved  and 
filed. 
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Supreme  Court  of  the  District  of  Columbia. 


United  States  of  America, 

District  of  Columbia ,  ss: 

1.  John  R.  Young,  Clerk  of  the  Supreme  Court  of  the  District 
of  Columbia,  hereby  certify  the  foregoing  pages  numbered  from 
1  to  329,  both  inclusive,  to  be  a  true  and  correct  transcript  of  the 

25 — 2755a 
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record,  according  to  directions  of  counsel  herein  filed,  copies  of 
which  are  made  part  of  this  transcript,  in  cause  No.  7907,  in  Equity, 
wherein  Susan  W.  Edwards  ct  ais.  are  Complainants  and  Chapman 
Maupin  et  ais.  are  Defendants,  as  the  same  remains  upon  the  tiles 
and  of  record  in  said  Court. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  atlix 
the  seai  of  sa.d  Court,  at  the  City  of  Washington,  in  said  District, 
this  1st  day  of  December,  1914. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

JOHN  R.  YOUNG,  Clerk. 

[United  States  Internal  Revenue  stamp,  10  cents,  canceled.  J.  R. 
Y.,  Cierk.  Dec.  1,  1914. J 


331  Bill  of  Complaint. 

Filed  Dec.  22,  1892.  J.  R.  Young,  Clerk. 

In  the  Supreme  Court  of  the  District  of  Columbia 

Equity.  No.  14427,  Docket  34. 

Alice  Tyler  and  Susan  W.  Edwards 

vs. 

Mary  M.  Tyler,  Henry  B.  Tyler,  Jr.,  William  H.  II.  Raleigh, 

and  Thomas  E.  Waggaman. 

To  the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
Equity  Court  for  said  District: 

Complainants  state  as  follows: 

1.  That  the  complainant  Alice  Tyler  is  a  resident  of  the  District 
of  Columbia,  and  that  complainant  Susan  W.  Edwards  is  a  resi¬ 
dent  of  Baltimore,  Maryland,  and  they  bring  this  suit  in  their 
own  right. 

2.  The  defendants  Mary  M.  Tvler  and  Henry  B.  Tvler,  Jr. 
who  are  sued  in  their  own  right,  are  residents  of  said  District,  the 
defendant  William  II.  II.  Raleigh  is  a  resident  of  said  Baltimore, 
Maryland,  and  said  Thomas  E.  Waggaman  is  a  resident  of  said 
District  of  Columbia,  the  two  last  named  defendants  being  sued  as 
trustees,  as  hereinafter  stated. 

3.  One  Mary  E.  Macpherson  died  September  12th,  1873,  seized 
in  fee  simple  of  the  following  described  real  estate  in  the  City  of 
Washington,  District  of  Columbia,  namely.  A  lot  with  house 
thereon,  situated  on  F  Street  N.  W.  between  5th  and  6th  Streets, 
the  same  being  more  particularly  described  as  follows:  Part  of 

original  lot  two  (2)  in  Square  four  hundred  and  eighty 

332  seven  (4<S7)  beginning  for  the  same  at  a  point  on  the  North 
line  of  F  Street  N.  W.  distant  ninety  two  feet  three  inches 
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and  running  thence  West  twenty  eight  (28)  feet,  thence  North 
one  hundred  and  one  feet,  nine  and  three  quarter  inches  (101 
feet  9%  inches)  to  the  rear  line  of  said  lot.  thence  East  twenty  eight 
(28)  feet  and  thence  South  one  hundred  and  one  feet,  nine  and 
three  quarter  inches  (101  feet  9%  inches)  to  the  place  of  beginning. 

By  her  last  will  and  the  codicil  thereto,  admitted  to  prohate  and 
record  in  the  Orphans’  Court  of  Baltimore  City,  Maryland,  on 
September  20th.  1873,  an  exemplified  cony  of  which  is  recorded 
in  the  office  of  Register  of  Wills  of  said  District,  in  Will  Book  No. 
14.  folio  73.  she  devised  said  real  estate  to  Chapman  Maupin  and 
Robert.  W.  Maupin.  in  fee  simple,  in  trust  to  collect  the  rents  thereof 
and  pay  the  one  half  of  the  net.  amount  thereof  to  the  daughter 
of  the  testatrix  Susan  W.  Edwards  during  her  life,  and  after  her 
death  to  the  grand  daughter  of  said  testatrix.  Susan  W.  Edwards, 
this  complainant  during  her  life,  and  after  her  death  to  her  children ; 
hut  should  she  have  no  issue  then  said  moiety  to  he  paid  to  the 
complainant  Alice  Tvler.  The  other  moiety  of  said  net  rents  to 
he  paid  to  the  complainant  Alice  Tvler  during  her  life. 

By  the  terms  of  said  will  said  real  estate  itself  was  to  he  divided 
in  two  moieties,  as  above  described,  in  respect  to  the  rents,  and 
said  Alice  Tyler’s  moiety,  in  case  she  died  without  children  was  to 
vest  in  her  mother,  the  defendant  Marv  M.  Tyler  for  life,  and 
finally  in  the  next  of  kin  of  said  Alice,  excepting  her  father 
333  TTenrv  B.  Tyler.  Said  will  gave  full  power  to  said  trustees 
in  their  discretion  to  sell  said  property  at  public  or  private 
sale,  and  to  convey  the  same  to  the  purchaser,  discharged  from  lia¬ 
bility  to  see  to  the  application  of  the  purchase  monev,  with  authority 
to  re-in  vest  the  proceeds  upon  the  same  trusts.  All  of  which  will 
more  fully  and  at  large  appear  by  referring  to  said  will  recorded  as 
aforesaid. 

4.  Said  trustee  Robert  W.  Maupin  died  in  the  vear  1872.  leav¬ 
ing  said  Chanman  Maupin  surviving,  and  bv  decree  passed  in 
Equity  No.  7,907.  of  this  Court,  on  March  29th.  1892,  one  .Tames 
B.  Green  was  substituted  as  trustee  in  place,  and  stead  of  said 
Chapman  Maupin,  and  he  in  turn,  bv  decree  passed  in  said  Court 
on  October  17th,  1890.  was  succeeded  bv  the  defendants  William 
H.  IT.  Raleigh,  and  Thomas  E.  Waggaman  who  duly  qualified 
and  are  acting. 

5.  Said  real  estate  yields  an  income  of  $30  per  month,  the  house 
thereon  being  an  old  frame,  almost  untenantable,  and  this  revenue, 
after  deducting  taxes,  repairs,  insurance  and  losses  by  reason  of 
defaulting  tenants,  leaves  scarcely  any  surplus  for  division  between 
said  life  tenants,  the  complainants.  There  is  the  sum  of  $1,000 
due  Messrs.  Garnett  and  Robinson  for  services  in  setting  aside  a 
sale  made  by  a  former  trustee,  and  other  expenses  connected  there¬ 
with.  These  debts  were  created  for  the  purpose  of  saving  the  estate 
from  sacrifice  and  can  only  be  paid  out  of  the  proceeds  thereof. 
The  chief  value  of  said  propertv  is  in  the  land  and  so  dilapidated 
and  useless  is  the  old  house  standing  thereon,  that  the  said  land  will 

bring  as  much  wdth  the  house  off  as  with  it  on  said  lot. 
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334  Both  of  the  complainants  are  poor,  and  are  endeavoring 
to  make  their  own  living  by  their  own  exertions.  Said  prop- 
ertv.  if  sold,  will  bring  a  sufficient  amount  to  vield  a  revenue  which 
will  make  said  life  tenants  comfortable,  and  this  investment  can  be 


so  made  as  to  increase  in  value.  The  said  real  estate  has  now 
reached  its  maximum  value,  and  will  bring  as  much  now  as  for 
manv  vears. 

i  • 

f>.  Upon  application  of  complainants  said  defendant  trustees  were 
authorized  to  make  sale  by  decree  passed  in  said  Equity  No.  7.907, 
and  they  did  sell  the  same,  subject  to  the  ratification  of  the  Court 
to  Jefferson  B.  Cralle  and  Abraham  Fisher  for  seventeen  thousand, 
four  hundred  and  sixty  $17,400)  dollars,  imon  the  following  terms: 
twenty  five  hundred  ($2500)  dollars  cash,  and  the  balance  in  three 
equal  instalments  in  three,  six  and  nine  years,  bearing  six  per  cent 
interest,  payable  semi-annually  and  secured  by  deed  of  trust  on 
said  property.  Said  sale  was  finally  ratified  by  the  Court,  but 
said  purchasers  aside  from  making  a  deposit  of  $500,  have  not  com¬ 
plied  further  with  the  terms  of  sale,  because  they  were  advised 
by  counsel  that  title  to  said  property  could  not  be  made  beyond 
question  under  the  decree  in  that  cause. 

7.  Said  sale  was  a  good  and  desirable  one.  and  complainants  be¬ 
lieve  that  said  purchasers  will  take  said  property  under  a  decree 
passed  in  this  cause,  or  if  not,  that  at  least  the  same  amount  can  be 
obtained  therefor. 

8.  Said  sale  is  absolutely  essential  and  is  not  only  for  the  benefit 
of  the  complainants,  but  also  for  the  benefit  of  any  who  might  take 
after  them,  and  said  property  is  absolutely  unsusceptible  of  par¬ 


tition. 

335  9.  Both  the  complainants  are  unmarried.  If  said  Susan 

\V.  Edwards  should  now  die.  her  interest  under  said  will 
would  pass  to  her  co-complainant  Alice  Tyler,  and  if  said  Alice 
Tyler  should  now  die.  her  interest  would  pass  to  her  mother,  the  de¬ 
fendant  Mary  M.  Tyler  for  life,  and  afterwards  to  her  only  brother 
(she  having  no  sisters)  the  defendant  Henry  B.  1  yler,  Jr.  so  that 
all  the  persons  in  being  in  any  wise  interested  in  said  property 
are  parties  hereto. 

10.  Said  will  does  not  prohibit  a  sale  of  said  property,  but  on 
the  eontrarv  expressly  authorizes  it. 

11.  All  of  the  parties  hereto  are  of  full  age.  except,  the  defendant 
Henry  B.  Tyler  Jr.  who  is  above  the  age  of  fourteen  years. 


Prayers . 

Wherefore  complainants  pray  as  follows: 

1.  That  a  guardian  ad  litem  may  be  appointed  for  said  infant 
defendant. 

2.  That  a  decree  mav  be  parsed  for  the  sale  of  said  real  estate 
and  appointing  said  William  H.  TI.  Raleigh  and  Thomas  E.  Wag- 
gaman  trustees  to  make  the  same. 

3.  That  the  proceeds  of  said  sale  mav  be  disposed  of  under  the 
decree  of  this  Court,  after  the  payment  of  such  costs  and  charges  as 
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are  properly  deductible  therefrom,  in  accordance  with  law  and  the 
provisions  of  said  will. 

4.  That  complainants  may  have  such  other  and  further  relief 
as  the  nature  of  the  case  may  require. 

To  which  end  complainants  pray  for  process  against  the  defend¬ 
ants  Mary  M.  Tyler.  Henry  B.  Tyler  Jr.  William  H.  H. 

336  Raleigh,  and  Thomas  E.  Waggaman  requiring  them  to 
appear  and  answer  the  exigency  of  this  hill. 

SUSAN  W.  EDWARDS. 
ALICE  TYLER. 

RICIIT)  H.  SPENCER, 

Sol’r  for  S.  IP.  Edwards. 

IRVING  WILLIAMSON, 

Sol’r  for  A.  Tyler. 

State  of  Maryland, 

City  of  Baltimore ,  To  wit: 

1,  Susan  W.  Edwards,  do  solemnly  swear  that  1  have  read  this 
hill  by  me  subscribed,  and  know  the  contents  thereof,  and  that  the 
facts  therein  stated  upon  my  personal  knowledge  are  true,  and  those 
therein  stated  upon  information  and  belief,  I  believe  to  he  true. 

SUSAN  W.  EDWARDS. 

Subscribed  and  sworn  to  before  me  this  14th  day  of  December. 

A.  D.  1892. 

[seal.]  WM.  H.  JONES, 

Notary  Public. 

District  of  Columbia, 

City  of  Washington,  To  wit: 

I,  Alice  Tyler,  do  solemnly  swear  that  1  have  read  this  hill 
by  me  subscribed  and  know  the  contents  thereof,  and  that  the 
facts  therein  stated  upon  my  personal  knowledge  are  true,  and  those 
therein  stated  upon  information  and  belief.  I  believe  to  he  true. 

ALICE  TYLER. 

337  Subscribed  and  sworn  to  before  me  this  19th  day  of 
December,  A.  D.  189*2. 

[seal.]  CHARLES  S.  DRURY, 

Notary  Public. 
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Order  Appointing  Guardian  ad  Litem  for  Infant  Defendant. 

Piled  Jan.  6,  1893.  J.  R.  Young,  Clerk. 

Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427,  Docket  34. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 

It  appearing  to  the  court  that  the  infant  defendant  Henry  B. 
.  .  served  with  process  by  the  Marshal  and 

said  infant  defendant  being  now  present  in  open  court,  it  is  this 
6th  day  of  January  A.  D.  1893,  ordered  by  the  court  that  Wm. 
B.  M  ebb  be  and  he  is  hereby  appointed  guardian  ad  litem  for 
said  infant  defendant. 

A.  C.  BRADLEY.  Justice. 


•338  Separate  Answer  of  H.  B.  Tyler,  Jr. 

Filed  Jan.  7,  1893.  J.  R.  Young,  Clerk. 

Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 


The  Separate  Answer  of  Henry  B.  Tyler,  Jr.,  to  the  Bill  of  Com¬ 
plaint  of  the  Above-named  Complainants. 


This  defendant  has  read  the  bill  of  complaint  in  this  cause;  he 
is  an  infant  above  the  age  of  fourteen  years,  and  cannot  admit  the 
allegations  of  said  bill.  He  therefore  submits  his  rights  to  the 
protection  of  this  court. 

HENRY  BAILEY  TYLER,  Jr. 


Subscribed  and  sworn 
1893. 


to  before  me  this  6th  dav  of  Januarv 

•  t' 

J.  R.  YOUNG,  Clerk. 

By  L.  P.  WILLIAMS,  A ss’t.  Clerk. 
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339 


Answer  of  Guardian  ad  Litem. 


Fled  Jan.  17,  1893.  J.  R.  Young,  Clerk. 

Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427,  Doe.  34. 

xYlice  Tyler  et  al. 
vs. 

Mary  M  Tyler,  et  al. 

The  Answer  of  Henry  B.  Tyler,  Jr.,  an  Infant  under  the  Age  of 
T\\ent\  -one  A  ears,  b\  W  illiam  B.  ebb,  His  Guardian  ad  Litem, 
to  the  Bill  ol  Complaint  ot  Alice  Tyler  and  Another  against  Him 
Exhibited. 


11ns  defendant  cannot  admit  any  of  the  matters  and  things 
alleged  in  the  said  bill,  and  being  an  infant  of  tender  years  sub¬ 
mits  ms  rights  to  the  protection  of  this  court. 

WILLIAM  B.  WEBB. 

District  of  Columbia,  ss: 


On  this  day  of  January  1893,  the  above-named - ap¬ 

pealed  before  me,  and  made  oath  that  the  matters  and  things  stated 
in  the  foregoing  answer  are  true  to  the  best  of  his  knowledge  and 
belief. 


WILLIAM  B.  WEBB. 

Subscribed  and  sworn  to  before  me  this  17  day  of  January 
93. 

J.  R.  YOUNG,  Clerk. 


340  Separate  Answer  of  William  II.  II.  Raleigh, 

Filed  Jan.  19,  1893.  J.  R.  Young,  Clerk. 

In  the  Supreme  Court  of  the  District  of  Columbia,  the  —  Day  of 

January,  1893. 

Equity.  No.  14427. 

Alice  Tyler  and  Sus  an  W.  Edwards 

vs. 

Mary  M.  Tyler,  Henry  B.  Tyler,  Jr.,  William  H.  H.  Raleigh, 

and  Thomas  E.  Waggaman. 

The  Separate  Answer  of  Defendant  William  II.  H.  Raleigh  in  the 

Above  Entitled  Cause. 

In  the  Supreme  Court  of  the  District  of  Columbia,  Holding  an 

Equity  Court  for  said  District. 

The  Bill  in  this  cause  having  been  read  by  him,  he  admits  the 
allegations  contained  therein  and  asks  that  the^relief  prayed  for  may 
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be  granted,  the  said  cause  being  an  amicable  suit  against  said  defend¬ 
ant  \\  illiam  11.  II.  Raleigh,  as  a  Trustee,  as  recited  in  said  Bill,  the 
said  rhoinas  E.  Waggaman  being  co-trustee,  and  t lie  relief  asked 
for  being  contained  in  paragraphs  one,  two,  three  and  four  of  the 
pravers  in  said  Bill. 

W.  II.  II.  RALEIGH,  Trustee. 


State  of  Maryland, 

City  of  Baltimore ,  ss: 

I,  M  illiam  II.  If.  Raleigh,  do  solemnly  swear  that  I  have  read 
the  answer  by  me  subscribed  and  know  the  contents 
341  .  thereof,  and  that  the  facts  therein  stated  upon  my  personal 

knowledge  are  true  and  that  the  facts  therein  stated  upon  in¬ 
formation  and  belief,  I  believe  to  be  true. 

W.  H.  H.  RALEIGH. 

Sworn  to  and  subscribed  before  me  this  17th  day  of  January7, 
A.  I).  1893,  as  witness  rny  hand  and  notarial  seal. 

[seal.]  \VM.  II.  JONES, 

Notary  Public. 


Separate  A  nswer  of  Mary  M.  Tyler. 

Filed  Jan.  19,  1893.  J.  R.  Young,  Clerk. 

Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 

The  Separate  Answer  of  the  Defendant  Mary  McPherson  Tyler  to 
the  Bill  of  Complaint  in  the  Above-entitled  Cause  Against  Her 
and  Others  Exhibited. 

This  defendant  consents  to  the  sale  of  the  real  estate  in  the  pro¬ 
ceedings  mentioned,  and  to  the  passage  of  such  decree  as  to  the 
Court  may  seem  proper. 

Mrs.  MARY  M.  TYLER. 


Affidavit  waived. 

IRVING  WILLIAMSON, 

Sol  r  for  Com’l’ts. 
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342  Separate  Answer  of  Thos.  E.  Waggaman. 

Filed  Jan.  19,  1893.  J.  R.  Young,  Clerk. 

Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 

The  Separate  Answer  of  the  Defendant  Thomas  E.  Waggaman  to 
the  Bill  of  Complaint  in  the  Above-entitled  Cause. 

This  defendant  admits  the  allegations  contained  in  said  bill  and 

consents  to  the  granting  of  the  relief  prayed  for. 

T.  E.  WAGGAMAN. 

District  of  Columbia,  ss: 

I  Thomas  E.  Waggaman  do  solemnly  swear  that  I  ha^  read  the 
answer  bv  me  subscribed  and  know  the  contents  thereof,  and  that 
the  facts  therein  stated  upon  my  personal  knowledge,  are  true,  and 
those  therein  stated  upon  information  and  belief,  I  believe  to  be 

true 

T.  E.  WAGGAMAN. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  January  1893. 

[seal.1  CHARLES  S.  DRURY, 

Notary  Public. 


343  Replication. 

Filed  Feb.  3,  1893.  J.  R.  Young,  Clerk. 

Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 


The  complainants 
fendants. 


hereby  join  issue  on  the  answers  of  the  de- 

IRYTNG  WILLIAMSON, 

R.  H.  SPENCER, 

Sol’rs.  for  Com’lts. 


26— 2755a 


202 


JACKSON  II .  RALSTON  ET  AL.  VS. 


Decree  for  Sale. 

Filed  Feb.  9,  1893.  J.  R.  Young,  Clerk. 

Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427,  Doc.  34. 

Alice  Tyler  et  al. 

V9. 

Mary  M.  Tyler  et  al. 

This  cause  coming  on  to  be  beard  upon  bill,  answers  and  proof, 
and  having  been  submitted  to  and  duly  considered  by  the 

344  court,  and  the  court  being  of  opinion  that  it  is  expedient  to 
order  a  sale  of  the  real  estate  described  in  the  bill,  it  is  there¬ 
upon  this  9th  day  of  February  A.  D.  1893,  ordered,  adjudged  and 
decreed  by  the  court,  that  the  said  real  estate  described  in  the  bill 
in  this  cause,  and  referred  to  in  these  proceedings  be  sold;  that 
Thomas  E.  Waggaman  and  William  II.  II.  Raleigh  be  and  they  are 
hereby  appointed  trustees  to  make  such  sale;  and  that  the  course  and 
manner  of  their  proceedings  shall  be  as  follows:  They  shall  first 
file  in  the  Clerk's  office  of  this  court,  their  separate  bonds,  to  the 
United  States  of  America,  executed  by  themselves,  with  a  surety 
or  sureties  to  be  approved  by  this  court,  or  one  of  the  Justices  thereof, 
each  in  the  penalty  of  seventeen  thousand  dollars,  conditioned  for 
the  faithful  performance  of  the  trust  reposed  in  them  by  this  de¬ 
cree,  or  that  may  be  reposed  in  them  by  any  further  order  or  decree 
in  the  premises.  They  shall  then  proceed  to  make  sale  of  said  real 
state,  giving  at  least  ten  day’s  notice  by  advertisement  in  some  news¬ 
paper  printed  and  published  in  the  City  of  Washington,  in  said 
District,  of  the  time,  place,  manner  and  terms  of  sale,  if  such  sale 
be  at  public  auction,  which  said  terms,  whether  at  public  auction  or 
private  sale,  shall  be  as  follows:  One  third  cash,  of  which  a  deposit 
of  $500  shall  be  required  at  the  time  of  sale,  and  the  balance  in 
equal  instalments  in  one,  two,  three  and  four  years,  for  which  the 
notes  of  the  purchaser,  bearing  interest  from  day  of  sale,  payable 
quarterly  and  secured  by  deed  of  trust  on  the  property  sold  shall 
be  taken,  or  the  purchase  money  may  be  paid  all  in  cash  at  the  option 

of  the  purchaser;  the  court  reserving  to  the  trustees  the  right 

345  to  modify  said  terms  of  sale  subject  to  its  approval.  All 
conveyancing  and  recording  shall  be  at  purchaser’s  cost,  and 

the  trustees  shall  reserve  the  right,  if  the  terms  of  sale  be  not  com¬ 
plied  with  in  fifteen  days  from  the  sale  to  resell  said  property  at  the 
risk  and  cost,  of  the  defaulting  purchaser  after  ten  days  advertise¬ 
ment  as  aforesaid. 

And  as  soon  as  may  be  convenient  after  any  such  sale  the  said 
Trustees  shall  return  to  this  court  a  full  and  complete  account  of 
the  same,  with  an  affidavit  of  the  truth  thereof,  and  of  the  fairness 
of  such  sale  annexed. 


ALICE  TYLER  EASTER. 
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And  on  the  final  ratification  of  such  sale,  and  the  compliance  by 
the  purchaser  with  the  terms  of  sale  hereinbefore  fixed,  or  with  those 
hereafter  approved  by  the  court,  the  said  trustees  by  a  good  and 
sufficient  deed  to  he  executed  and  acknowledged  agreeably  to  law 
shall  convey  to  the  purchaser  or  purchasers  an  absolute  and  com¬ 
plete  title  in  fee  simple  to  said  property,  free,  clear  and  discharged 
of  all  claim  of  the  parties  to  this  cause,  and  of  any  person  or  persons 
claiming  by,  from  or  under  them. 

A.  C.  BRADLEY,  Justice. 


Trustees'  Report  of  Sale,  &c. 

Filed  Mar.  18,  1893.  J.  R.  Young,  Clerk. 

Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427. 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 

The  report  of  Thomas  E.  Waggaman  and  Wm.  IT.  H. 
346  Raleigh  Trustees  appointed  by  the  decree  in  the  above  en¬ 
titled  cause  to  make  sale  of  the  real  estate  therein  described, 
rspectfully  shows: 

That  they  gave  the  bonds  required  of  them  respectively  by  said 
decree,  which  bonds  were  duly  approved  by  the  court.  Since  quali¬ 
fying  thev  have  received  an  offer,  hereunto  annexed  as  a  part  thereof, 
marked  Exhibit  A  from  Abraham  Fisher  and  Jefferson  B.  Cralle, 
for  the  purchase  of  the  property  described  in  the  hill  in  this  cause, 
at  and  for  the  sum  of  $17,460,  upon  the  following  terms;  $2,500 
cash,  and  the  balance  in  three  equal  instalments  on  or  before  three, 
six  and  nine  years  secured  by  deed  of  trust  on  said  property,  and 
hearing  interest  at  the  rate  of  six  per  centum  per  annum,  payable 
semi-annually,  and  thev  have  deposited  with  said  trustees  the  sum 
of  $500  on  account  of  said  purchase.  Said  offer  is  a  renewal  of 
the  sale  made  to  said  Fisher  and  Cralle  under  decree  in  Equity  No. 
7,907,  in  this  court,  which  sale  was  duly  ratified  in  said  cause,  hut 
the  purchasers  not  being  satisfied  as  to  the  title  that  could  he  made 
to  them  under  said  Equity  No.  7.907.  required  the  filing  of  new 
proceedings.  The  testimonv  in  this  cause  shows  the  present  sale  to 
he  a  good  one  and  your  trustees  recommended  the  acceptance  of  said 
offer,  and  they  have  made  sale  to  said  purchasers,  subject  to  the  rati¬ 
fication  thereof  bv  this  court.  And  they  further  report  that  said 
sale  was  in  all  respects  fairly  made  and  conducted.  And  said  trus¬ 
tees  suggest  to  the  court  that  inasmuch  as  said  sale  has  already  been 
once  finally  confirmed  in  said  Equity  7.907,  and  the  fact  that 
said  price  is  a  good  one  has  been  proved  by  the  testimony  in  this 
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cause,  that  said  sale  now  reported  should  be  finally  confirmed 
347  without  the  usual  delay  of  thirty  days,  and  they  request  that 
such  order  of  final  ratification  may  be  passed  forthwith. 

THOS.  E.  WAGGAMAN. 

W.  H.  H.  RALEIGH. 


District  of  Columbia,  ss : 

Subscribed  and  sworn  to  before  me  by  Thomas  E.  W  aggaman  this 
loth  dav  of  March,  1893. 

[seal.]  CHARLES  S.  DRURY,  Notary  Public. 

State  of  Maryland, 

City  of  Baltimore,  ss: 

Subscribed  and  sworn  to  before  me  by  Wm.  H.  H.  Raleigh  this 
16th  dav  of  March,  1893. 

[seal.]  WM.  H.  JONES,  Notary  Public. 


Exhibit  A. 

Washington,  D.  C.,  March  11,  1893. 
Messrs.  Thos.  E.  Waggaman  and  W.  H.  H.  Raleigh,  Trustees. 

Gentlemen:  Being  advised  by  the  Real  Estate  Title  Company 
that  the  power  to  sell  the  same  has  been  perfected,  we  hereby 
348  renew  our  former  offer  to  purchase  Part  Lot  2  in  Square  No. 

487  in  the  City  of  Washington,  as  described  in  Equity  Cause 
No.  14.427  for  $17,460.  We  will  pay  $2500  in  cash,  and  the  balance 
in  three  equal  instalments,  on  or  before  three,  six  and  nine  years, 
secured  by  deed  of  trust  on  said  property,  and  bearing  interest  at 
the  rate  of  six  per  centum  per  annum,  payable  semi-annually. 

ABRAHAM  FISHER. 

J.  B.  CRALLE. 


Order  Finally  Ratifying  Sale,  &c. 

Filed  Mar.  18,  1893.  J.  R.  Young,  Clerk. 

Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  14427 

Alice  Tyler  et  al. 
vs. 

Mary  M.  Tyler  et  al. 

Upon  consideration  of  the  report  of  the  trustees  in  this  cause  this 
day  filed,  and  it  appearing  to  the  court  that  the  sale  now  reported 
bv  said  trustees  was  heretofore  finally  ratified  by  decree  passed  in 
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Equity  No.  7,907  in  this  court,  and  by  the  evidence  taken  in  this 
cause,  it  appearing  to  the  court  that  the  said  sale  is  a  good  one,  it  is 
this  18th  dav  of  March  A.  D.  1893,  ordered  bv  the  court  that  said 
sale  so  reported  be  and  the  same  is  hereby  finally  ratified  and  con- 

A  %j 

firmed.  And  it  is  further  ordered  that  this  cause  be  and  it  is  referred 
to  the  Auditor  of  this  court. 


349  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia,  ss: 

1,  John  R.  Young,  Clerk  of  the  Supreme  Court  of  the  District 
of  Columbia,  hereby  certify  the  foregoing  pages  numbered  from  1 
to  18,  both  inclusive,  to  be  true  and  correct  copies  of  the  original 
papers  filed  in  Equity  Cause  No.  14,427  (but  which  are  not  filed 
in  or  had  in  Equity  Cause  No.  7907),  transmitted  herewith  in  con¬ 
formity  to  the  order  and  direction  of  the  court  which  appears  on 
page  328  of  the  transcript  of  record  in  Equity  Cause  No.  7907 
hereto  attached. 

In  Testimony  Whereof.  I  hereunto  subscribe  my  name  and  affix 
the  seal  of  said  court,  at  the  City  of  Washington,  in  said  District, 
this  1st  day  of  December,  1914. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

JOHN  R.  YOUNG,  Clerk . 

[United  States  Internal  Revenue  stamp,  10  cents,  canceled. 
J.  R.  Y.,  Clerk.  Dec.  1,  1914.] 


350  In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  7907. 

Susan  W.  Edwards  et  al. 
vs. 

Chapman  Maupin  et  al. 

Statement  of  Evidence. 

Pursuant  to  due  notice  given  by  William  Herbert  Smith,  as 
Examiner  in  Chancerv,  unto  the  defendant,  Jackson  H.  Ralston, 
Trustee,  and  his  solicitors  and  attorneys,  and  unto  the  defendant, 
William  H.  II.  Raleigh,  and  his  solicitors  and  attorneys,  testimony 
under  oath  and  evidence  was  duly  taken  and  introduced  in  the  above 
entitled  cause  on  behalf  of  the  Petitioner,  Alice  Tyler  Easter,  before 
said  Examiner,  commencing  on  January  20,  1910  (at  the  time  and 
place  designated  in  said  notice),  and  duly  continued  to  January 
24,  1910,  inclusive,  as  follows: 
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Present  on  behalf  of  said  Petitioner: — Leigh  Robinson  and  Con¬ 
way  Robinson,  solicitors  and  attorneys  for  said  Petitioner,  Alice 
Tyler  Easter. 

Present  on  behalf  of  the  defendant,  Jackson  II.  Ralston,  Trustee: 
— Eugene  A.  Jones,  Solicitor  and  Attorney  for  said  defendant. 

Present  on  behalf  of  the  defendant,  William  H.  H.  Raleigh: — 
Hugh  H.  Obear,  Solicitor  and  Attorney  for  said  defendant. 


Whereupon,  Mr.  C.  Robinson  stated: 


“I  now  fde  a  notice  to  produce  certain  papers,  which  has  been 
served  upon  counsel  for  the  respective  defendants  and  which  is 
marked  “Exhibit  C.  R.  No.  1”  lor  identification,  whereupon  said 
notice  was  filed  by  said  Examiner,  marked  “Exhibit  C.  II. 


No.  1.” 

351  And  Mr.  Jones  states: — “In  response  to  the  notice,  Mr. 

Ralston  produces  accounts  as  follows:  An  account  dated 
August  23,  1891);  An  account  dated  February  21,  1900;  An  ac¬ 
count  dated  August  21,  1900;  An  account  dated  February  21, 
1901 ;  and  An  account  dated  February  20,  1903. 

Counsel  for  the  defendant,  Ralston,  also  produces,  in  response  to 
the  notice,  the  following: 

A  letter  from  Leigh  Robinson  to  Mr.  Ralston,  dated  December 
28,  1905;  also  another  letter  from  Leigh  Robinson  to  Mr.  Ralston, 
dated  December  23,  1905;  also  another  letter  from  Leigh  Robin¬ 
son  to  the  defendant,  Ralston,  dated  December  12,  1905;  and  also 
another  letter  from  Leigh  Robinson  to  Mr.  Ralston  dated  Decem¬ 
ber  22,  1905.” 


And  Mr.  O'Bear  stated: 

“The  defendant,  Raleigh,  produces,  pursuant  to  the  notice,  ac¬ 
counts  as  follows:  An  account  dated  November  19,  1891 ;  An  ac¬ 
count  dated  November  9,  1893;  An  account  dated  November  5, 
1894;  An  account  dated  November  4,  1895;  An  account  dated 
October  3,  1898;  and  An  account  dated  February  21,  1899.” 

And  the  following  witnesses,  all  of  lawful  age,  called  by  and  on 
behalf  of  said  Petitioner,  Alice  Tyler  Easter,  being  first  duly  sworn 
according  to  law,  were  examined  and  testified  as  follows: 


Samuel  Waggaman,  a  witness  of  lawful  age,  called  by  and  on 
behalf  of  said  Petitioner,  Alice  T.  Easter,  on  the  20th  day  of 
January,  A.  D.  1910,  testified  as  follows: 

Thereupon  said  witness  is  handed  a  paper  marked  “Exhibit  II.  R. 
D.  No.  2,"  for  identification,  purporting  to  be  signed  by  himself 
as  one  of  the  attesting  witnesses  to  the  signatures  thereto  of  T.  E. 

Waggaman,  John  F.  Waggaman  and  Ilenry  P.  Waggaman, 
352  parties  to  the  same,  and  testifies  concerning  said  paper  as 
follows,  viz: 

“That  is  my  signature.  I  signed  that  paper  as  a  witness  to  the 
signatures  of  T.  E.  Waggaman,  John  F.  Waggaman  and  Henry 
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P.  Waggaman;  I  recognize  all  of  those  signatures;  and  those  are 
their  genuine  signatures,  signed  in  my  presence.” 

Thereupon  Mr.  C.  Robinson  stated: — “I  offer  this  paper  in  evi¬ 
dence  and  file  a  true  copy  thereof,  marked  ‘‘Exhibit  H.  R.  D.  No. 
2,”  for  identification,  and  said  copy  thereof  was  filed  by  said  Ex¬ 
aminer,  marked  “Exhibit  H.  R.  D.  No.  2”  for  identification. 

Charles  H.  Bradley,  a  witness  of  lawful  age,  called  by  and 
on  behalf  of  said  Petitioner,  Alice  T.  Easter,  on  said  20th  day  of 
January,  A.  D.  1910,  testified: 

“1  am  an  attorney  at  law  and  Referee  in  Bankruptcy  and  that  as 
such  Referee,  witness  has  charge  of  the  bankruptcy  proceedings  of 
Thomas  E. Waggaman.  Andrew  Y.  Bradley,  my  brother,  was  the 
referee  in  charge  of  that  case,  before  I  was  the  referee.”  Witness 
identifies  nine  notes  made  by  Katharine  E.  Malone  and  dated  Feb- 
ruary  Id,  1899,  and  payable  to  John  F.  Waggaman,  or  order,  each 
originally  for  the  sum  of  $580.00  with  interest  payable  semi-an¬ 
nually  at  six  per  cent  per  annum,  and  payable  three  years  after  date, 
on  one  of  which  notes  a  credit  is  entered  in  the  sum  of  $233.34, 
which  credit  was  paid  on  account  of  said  note  February  13,  1899. 

‘  I  have  just  produced  said  notes  from  the  bankruptcy  papers  in 
my  charge  and  custody  as  referee  in  bankruptcy,  of  the  estate  of 
4  homas  E.  \\  aggaman,  and  they  are  marked  as  having  been  filed 
before  my  brother,  my  predecessor,  in  office,  as  referee  in  bank¬ 
ruptcy.” 

On  cross-examination  witness  testifies  that  Jackson  H.  Ralston  and 
11.  L.  Rust,  "trustees,  are  the  holders  of  these  notes,  and  that  their 
claims  on  said  notes  were  filed  by  Jackson  II.  Ralston  and  H.  L. 

Rust,  Trustees;  but  that  no  dividend  has  as  vet  been  de- 
353  dared. 


Irving  W.  Williamson,  a  witness  of  lawful  age,  called  by  and 
on  behalf  of  said  Petitioner,  Alice  T.  Easter,  testifies: 

1  was  the  attorney  for  Mr.  Thomas  E.  Waggaman  from  1885  to 
the  time  of  his  failure  and  it  was  my  habit  to  go  to  his  office  in  the 
afternoon  most  every  day  about  three  or  four  o'clock  and  to  remain 
there  an  hour  or  so.  1  made  some  accounts,  particularly  with 
respect  to  loans  and  in  other  cases  where  Mr.  Waggaman  was  sole 
trustee  or  co-trustee.  I  am  familiar  with  said  Thomas  E.  Wagga- 
man's  letters  press  books  in  which  the  accounts  referred  to  were  letter 
pressed.  Witness  recognizes  certain  books  numbered  from  1  to  42 
a>  the  stiies  of  lettei  press  account  books  of  1  homas  E.  Waggaman 
wherein  his  accounts  are  letter  pressed. 

Said  M  aggaman’s  aforesaid  series  of  his  letter  press  account 
books,  numbered  from  1  to  42  as  aforesaid,  were  exhibited  to  and 
shown  to,  the  following  witnesses,  and,  by  the  following  witnesses 
said  Petitioner,  Alice  Tyler  Easter,  duly  proved  therefrom,  the 
following  letter  press  book  acounts  found  and  contained  in  said  series 
in  books  numbered  as  follows  upon  the  following  pages  thereof,  as 
stated  below;  and  by  said  witnesses,  as  appears  from  the  evidence, 
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duly  proved  who  made  them  out  and  wrote  them — proving  not 
only  the  handwriting  thereof)  but  its  genuineness;  the  same  being 
said  \V  aggaman's  letter  press  book  copies  of  accounts  rendered  by 
said  Thomas  E.  Waggaman  unto  Thomas  E.  Waggaman  and  Wil¬ 
liam  11.  II.  Kaleigh,  trustees,  dated  or  rendered  as  lollows;  and  the 
same,  (i.  e.  said  \\  aggaman's  said  letter  press  book  accounts)  after 
being  so  proved,  were  ottered  in  evidence  on  behalf  of  said  Peti¬ 
tioner,  Alice  Tyler  Easter,  and  true  copies  thereof  were  hied,  marked 
as  Exhibits  as  follows: 

And,  by  the  following  witnesses,  said  Petitioner,  Alice  Tyler 
Easter,  also  duly  proved,  and  offered  in  evidence  on  her  behalf, 
certain  originals  of  some  of  the  same,  as  stated  below,  and  by  said 
witnesses  as  appears  from  the  evidence  duly  proved  who 
354  made  them  out  and  wrote  them — proving  not  only  the  hand¬ 
writing  thereof,  but  its  genuineness,  and  the  same  (i.  e.  said 
Waggamans  said  original  accounts)  after  being  so  proved,  were 
offered  in  evidence  on  behalf  of  said  petitioner,  Alice  Tyler  Easter, 
and  were  tiled  marked  as  Exhibits  as  follows: 

Said  originals  being  marked  as  Exhibits  like  said  letter  press 
book  accounts  of  which  they  are  the  originals,  save  and  except  that 
they  have  the  further  and  additional  mark  of  A,  upon  them  to 
distinguish  them  from  said  letter  press  book  copies  of  the  same, 
as  set  forth,  stated  and  shows 


(Here  follows  photolithographed  page  355.) 


And  said  Waggaman ?s  aforesaid  series  of  his  letter  press  account 
books  numbered  from  1  to  42  as  aforesaid  were  exhibited  to,  and 
shown  to,  the  following  witnesses,  and,  by  the  following 
356  witnesses,  said  Petitioner,  Alice  Tyler  Easter,  duly  proved 
therefrom,  the  following  letter  press  book  accounts  found 
and  contained  in  said  series  in  books  numbered  as  follows  upon  the 
following  pages  thereof,  as  stated  below;  and  by  said  witnesses,  as 
appears  from  the  evidence,  duly  proved  who  made  them  out  and 
wrote  them — proving  not  only  the  handwriting  thereof,  but  its 
genuineness;  the  same  being  said  Waggamairs  letter  press  book 
copies  of  accounts  rendered  by  said  Thomas  E.  Waggaman  unto 
Thomas  E.  Waggaman  and  Jackson  II.  Ralston,  Trustees,  dated 
or  rendered  as  follows;  and  the  same  (i.  e.  said  Waggaman’s  said 
letter  press  accounts),  after  being  so  proved,  were  offered  in  evi¬ 
dence  on  behalf  of  said  Petitioner,  Alice  Tyler  Easter,  and  true 
copies  thereof  were  filed  on  her  behalf  marked  as  Exhibits  as  fol¬ 
lows  : 

And  by  the  following  witnesses,  said  Petitioner,  Alice  Tyler  Eas¬ 
ter.  also  duly  proved,  and  offered  in  evidence  on  her  behalf,  certain 
originals  of  some  of  the  same,  as  stated  below,  and  by  said  witnesses, 
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below,  viz:- 


Date  of  a/o 
or  when 
rendered. 

How  Marked  for 

Identification 

Those 

Handwriting 

Nor. If ,1891 

£Xt  C*He  Ho* £ 

I.  Williamson 

II  If  If 

Ex.  C.R.  No.2hA  " 

ft 

Deo.  21,  1891  Ex.  C.R.No.  3 

It 

II 

Jan. 15, 1892 

Ex*  CeHeIl0#4 

If 

ft 

Not  9,1893 

Ex.  C.R.No. 5 

It 

II 

Moh.  29,1894 

EX  e  CeHeMOe6 

It 

•I 

Not.  6,1894 

Ex.  C.R.No. 7 

It 

It 

II  ft  It 

Ex.  C.R.No. 7-A 

It 

II 

Apr.  5,1895 

EXe  C  •  H  e  2^0  •  0 

It 

II 

Not.  4,1896 

Ex.  C.R.No. 9 

Miss 

Rose  Phillips 

It  If  It 

EXe  CeHeSOed 

II 

u  tt 

tt  it  tt 

Ex.  C.R.No. 9— A 

ft 

If  It 

July  1,  1896 

Ex.  C.R.No. 10 

Mrs 

.  C.  Waggaman 

It  II  It 

Ex.  C.R.No. 10 

ft 

ft  It 

Sept. 16,1896 

Ex.  C.R.No. 11 

Miss 

Rose  Phillips 

II  It  It 

EX  e  CeXVeHOell 

n 

n  W 

Oct.  1,1896 

Ex.  C.R.No. 12 

Mrs. 

C.  Waggaman 

it  *  it 

Ex.  C.R.No. 12 

It 

If  It 

it  it  it 

Ex.  C.R.No. 12 

II 

ft  19 

Oct.  3,1896 

EXe  Celia  11  Oe  18 

Mrs. 

C .  Waggaman 

II  It  It 

Ex.  C.R.No. 13 

it 

ft  If 

II  ft  II 

Ex.  C.n.No.13 

it 

tt  II 

Maoh.30,1397 

Ex.  C.R.No. 14 

Mrs. 

C.  Waggaman 

It  It  It 

Ex.  CCR.No.14 

Tt 

VI  II 

f!  II  II 

Ex.  C.R.No.  14 

It 

If  II 

About 

Apr.  1,1897 

Ex.  C.R.No. 16 

Mrs. 

C.  Waggaman 

tt  it  it 

Ex.  C.R.No. 15 

ft 

ft  Tt 

rt  it  it 

Ex.  C.H. No. 15 

II 

tt  tt 

Oct.  4,1897 

Ex.  C.R.No. 16 

Mrs. 

C.  Waggaman 

••  II  ft 

EXe  C.R.Ho.16 

n 

If  It 

it  it  it 

Ex.  C.R.No. 16 

it 

tf  T? 

LIoh.30,1998 

EXe  CeReI?OeX7 

Mrs . C . faggaman 

tf  II  It 

Ex.  C.R.No. 17 

n 

It  ft 

ft  If  II 

Ex.  C.R.No. 17 

it 

II  II 

About 

Apr.  1,1898 

Ex.  C.R.No. 18 

Mrs .  0.  Waggaman 

It  ft  If 

Ex.  C.R.No. A8 

rt 

If  II 

n  n  it 

Ex.  C.R.No. 18 

n 

**  « 

Sept30, 1898 

Ex.  C.R.No. 19 

I.  Williamson 

Oot.  3,  1898 

Ex.  C. ft. No. 20 

I. Williamson 

H  ft  •? 

EX  e  CeReiiO«20^A 

rt  • 

II 

About 

By  whom 
Prowed. 


Ho.  of  a/o 
Book  and  Page 
thereof. 


I.  Williamson 

It  fV 


14  p.  192 


n 

it 

w 

»t 

n 

h 

it 

n 


n 

ii 

it 

n 

if 

ii 

it 

it 


14  p. 
14  p. 
17  p. 
17  p. 
19  p. 


297 

384 

227 

747 

724 


J.B.Nioholson 
1.  Williamson 
Mr 8.  C.  Waggaman21p 


19  p.  464 

20  p.  475 
EO.p.  476 


J.B.Nioholson  El’p. 
J.B.Nioholson  E2  p. 

I.  Williamson  22  p. 
Mrs.C. Waggaman  22  p. 

J. B.Nioholson  22  p. 

I.  Williamson  22  p. 

Mr 8. C. Waggaman  22  p. 

J.  B.  Nicholson  22.  p. 

I.  Williamson  22  p. 

Mrs.  C. Waggaman  23  p. 

I.  Williamson  23  p. 

J. B.JIioholson  23  p. 

Mr s . C . Waggaman  23  p . 
J.B.Nioholson  23  p. 

I.  Williamson  23  p. 
MBs. C. Waggaman  24  p. 

J.  5.  Nicholson  24  p. 

I.  Williamson  24  p. 
Mrs.  C.  Waggaman  24  p. 

J. B. Nicholson  24  p. 

I.  Williamson  24  p. 

Mrs.C.Waggaman  24  p. 

J. B.Nioholson  24  p. 

I.  Williamson  24  pi 

I.  Williamson  25  p. 

I.  Williamson  25  p. 

I.  Williamson 


814 

814 

228 

223 

296 

296 

296 

306 

305 

305 

166 

166 

166 

184 

184 

184 

11 

11 

11 

787 

787 

787 

811 

811 

811 

577 

607 


Feb. 22, 1899  Ex. 
About 

Feb. 22, 1899  Ex. 


C. ft. No. 21  I.  Williamson 


I.  Williamson  26  p.  326 


If 

If 


ft 


Ex. 

Ex, 


C. ft. No. 22 
C. ft. No. 22 
1. ft.  0.22 


Mrs. 

II 


C. 

II 


Waggaoan 

If 


Fob. 21, 1899 

Ex. 

C.R.No. 22-A 

Mrs 

it  it  n 

Ex. 

C.R.No. 22— A 

If 

Apr.  3,1899 

Ex. 

C. ft.No. 23 

I.  i 

Apr.  3,1999 

Ex. 

C.R.No. 24 

Mrs 

>i  ii  rt 

Ex. 

C.R.No. 24 

It 

ii  n  ii 

Ex. 

C.R.No. 24 

II 

C. 

It 


*•«* 


aman 


Mrs . C. faggaman 
J.B.Nioholson 
I.  Williamson 
Mrs.C. Waggaman 
I.  Williamson 

I.  Williamson 
Mrs. C.Waggaman 

J. B. Nichols on 
I.  Williamson 


26 

26 

26 


325 

325 

325 


26  p.  507 
26  p.  509 
26  p.  509 
26  p.  509 


And  said  Waggaman 's  aforesaid  series  of  his  letter 
press  account  books  numbered  from  1  to  42  as  aforesaid  were  ex¬ 
hibited  to,  and  shown  to,  the  following  witnesses,  and,  by  the 
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fc>rCTTjniri 

How  marked 

Whose 

By  whom 

No.  of  a/o 

or  when 

for 

Book  and 

rendered 

Identification 

Handwriting 

Proved 

Page  thereof. 

Aug. -S3, 1899 

Sz  •  C  •  Hello*  26 

I.  Williamson 

I.  Williamson 

29 

p.  SO 

ft  ft  ft 

1£X  26“  A 

ft  n 

ft  ft 

Feb. 21, 1900 

Ex.C.R.Ho.26 

I.  Williamson 

I.  Williamson 

28 

p.  123 

ft  ft  it 

Sx *C*R*NOa  26 “A 

ft  ft 

»•  ft 

Aug. 21, 1900 

EX.C.H.No.27 

lire.  C.  W aggam^n 

lira.  0.  Waggaman 

29 

p.  454 

ft  It  ft 

Sx  •  C.  rt.i.0. 27 

ft  It  ft 

J.  B.  Nicholson 

29 

p.  454 

ft  ft  ft 

Ex •  C.H.No.  27 

ft  It  ft 

I.  Williamson 

29 

p.  454 

ft  ft  ft 

Bx.C.R.No.27-A 

ft  ft  ft 

•  i 

Mrs.  C.  Waggaman 

ft  ft  ft 

Ex.C.R.No.27-A 

»»  n  N 

I.  Williamson 

Feb.  21,1901 

Sx  •  C  •  Re.No*  26 

I.  Williamadn 

I.  Williamson 

81 

p.  385 

ft  ft  ft 

Sx  *C*  R* No*  20 “A 

ft  ft 

ft  ft 

ft  ft  ft 

Ex* C  *R*NO*  26“B 

ft  It 

Alice  T.  Easter 

Aug.  21,1901 
About 

Ex.C.R.Uo.29 

I.  Williamson 

I.  Williamson 

33 

p.  169 

Feb. 21, 1902 

Ex.C.RAtfo.30 

I.  Williamson 

I. Williamson 

35 

p.  15 

Aug. 25, 1902 

Ex.C.R.No.81 

I.  V/llllameon 

I.  Williamson 

26 

p.  883 

Feb. 20, 1903 

EX.C.R.No.32 

I.  Williamson 

I.  ’Willi  an  a  on 

38 

p.  66 

ft  ft  ft 

Ex  *  C*R*i«o*32  “A 

it  n 

IT  ft 

About 

Aug. 21, 1903 

Ex.C.RUNo.33 

I.  Williamson 

I.  Williaason 

39 

p.  345 

Feb. 23, 1904 

Ex.C.R.Uo.34 

I.  Williamson 

I.Willianson 

ai 

p.  100 

Aug. 23, 1904 

Ex.C .  R.No.35 

Miss  Rose  Phillips J. B. Nicholson 

42 

p.  462 

ft  n  n 

Bx.C.RA’IJo.35 

ft  It  ft 

I.  Williamson 

42 

p.  462 

And  aaiA  Wag'aman's  aforesaid  series  of  his  letter 


press  aooourft  books  numbered  from  1  to  42  as  aforesaid  were  ex¬ 
hibited  to,  and  shown  to,  the  following  witnesses,  and,  by 
the  following  witness j3,  said  Petitioner,  Alioe  Tyler  Easter, 
duly  proved  therefrom  the  following  letter  press  book  accounts 
found  and  contained  in  said  series  in  books  numbered  as  follows 
upon  the  following  pages  thereof,  as  stated  below;  and  by  said 
witnesses,  as  appears  from  the  evidence,  duly  proved  who  made 
them  out  and  wrote  them  -  proving  not  only  the  hand writing 
thereof,  but  its  genaineness;  the  same  being  said  Wag gam an 's 
letter  press  book  copies  of  acoounts  rendered  by  said  Thomas 
E.  Waggaman  unto  said  Alice  Tyler  or  Alice  Tyler  Easter  dated 
or  rendered  as  follows  concerning  and  relating  to  certain  in¬ 
dependent  loans  of  money  made  to  her,  ;hich  she  borrowed  on  cer¬ 
tain  real  estate  that  she  or/ned  (i.e.  her  interest  in  sub  lot 
100  in  Square  623  in  the  City  of  Washington,  D.C.);  and  the 

same  (i.e.  said  '..aggaoaa ' a  said  letter  press  book  accounts), 
after  being  so  proved,  were  offered  in  evidence  on  behalf  of 

said  Petitioner,  Alice  Tyler  Easter,  and  true  copies  thereof 
were  filed  on  her  behalf  marked  as  Exhibits  as  follows: 

367 


* 

Sal  A  originals  being  narked  as  Exhibits  like  said 
letter  press  book  aooounts  of  whiob  they  are  the  originals, 
■are  and  exoept  that  they  are  further  narked  -  A,  as  the  oase 
nay  be,  to  distinguish  them  from  said  letter  press  book  copies 

t 

of  the  sane,  as  set  forth,  stated  and  shorn  below,  viz 


Sate  of  a/o 
or  when 
rendered 

How  marked 
for 

Identification 

Whose 

Handwriting 

By  Whom 

Proved 

No.  of  a/o 

Book  and  Page 
thereof. 

Moh.12,1896 

Bx. C. R.No.36 

I, 

.  Williamson 

I.  Williamson 

21 

p. 

188 

Moh.30,1898 

Ex.C.R.No.37 

ft 

« 

ff 

W 

24 

p. 

793 

Apr.  5,1898 

SX  eCeHeiiOa  36 

n 

It 

ff 

w 

24 

p. 

836 

Sep. SO, 1898 

Ex. C  *R. No .39 

m 

N 

ff 

ft 

25 

p. 

599 

Oct.  3,1898 

Ex.C.R.No.40 

if 

ff 

ff 

ff 

25 

p. 

612 

Feb. 27, 1899 

Ex. C.R.No.41 

ff 

ff 

ft 

w 

26 

p. 

352 

Apr.  3,1899 

Ex. C.R.No.42 

m 

ff 

It 

ft 

26 

p. 

507 

Sep.  8,1899 

SX« C  a  He NOe4S 

n 

ff 

ff 

ft 

27 

p. 

302 

Feb. 21, 1900 

Bx.CiR.No.44 

»t 

ft 

It 

V 

26 

p. 

123 

Sep.  4,1900 

Bx. C. R. No .45 

» 

»f 

IV 

It 

30 

p. 

9 

Feb. 26, 1901 

Ex.C.R.NO.46 

N 

w 

It 

31 

p. 

412 

Feb. 25,1901 

Bx. C » R. No .46— A 

n 

ff 

Alice 

T*  Easter 

Aug. 21, 1901 

Ex. C. R. No. 47 

it 

n 

I.  Williamson 

33 

p. 

159 

Feb. 25, 1902 

Bx. C . R. No .48 

TT 

ft 

ft 

ff 

35 

p. 

26 

About 

Jtmel8,1902 

Sx.C.R.No.49 

n 

ft 

ft 

If 

35 

p. 

494 

Sep.  4,1902 

Ex.C.R.No.50 

w 

tt 

ft 

It 

36 

p. 

324 

Feb. 20, 1903 

Bx.C.RNNo.51 

•t 

ft 

ft 

It 

38 

p. 

66 

Feb. 20, 1903 

Ex. C.B. No *51- A 

19 

ft 

Alioe 

T.  Easter 

Aug. 21, 1903 

SXa  CeH«NOe62 

ft 

ft 

I.  Williamson 

89 

p. 

346 

Aug. 21, 1903 

BX  eCeHellOeS  2*A 

ff 

ft 

Alioe 

T.  Easter 

Feb. 23, 1904 

Ex. C.R.No.53 

ft 

»t 

I.Williamaxm 

41 

p. 

100 

Feb. 23, 1904 

BXe  C  a  Ha  HO  a  53 • A 

ft 

ft 

Alice 

T.  Easter 

And  said 

witness,  Mr. 

Irving  Williamson, 

alio  testi- 

fies  as  follows:-  The  letter  press  book  acoount  dated  Nov,  9, 
1893  (of  which  Ex*  C.  R.  No.  5  is  a  oopy)  in  said  Thomas  E. 
Waggaman's  aforesaid  letter  press  account  book  Wo.  17  page  227, 
is  in  my  handwriting,  but  the  acoount  dated  tfov.  9,1893  produced 
by  Mr.  Raleigh's  attorney  in  response  to  notice  is  not  the  orig¬ 
inal  of  said  account.  It  is  not  in  ;uy  handwriting,  and  is  not 
the  original  of  the  acoount.  It  purports  to  be  a  copy. 

And  said  witness  testifies:-  Miss  Rose  Phillips  and 

« 

Mrs.  Clemtine  T.  Waggaman  were  clerks  or  employees  of  said 
Thomas  E.  Waggaman. 

And  also  testifies  as  follows:- 

"APRIL  1,  1897”  is  the  date  at  the  top  of  the  page 
in  said  Waggaman' a  aforesaid  letter  press  account  book  No.  23, 

page  184,  where  is  ftfund  said  Waggaman's  undated  letter  press 
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as  appears  from  the  evidence,  duly  proved  who  made  them  out 
and  wrote  them — proving  not  only  the  handwriting  thereof,  but  its 
genuineness,  and  the  same  (i.  e.  said  Waggaman’s  said  original 
accounts)  after  being  so  proved,  were  offered  in  evidence  on  behalf 
I  of  said  Petitioner,  Alice  Tyler  Easter,  and  were  filed,  marked  as 
Exhibits  as  follows: 

Said  originals  being  marked  as  Exhibits  like  said  letter  press 
book  accounts  of  which  they  are  the  originals,  save  and  except 
that  they  have  the  further  and  additional  mark  of  A,  upon  them 
to  distinguish  them  from  said  letter  press  book  copies  of  the  same, 
as  set  forth,  stated  and  shown  below,  viz : — 


(Here  follows  photolithographed  page  357.) 


And  said  Waggaman’s  aforesaid  series  of  his  letter  press  account 
books  numbered  from  1  to  42  as  aforesaid  were  exhibited  to,  and 
shown  to,  the  following  witnesses,  and, by  the  following  witnesses,  said 
Petitioner,  Alice  Tyler  Easter,  duly  proved  therefrom  the  following 
letter  press  book  accounts  found  and  contained  in  said  series  in 
books  numbered  as  follows  upon  the  following  pages  thereof,  as 
stated  below;  and  by  said  witnesses,  as  appears  from  the  evidence, 
duly  proved  who  made  them  out  and  wrote  them — proving  not  only 
the  handwriting  thereof,  but  its  genuineness;  the  same  being  said 
Waggaman’s  letter  press  book  copies  of  accounts  rendered  by  said 
Thomas  E.  Waggaman  unto  said  Alice  Tyler  or  Alice  Tyler  Easter 
dated  or  rendered  as  follows  concerning  and  relating  to  certain 
independent  loans  of  money  made  to  her,  which  she  borrowed  on 
certain  real  estate  that  she  owned  (i.  e.  her  interest  in  sub  lot  100 
in  Square  623  in  the  City  of  Washington,  1).  C.)  ;  and  the  same 
(i.  e.  said  Waggaman’s  said  letter  press  book  accounts),  after  being 
so  proved,  were  offered  in  evidence  on  behalf  of  said  Petitioner, 
Alice  Tyler  Easter,  *and  true  copies  thereof  were  filed  on  her  behalf 
marked  as  Exhibits  as  follows: 

358  And  said  Petitioner,  Alice  Tyler  Easter,  also  duly  proved 
bv  her  own  testimony  as  a  witness  on  her  own  behalf,  cer¬ 
tain  originals  of  some  of  the  same,  as  stated  below,  and,  as  appears 
from  the  evidence,  duly  proved  who  made  them  and  wrote  them — 
proving  not  only  the  handwriting  thereof,  but  its  genuineness,  and 
the  same  (i.  e.  said  Waggaman’s  said  original  accounts)  after  being 
so  proved,  were  offered  in  evidence  on  behalf  of  said  Petitioner, 
Alice  Tvler  Easter,  and  were  filed,  marked  as  Exhibits  as  follows: 


(Here  follows  photolithograph  marked  page  359.) 


27— 2755a 


210 


JACKSON  H.  RALSTON  ET  AL.  VS. 


359  Said  originals  being  marked  as  Exhibits  like  said  letter 
press  book  accounts  of  which  they  are  the  originals,  save  and 
except  that  they  are  further  marked — A,  as  the  case  may  be,  to 
distinguish  them  from  said  letter  press  book  copies  of  the  same, 
as  set  forth,  stated  and  shown  below,  viz: — 


(Here  follows  table,  marked  page  359.) 


And  said  witness,  Mr.  Irving  Williamson,  also  testified  as  fol¬ 
lows: — The  letter  press  book  account  dated  Nov.  9,  1893  (of  which 
Ex.  C.  E.  No.  5  is  a  copy)  in  said  Thomas  E.  Waggaman’s  afore¬ 
said  letter  press  account  book  No.  17  page  227,  is  in  my  hand¬ 
writing,  but  the  account  dated  Nov.  9,  1893  produced  by  Mr. 
Raleigh’s  attorney  in  response  to  notice  is  not  the  original  of  said 
account.  It  is  not  in  my  handwriting,  and  is  not  the  original  of 
the  account.  It  purports  to  be  a  copy. 

And  said  witness  testifies : — Miss  Rose  Phillips  and  Mrs.  Clemtine 
T.  Waggaman  were  clerks  or  employees  of  said  Thomas  E.  Wag- 


gaman. 

And  also  testifies  as  follows: — 

^April  1,  1897”  is  the  date  at  the  top  of  the  page  in  said  Wag- 
gaman’s  aforesaid  letter  press  account  book  No.  23,  page  184, 
where  is  found  said  Waggaman’s  undated  letter  press  book 
360  account  (of  which  Ex.  C.  E.  No.  15  is  a  copy). 

“April  1,  1898”  is  the  date  at  the  top  of  the  page  in  said 
Waggaman’s  aforesaid  letter  press  account  book  No.  24  page  811, 
where  is  found  said  Waggaman’s  undated  letter  press  book  ac¬ 
count  (of  which  Ex.  C.  R.  No.  18  is  a  copy). 

That  said  Waggaman’s  letter  press  book  account  (of  which  Ex.  C. 
R.  No.  21  is  a  copy)  found  in  said  Waggaman’s  letter  press  account 
book  No.  28  page  325,  is  in  my  handwriting.  It  is  without  date. 
The  date  on  the  prior  page  is  February  21,  1899,  and  the  date  on 
the  subsequent  page  is  February  23,  1899. 

That  said  Waggaman’s  letter  press  book  account  (of  which  Ex. 
C.  R.  No.  22  is  a  copy)  found  in  said  Waggaman’s  letter  press  ac¬ 
count  book  No.  26  page  325,  witness  believes  to  be  in  the  hand¬ 
writing  of  Mrs.  C.  T.  Waggaman,  already  referred  to  as  an  em- 
ployee  of  Thomas  E.  Waggaman.  That  the  paper  handed  witness 
(Ex.  C.  R.  No.  22 -A )  is  tl  ie  original  thereof,  and,  of  course,  is  in 
the  same  handwriting,  and  bears  date  February  21,  1899. 

That  said  Waggaman’s  letter  press  book  account  dated  February’ 
21.  1901  (of  which  Ex.  C.  R.  No.  30  is  a  copy)  found  in  said  Wag¬ 
gaman’s  letter  press  account  book  No.  35  page  15.  is  in  my  own 
handwriting. 

The  date  of  the  year  1901,  in  my  handwriting  is  a  clerical  error. 
It  shou.d  be  1902.  It  is  undoubtedly  a  clerical  error.  The  preced- 
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mg  page  is  dated  February  21,  1902,  and  the  succeeding  page 
February  21,  1902. 

That  said  Waggaman’s  letter  press  book  account  (of  which  Ex. 
C.  R.  No.  33  is  a  copy)  found  in  said  Waggaman’s  letter  press  ac¬ 
count  book  No.  39  page  345  is  in  my  own  handwriting.  In  the 
date  “Feby.  21,  1903”  at  the  top,  and  in  the  date  “Feby.  13,  1903” 
in  the  body  of  the  account  the  month  “February”  is  a  cleri- 

361  cal  error.  It  should  have  been  “August.”  The  date  at  the 
top  of  the  page  is  “August  20,  1903.” 

Said  witness,  Irving  Williamson,  also  testified  as  follows: — 

I  recognize  these  various  books  that  I  have  looked  at,  some 
marked  on  the  back  “Interest  book”,  other  “Interest  Account  book,” 
and  other  simply  “Account  books”,  as  each  and  all  of  them  the 
original  letter  press  books  of  said  Thomas  E.  Waggaman. 

And  said  witness,  Irving  Williamson,  further  testified  as  fol¬ 
lows  : — 

The  printed  heading  on  the  original  accounts  which  have  been 
tiled,  which  speaks  for  itself,  of  course  does  not  copy,  and  of  course 
does  not  appear  in  the  letter  press  copy  books;  but  all  the  accounts 
I  prepared,  both  those  of  which  the  originals  were  produced  and 
those  of  which  the  originals  have  not  been  produced,  were  upon  the 
same  form,  with  the  same  printed  heading  as  those  the  originals 
of  which  have  been  offered  in  evidence.  Of  course,  I  cannot  speak 
for  accounts  other  than  those  I  prepared,  but  have  no  doubt  that 
they  were  upon  the  same  form.  There  were  no  signatures 

362  to  any  of  the  accounts  in  my  handwriting.  There  were  no 
signatures  to  any  of  those.  Whether  the  originals  are  pro¬ 
duced  or  not,  the  originals  had  no  signatures.  So  far 
as  those  that  are  in  my  handwriting  are  concerned,  the 
printed  heading,  and  it  alone,  is  the  thing  that  shows 
who  rendered  all  of  these  accounts.  In  these  accounts  about  which 
witness  has  testified,  reference  is  made,  in  many  instances,  to  checks 
to  Alice  Tyler  or  Alice  T.  Easter,  or  to  Susan  W.  Edwards,  or  to 
Mr.  Waggaman’s  co-trustee,  in  each  of  these  instances  the  checks 
referred  to  were  the  checks  of  Thomas  E.  Waggaman. 

In  addition  to  the  accounts  which  Mr.  Waggaman  rendered  to 
himself  and  to  his  respective  co-trustees,  Raleigh  and  Ralston,  it 
became  necessary  to  have  some  separate  accounts  with  Alice  Tyler 
individually,  with  regard  to  some  independent  loans  to  her.  with 
respect  to  her  share  of  the  various  interest  payments,  because  she 
borrowed  some  money  on  some  real  estate  that  she  owned,  and 
certain  deductions  were  made  for  interest  and  some  payments  made 
to  other  people  upon  her  order. 

And  Mrs.  Clementine  T.  Waggaman,  also  testifies  as  follows: — 
The  letter  press  book  account  (of  which  Ex.  C.  R.  No.  15  is  a 
copv )  in  said  Thomas  E.  Waggaman’s  aforesaid  letter  press  ac¬ 
count  book  No.  23  page  184,  is  in  my  handwriting;  there  is  no 
date  to  the  account.  The  date  at  the  top  of  the  page  is  “April  1, 
1897.” 

The  undated  letter  press  book  account  (of  which  Ex.  C.  R.  No. 
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18  is  a  copy)  in  said  Thomas  E.  Waggaman’s  aforesaid  letter  press 
account  book  No.  '24  page  811,  is  in  my  handwriting.  The  date  on 
the  same  page  is  “April  1,  1898.” 

The  undated  letter  press  book  account  (of  which  Ex.  C.  R.  No. 
22  is  a  copy)  in  said  Thomas  E.  Waggaman’s  aforesaid  letter  press 
account  book  No.  26  page  325,  is  in  my  handwriting.  There  is  no 
date  to  that  account.  On  the  preceding  page  the  date  is  February 
21,  1899.  and  on  the  succeeding  page  the  date  is  February  23, 
1899. 

363  And  said  witness,  Mrs.  Clementine  T.  Waggaman,  further 
testifies  as  follows,  viz:  “Each  of  the  accounts  about  which 

witness  has  testified,  were  made  by  witness  in  the  due  course  of  busi- 
ness,  while  employed  by  Mr.  T.  E.  Waggaman  in  his  office. 

Said  witness,  Irving  Williamson,  was  shown  a  Note  (marked  Ex. 
C.  R.  No.  58.  for  identification)  made  and  signed  by  Fannie  A. 
Moore,  dated  February  11,  1887,  for  $1,000.00,  and  payable  on  or 
before  two  years  after  date  to  the  order  of  Luther  S.  Fristoe,  with 
interest  at  6%  per  annum,  and  concerning  the  following  endorse¬ 
ment  thereon  viz:  “Pay  to  the  order  of  Lt.  W.  Y.  Stamper — Mary 
E.  Stone,  bv  T.  E.  Waggaman,  Agent,”  testified  as  follows:  I  believe 
the  words  “Pay  to  the  order  of  Lt.  W.  Y.  Stamper,”  to  be 
in  the  handwriting  of  Miss  Rose  Phillips,  one  of  the  employees  in 
Mr.  Waggaman’s  office.  T  am  not  sure.  As  to  the  words  underneath, 
“Mary  F.  Stone,  by  T.  E.  Waggaman,  Agent,”  those  words  are  in 
the  handwriting  of  Thomas  E.  Waggaman.  Those  words  are  in  his 
individual  handwriting.  I  have  no  doubt  in  the  world  about  that. 

And  concerning  the  following  subsequent  endorsement  on  said 
Note,  viz:  “Pay  to  the  order  of  T.  E.  Waggaman  and  W.  II.  H. 
Raleigh,  Tr’s.— -W.  Y.  Stamper,  by  T.  E.  Waggaman,  Agent,” 
in  which  the  words,  “Pay  to  the  order  of”  are  made  by  a  printed 
stamp,  said  witness,  Williamson,  testifies  as  follows:  I  believe  the 
written  words:  “T.  E.  Waggaman  and  W.  H.  IT.  Raleigh,  Tr’s.” 
are  in  the  handwriting  of  Mrs.  C.  T.  Waggaman,  already  referred 
to.  As  to  the  words  written  just  underneath  them,  viz:  “W.  Y. 
Stamper,  by  T.  E.  Waggaman,  Agent,”  all  those  words  are  in  the 
handwriting  of  Thomas  E.  Waggaman.  They  are  in  his  genuine 
handwriting,  and  I  have  no  doubt  about  that.  1  believe  the  entry 
of  the  credit  of  $100.00  on  that  note  to  be  in  the  handwriting  of 
Mrs.  C.  T.  Waggaman,  already  referred  to. 

364  Said  witness,  Irving  Williamson,  was  shown  another  Note 
(marked  Ex.  C.  R.  No.  59,  for  identification)  made  and  signed 

by  said  Fannie  A.  Moore,  dated  February  11,  1887,  for  $1,000.00, 
and  payable  on  or  before  two  years  after  date  to  the  order  of  Luther  S. 
Fristoe,  with  interest  at  6%  per  annum,  and,  concerning  the  fol¬ 
lowing  words  endorsed  thereon,  viz:  “Pay  to  the  order  of,  which  are 
stamped,  and  under  which,  in  handwriting,  are  the  words:  “T.  E. 
Waggaman  &  W.  II.  IT.  Raleigh,  Trustees,”  and  just  underneath 
those  words,  as  part  of  the  same  endorsement,  is  written:  “Mary  F. 
Stone  by  T.  E.  Waggaman,  Agent,”  testified  as  follows  as  to  the  writ¬ 
ten  words:  “T.  E.  Waggaman  &  W.  II.  II.  Raleigh,  Trustees,”  1  be¬ 
lieve  that  part  of  the  endorsement  is  in  the  handwriting  of  Mrs.  C.  T. 
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Waggaman.  And  the  part  just  underneath  it,  viz:  “Mary  F.  Stone  by 
T.  E.  Waggaman,  Agent,"  is  in  the  genuine  handwriting  of  Thomas 
E.  Waggaman.  Those  words  are  in  Thomas  E.  Waggaman’s  gen¬ 
uine  handwriting. 

Said  witness,  Irving  Williamson,  was  shown  another  Note  (marked 
E\\  C.  R.  No.  57,  for  identification)  made  and  signed  by  said  Fannie 
A.  Aloore,  dated  June  24,  1887,  for  $1,000.00,  and  payable  three 
years  after  date  to  the  order  of  William  M.  Pledges,  with  interest 
at  6%  per  annum,  and  concerning  the  following  endorsement 
thereon,  viz:  “Pay  to  the  order  of  R.  &  J.  Carroll  without  recourse  to 
me — William  M.  Hodges,”  testified  as  follows: 

1  have  frequently  seen  W.  M.  Hodges  write.  That  is  the  genuine 
signature  of  William  M.  Hodges.  As  to  the  words  just  above  it — 
“Pay  to  the  order  of  R.  &  J.  Carroll” — I  believe  those  words  to  be 
in  the  handwriting  of  Mrs.  C.  T.  Waggaman;  and  concerning  the 
following  subsequent  endorsement  upon  said  Note,  viz:  “Pay  to 
the  order  of  A.  A.  Clear — T.  E.  Waggaman,  Ag’t,  said  witness, 
Williamson,  testifies  as  follows:  As  to  the  words:  “Pay  to  the 
order  of  A.  A.  Clear,”  those  words  1  believe  to  be  in  the  hand- 
365  writing  of  Mrs.  C.  T.  \\  aggaman.  As  to  the  words  just  under¬ 
neath,  viz:  “T.  F,  Waggaman,  Ag’t..”  which  complete  the  en¬ 
dorsement.  they  are  in  the  genuine  handwriting  of  Mr.  Thomas  E. 
Waggaman.  The  following  endorsement  thereon  without  recourse,  I 
believe  to  be  in  the  handwriting  of  Mrs.  C.  T.  \\  aggaman.  1  am  not 
familiar  with  the  signature  of  A.  A.  Clear.  1  never  knew  him  or  her. 

Said  witness,  Irving  W  illiamson.  was  shown  a  series  of  nine  Notes 
(respectively  marked  Exhibits  C.  R.  Nos.  60  to  68  both  inclusive, 
for  identification)  all  of  them  made  and  signed  by  Katherine  E. 
Malone,  all  dated  February  13.  1899,  each  originally  for  the  sum 
of  $580:00,  and  payable  three  years  after  date  to  John  F.  Waggaman 
or  order,  with  interest  at  6%  per  annum  until  paid  (on  the  first 
of  said  notes  $233.34  is  credited  as  paid  February  13,  1899)  and  he 
testifies  concerning  said  Notes  as  follows:  I  have  met  Katherine 
E.  Malone.  1  think  she  was  a  clerk  in  the  office  of  Mr  John  F. 
W  aggaman.  I  have  no  recollection  of  ever  having  seen  her  write. 
1  know  Mr.  John  F.  Waggaman.  As  to  the  following  endorsements, 
viz:  “Pay  to  the  order  of  S.  E.  Allen.  Jr. — John  I.  Waggaman, 
on  each  and  all  of  said  Notes  said  witness,  AVilliamson,  testifies,  as 
follows: 

The  signature  “John  F.  W  aggaman  is  in  the  genuine  hand¬ 
writing  of  that  gentleman.  The  words:  “Pay  to  the  order  of  S.  E. 
Allen,  Jr.,”  1  believe  to  be  in  the  handwriting  of  Airs.  C.  T.  W  agga¬ 
man.  That  is,  the  case  as  to  each  of  them;  1  have  looked  at  them 
all.  1  am  acquainted  with  the  genuine  signature  of  John  F.  W'agga- 
man.  1  have  no  doubt  that  they  are  his  genuine  signatures. 

Q.  On  each  of  them?  A.  Yes,  sir. 

And  concerning  the  following  subsequent  endorsement  on  each 
and  all  of  said  Notes,  viz:  “Pav  to  the  order  of  Thomas  E.  AVagga- 
man  and  William  IT.  H.  Raleigh,  Trustees— Samuel  E.  Allen.  Jr.,” 
said  witness,  W  illiamson,  testifies,  as  follows: 
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368  The  name  “Sam’l  E.  Allen,  Jr.”  on  each  of  the  notes  is  in 
the  genuine  handwriting  of  that  person.  I  have  frequently 
seen  him  write.  The  words  preceding  his  endorsement  I  believe  to 
be  in  the  handwriting  of  Mrs.  C.  T.  Waggaman. 

Cross-examination : 


Witness  being  asked  if  copies  of  the  accounts  he  had  been  asked 
to  identify  between  Thomas  E.  Waggaman  and  T.  E.  Waggaman 
and  W.  II.  II.  Raleigh,  Trustees,  and  between  Thomas  E.  Wagga¬ 
man  and  T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees,  were  sent, 
to  t lie  beneficiaries  of  the  trust,  Mrs.  Easter  and  Miss  Edwards, 
testified:  My  recollection  is  that  one  copy  was  sent  to  Mr.  Raleigh, 
and  in  that  statement  to  him  was  sent  a  check  for  Miss  Edwards,  so 
that  he  might  transmit  it  to  her,  and  I  have  an  indistinct  recol¬ 
lection  that  Miss  Alice  Tyler,  afterwards  Mrs.  Easter,  was  either  fur¬ 
nished  with  a  copy  of  the  account,  or  as  she  lived  here  and  was  fre¬ 
quently  at  -he  office,  she  saw  the  account  in  connection  with  these 
independent  accounts  that  were  read  here.  As  Mr.  Waggaman’s 
adviser,  witness  had  charge  of  the  greater  part  of  this  estate  and 
never  heard  of  any  objection  or  criticism  to  the  manner  in  which 
the  trust  was  being  administered;  that  never,  to  his  knowledge,  was 
any  charge  made  that  the  trustees  were  not  accounting  for  or  charg¬ 
ing  themselves  with  the  full  amount  of  the  trust  estate.  Witness 
believes  that  the  statement  of  account,  dated  August  23,  1899 
(marked  Ex.  C.  R.  No.  25-A.)  between  Thomas  E.  Waggaman  and 
T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees,  shows  a  complete 
statement  of  the  trust  accounts  as  it  then  existed.  Mr.  Robinson 
objects  to  the  question  on  the  ground  that  the  account  speaks  for 
itself  as  to  what  it  shows,  and  as  to  whether  it  constitutes,  all  the 
trust  estate  is  wholly  a  separate  matter,  which  would  have  to  be 
proved  in  some  other  way  than  by  such  a  question  as  this. 
367  Witness  testifies  that  so  far  as  witness  knows  there  was 
no  other  property  in  the  trust  estate  at  that  time  than  what 
is  mentioned  in  said  account.  A  memorandum  of  these  notes  was 
given  to  me  as  constituting  the  trust  estate,  and  from  information 
received  from  Mr.  Waggaman’s  office  I  prepared  that  statement.  My 
recollection  is  that  Mrs.  Easter’s  checks  were  not  sent  to  her  but 
were  held  and  she  always  called  on  every  occasion  when  the  install¬ 
ments  of  interest  became  due,  she  keeping  in  mind  the  time  when 
that  should  be  paid. 


Redirect  examination : 

Said  witness,  Irving  Williamson,  testifies  that  he  does  not  mean 
to  express  an  opinion  that  there  were  no  other  assets  belonging  to 
this  trust  estate  in  addition  to  those  mentioned  in  Exhibits  C.  R.  No. 
25-A,  simply  because  they  are  not  included  in  this  statement.  I 
did  not  undertake  to  say  what  constituted  that  trust  estate,  because 
I  was  not  consulted  as  to  what  constituted  it.  What  1  did  say  was 
this:  That  the  figures  which  form  the  basis  of  that  account  were 
given  to  me  from  which  to  make  the  account,  and  as  I  understood 
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it,  it  represented  the  estate.  Witness  does  not  know  that  the  person 
who  gave  him  these  figures  did  as  a  matter  of  fact  give  all  the  figures 
of  the  entire  estate.  As  a  matter  of  fact,  during  the  time  when  Mr. 
Raleigh  was  co-trustee  with  Mr.  Waggaman,  the  accounts  rendered 
by  Mr.  Waggaman  to  himself  and  Mr.  Raleigh  as  trustees,  were  sent 
by  him  to  Raleigh  together  with  checks,  sometimes  if  not  always, 
for  Miss  Edwards'  share.  It  is  my  recollection  that  the  practice  was 
not  to  send  the  check  for  Miss  Edwards  to  her  direct;  but  to  send 
it  to  Mr.  Raleigh,  with  the  account  which  was  sent  to  him.  But 
I  will  sav,  in  this  connection,  that  the  check-  were  invariably  made 
payable  to  the  order  of  Miss  Edwards.  My  recollection  is  that  said 
checks  were  made  payable  to  the  order  of  Miss  Edwards  and  enclosed 
to  Mr.  Raleigh  with  an  account  that  was  sent  to  Mr.  Raleigh,  as 
co-trustee.  Of  course,  I  am  not  absolutely  positive  about  that. 

368  Witness  says  that  his  impression  is  that  sometimes  a  separ¬ 
ate  account  was  sent  to  Miss  Edwards,  but  witness  is  not 

positive  that  that  was  always  done.  The  rule  was  to  send  these 
accounts  to  Raleigh  as  trustee,  enclosing  checks  payable  to  the  order 
of  Miss  Edwards,  and  also  to  send  the  check  of  Mr.  Waggaman 
to  Mr.  Raleigh  for  Mr.  Raleigh’s  share  of  the  commission.  My 
recollection  is  that,  subsequently,  when  Mr.  Ralston  came  in  as  co¬ 
trustee,  Mr.  Waggaman’s  check  was  sent  to  Mr.  Ralston  for  Mr. 
Ralston’s  share  of  the  commissions;  although  I  could  not  state  posi¬ 
tively  about  that.  My  impression  is  that  Mr.  Ralston  received  his 
one-half  of  the  commissions.  The  reason  for  the  separate  accounts 
with  Miss  Tyler,  afterwards  Mrs.  Easter,  was  because  of  the^e  inde¬ 
pendent  loans  on  which  interest  and  payment  of  principal,  costs 
and  expenses  relating  to  them  had  to  be  taken  out  of  what  would  be 
coming  to  her,  and  because  of  the  fact  that  there  are  certain  trans¬ 
actions  she  had  with  others  to  whom  she  desired  payments  to  be 
made,  and  these  all  figured  in  these  independent  accounts  and  her 
check  was  for  the  balance  after  the  deductions,  and  that  check  was 
Waggaman’s  individual  check.  He  kept  no  trust  account  checks. 

Recross-examination : 

Witness  was  familiar  with  condition  of  the  trust  estate  at  the 
time  Raleigh  turned  same  over  to  Ralston  only  as  these  accounts 
show  it.  Witness  is  asked  if  the  account,  ‘‘Ex.  C.  R.  No.  22-A.”  does 
not  show  the  condition  of  the  trust  estate  at  the  time  Mr.  Raleigh 
resigned  the  trusteeship,  and  (over  the  objection  of  Mr.  Robinson 
that  the  paper  speaks  for  itself  and  is  the  best  evidence),  answered: 
“It  is  impossible  for  me  to  sav  about  that,  because  that  wa*  made 
by  me  from  information  furnished  me  at  the  office;  but  it  would 
appear,  on  its  face,  to  be  a  statement  of  the  assets  of  the  estate. 

369  Ex  ther  S.  Fristoe,  witness  of  lawful  age,  called  bv  and 
on  behalf  of  the  petitioner,  is  shown  the  Note  (marked  Ex. 

C.  R.  No.  58,  for  identification)  being  the  note  made  and  signed  by 
Fannie  A.  Moore,  dated  February  11,  1887,  for  $1,000.09,  and  pay¬ 
able  on  or  before  two  years  after  date  to  the  order  of  said  Luther  S. 
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Fristoe,  with  interest  at  6%  per  annum,  upon  which  $100.00  is 
credited  as  paid  January  11,  189/,  and  is  asked  whether  the  words 
and  signature: — “Without  recourse  to  me — Luther  S.  Fristoe/’  are 
in  his  genuine  handwriting,  and  testifies: — “'Yes,  sir;  that  is  my 
handwriting,  and  it  is  my  signature/'  and  says  that  is  the  note  upon 
which  there  is  a  credit  of  $100.00  noted  as  paid  on  within  note  Jan¬ 
uary  11.  LS97. 

Said  witness,  Luther  S.  Fristoe,  is  also  shown  the  Note  (marked 
Fx.  C.  R.  No.  59,  for  identification)  being  the  note  made  and  signed 
by  said  Fannie  A.  Moore,  dated  February  1  1,  1887,  for  $1,000.00, 
and  payable  on  or  before  two  years  after  date  to  the  order  of  said 
Luther  S.  Fristoe,  with  interest  at  0%  per  annum,  upon  which  there 
is  nothing  credited  as  paid  on  principal,  and  is  asked  whether  the 
words  and  signature: — “Without  recourse  to  me — Luther  S.  Fris¬ 
toe.  are  in  his  genuine  handwriting,  and  testifies: — “Aes,  sir;  that 
is  mv  handwriting  and  my  signature.” 

Said  witness,  Luther  S.  Fristoe,  as  to  the  signatures  of  Fannie  A. 
Moore,  maker  of  said  two  notes  (Fx.  C.  R.  No.  58  &  Ex.  C.  R.  No. 
59)  further  testifies  as  follows: — 

“’It  looks  to  me  as  if  it  were  her  signature.  It  has  been  so  long 
since  I  have  seen  it  that  T  would  not  like  to  swear  to  it.  To  the  best 
of  mv  knowledge,  and  belief,  that  is  her  signature  on  both  of  those 

notes. 

James  B.  Nicholson,  witness  of  lawful  age,  called  by  and  on  be¬ 
half  of  the  petitioner,  is  shown  «aid  Note  (marked  Ex.  C.  R.  No.  58, 
for  identification)  being  said  note  made  and  signed  by  said  Fannie 
A.  Moore,  dated  February  11,  1887,  for  $1000.00,  and  pay- 
370  able  on  or  before  two  years  after  date  to  the  order  of  said 
Luther  8.  Fristoe.  with  interest  at  0%  per  annum,  and  testi¬ 
fies  as  to  said  maker’s  signature  as  follows: — 

I  know  the  signature  of  Fannie  A.  Moore.  That  is  her  genuine 
do-nature  T  have  often  seen  her  signature,  and  T  have  seen  her 
write  once  or  twice,  but  not  very  often.  I  have  seen  her  signature 

a  number  of  times.  .  „„  ., 

As  to  the  following  endorsement  thereon,  viz:—  100.00  paid  on 

within  note  Januarv  11.  1897."  said  witness  testifies— 

Tt  is  in  the  handwriting  of  Mrs.  Clementine  M  aggaman.  I  have 
often  seen  her  write,  and  T  am  very  familiar  with  her  handwriting. 

\s  to  the  following  endorsement  on  said  note,  viz:  I  ay  to  the 

order  of  Lt.  \V.  Y.  Stamper— Mary  F.  Stone  by  T.  E.  Waggaman 
Agent.”  said  witness  testifies  as  follows:— 

Witness  don’t  knowT  in  whose  handwriting  the  vTords  I  ay  to  the 
nrdpr  of  1  t  W  Y  Stamper,”  are,  but  the  remaining  part  of  that 
endorsement— “Marv  F.  Stone— by  T.  F,  Waggaman  Agent”  is  in 
the  handwriting  of  Mr.  Thomas  E.  Waggaman.  Tt  is  in  his  genu¬ 
ine  handwriting.  T  am  thoroughly  acquainted  with  Ins  handwriting 

and  signature.  I  have  often  seen  him  write. 

\s  to  the  following  subsequent  endorsement  on  said  note,  viz:— 
“PnV  to  the  order  of.”  (stamped  on  said  note,  and  under  that,  in 
Siting)  “T  E.  Waggaman  &  W.  II.  H.  Raleigh,  Trustees-W.  Y. 
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Stamper  by  T.  E.  Waggaman,  Agent/’  said  witness  testifies,  as  fol¬ 
lows: — I  am  not  sure  in  whose  handwriting  the  words:  “T.  E.  Wag¬ 
gaman  &  W.  II.  H.  Raleigh,  Trustees,”  are;  to  the  l  est  of  my  knowl¬ 
edge  and  belief  those  words  are  in  the  handwriting  of  Miss  Rose 
Phillips;  but  I  am  not  positive.  The  words  constituting  the  re¬ 
maining  part  of  that  endorsement,  namely: — “W.  Y.  Stamper  by 
T.  E.  Waggaman,  Agent,”  are  in  the  genuine  handwriting  of 
Thomas  E.  Waggaman. 

371  Said  witness,  James  B.  Nicholson,  is  shown  said  Note 
(marked  Ex.  C.  R.  No.  59,  for  identification)  being  said  note 
made  and  signed  by  said  Fannie  A.  Moore,  dated  February  11, 
1887  for  $1,000.00,  and  payable  on  or  before  two  years  after  date 
to  the  order  of  said  Luther  S.  Fristoe  with  interest  at  6%  per  annum 
upon  which  there  is  no  credit  on  account  of  principal,  and  testifies 
concerning  the  genuineness  of  said  maker’s  signature  thereto,  as 
follows: — 


Yes,  sir;  that  is  the  signautre  of  Fannie  A.  Moore.  And  as  to 
the  following  endorsement  on  said  note,  viz: — “Pay  to  the  order 
of,”  (stamped  on  said  note  and  followed  by  the  written  words:)  “T. 
E.  Waggaman  &  W.  II.  II.  Raleigh,  Trs. — W.  Y.  Stamper  by  T.  E. 
Waggaman,  Agent,”  said  witness  testifies  as  follows: — 

I  should  say  the  following  written  words  of  said  endorsement, 
namely: — “T.  E.  Waggaman  &  W.  II.  II.  Raleigh,  Trs.,”  to  the 
best  of  my  knowledge  and  belief  are  in  the  handwriting  of  Mrs. 
Waggaman ;  I  am  not  positive. 

The  remaining  words,  namely :— “Mary  F.  Stone  by  T.  E.  Wag¬ 
gaman,  Agt.”  are  in  the  handwriting  of  Thomas  E.  Waggaman.  I 
have  no  doubt  about  that.  Said  witness  also  testifies: — The  words. 


viz: — “Pay  to  the  order  of  Thos.  E.  Waggaman”;  and  underneath, 
in  apparently  the  same  handwriting,  the  words,  which  are  erased 
or  stricken  out,  viz: — “Trustee  of  Gadsbv  Estate”;  all  appearing 
above  the  endorsement  of  Mrs.  Fristoe.  I  do  not  know  in  whose 
handwriting  the  same  are.  I  would  say  the  word.  “Agt.”  which 
seems  to  be  added  after  the  words: — “Pay  to  the  order  of  Thos.  E. 


Waggaman”  and  before  the  words: — “Trustee  of  Gadsbv 
which  are  erased,  as  well  as  the  words: — “’for  M.  F.  Stone 


Estate”, 

which 


appear  underneath  the  erasure  and  above  the  words  “without  re¬ 
course  to  me — Luther  S.  Fristoe”,  are  in  the  handwriting  of  Mrs. 


Waggaman.  This  is  upon  the  note  (Ex.  C.  R.  No.  59)  that  has  no 


credit  on  it. 

On  the  other  note  of  the  same  date  fEx.  C.  R.  No.  58)  about 
which  I  have  just  testified  and  upon  which  there  is  a  credit  of 
372  $100.00,  there  appear  in  the  endorsement  above  Luther  S. 

Fristoe’s  writing  the  following  words,  viz: — “Pay  to  the  or¬ 
der  of  Thos.  E.  Waggaman  Trustee  of  Gadsbv  Estate”,  which  have 
been  marked  through;  but  I  do  not  know  in  whose  handwriting 
those  erased  words  are.  Above  those  erased  words  are  written  the 
words : _ “Pay  to  the  order  of  M.  F.  Stone”,  so  as  to  make  the  en¬ 

dorsement  now  read,  with  the  erasure  out  of  it: — “Pay  to  the  order 
of  M.  F.  Stone,  without  recourse  to  me — Luther  S.  Fristoe”.  and  to 
the  best  of  my  knowledge  and  belief  said  words: — “Pay  to  the 
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order  of  M.  I4.  Stone  ,  are  in  Mrs.  Waggaman’s  handwriting.  When 
1  speak  of  the  handwriting  of  Mrs.  Waggaman  I  mean  Mrs.  Clemen¬ 
tine  Waggaman. 

Said  witness.  James  B.  Nicholson,  is  shown  said  Note  (marked 
hx.  V.  R.  No.  57,  for  identification)  being  said  note  made  and 
signed  by  said  Fannie  A.  Moore,  dated  June  24,  1887,  for  $1,000.00, 
and  payable  to  the  order  of  Wm.  M.  Ilodges  three  years  after  date, 
with  interest  at  0%  per  annum,  and  testified  concerning  the  genu¬ 
ineness  of  the  said  maker’s  signature  thereto  as  follows: — 

1  he  signature  of  Fannie  A.  Moore  is  her  genuine  signature  and 
in  her  handwriting.  As  to  the  following  endorsement  on  the  back 
of  said  note,  viz: — “Pay  to  the  order  of  R.  &  J.  Carroll  without  re¬ 
course  to  me — W  illiam  M.  Hodges, ”  said  witness  testifies  as  fol¬ 
lows: — I  know  the  handwriting  of  Mr.  Hodges,  and  that  is  his 
genuine  signature. 

I  am  familiar  with  his  handwriting  and  that  is  his  signature.  The 
words  above  it,  viz: — “Pay  to  the  order  of  R.  &  J.  Carroll  without 
recourse  to  me.”  are  in  the  handwriting  of  Mrs.  Clementine  Wag¬ 
gaman.  As  to  the  following  indorsement,  viz: — “Pay  to  the  order 
of  A.  A.  Clear — T.  E.  Waggaman  Agt.”  said  witness  testifies  as  fol¬ 
lows: — The  words  “T.  E.  Waggaman,  Agt.”  are  in  the  handwrit¬ 
ing  of  Mr.  Thomas  E.  Waggaman.  The  words  above  it: — “Pays 
to  the  order  of  A.  A.  Clear.”  seem  to  be  in  the  handwriting  of  Mrs. 

Clementine  Waggaman. 

373  As  to  the  next  indorsement,  viz: — “Pay  to  the  order  of 

T.  E.  Waggaman  without  recourse — A.  A.  Clear,”  said  wit¬ 
ness  testifies  as  follows: — “The  words: — “Pay  to  the  order  of  T.  E. 
Waggaman.  without  recourse.”  just  over  the  signature  “A.  A.  Clear”, 
are  in  the  handwriting  of  Mrs.  Clementine  Waggaman.  I  do  not 
know  the  signature  of  A.  A.  Clear. 

Said  witness,  James  B.  Nicholson,  further  testifies  that  the  entries 
of  credits  of  interest  upon  said  Notes  (Exhibits  C.  R.  Nos.  57,  58  & 
59)  are  most  of  them  in  Mrs.  Clementine  Waggaman’s  handwriting, 
and  the  rest  are  in  the  handwriting  of  Miss  Rose  Phillips.  That  on 
said  Note  (Ex.  C.  R.  No.  58)  which  has  a  credit  of  $100.00  on  ac¬ 
count  of  principal,  the  credits  of  interest  under  date  of  February  11, 
and  August  11.  1003  to  the  best  of  my  knowledge  and  belief  are  in 
the  handwriting  of  Miss  Rose  Phillips,  and  all  the  others  to  the  best 
of  my  knowledge  and  belief  are  in  the  handwriting  of  Mrs.  Clem¬ 
entine  Waggaman.  Upon  said  other  note  (Ex.  C.  R.  No.  50),  that 
has  no  credit  of  principal  indorsed  upon  it,  the  interest  credits 
thereon  under  dates  of  November  11,  100*2,  February  11,  1003,  May 
11.  1003,  Aug.  11.  1903,  and  February  11,  1004,  are  in  the  hand¬ 
writing  of  Mis<  Rose  Phillips,  and  the  balance  of  interest  credits  on 
that  note  are  in  the  handwriting  of  Mrs.  Clementine  Waggaman. 

That  on  said  note  (Ex.  C.  R,  No.  57)  which  has  a  credit  of 
$200.00  on  account  of  principal,  the  interest  credits  thereon  are 
mo«t  of  them  in  the  handwriting  of  Mrs.  Clementine  Waggaman. 
That  the  interest  credits  upon  that  note  (Ex.  C.  R.  No.  57)  under 
date*  of  December  24.  1900.  March  24,  1001,  March  24,  1002,  June 
21,  1001,  September  24,  1003,  December  24,  1903,  March  24,  1903, 
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and  June  24,  1904,  are  in  the  handwriting  of  Miss  Rose  Phillips, 
and  the  rest  are  in  the  handwriting  of  Mrs.  Clementine  Wagga- 
man. 

374  Cross-examination: 

Fannie  A.  Moore  and  I. other  S.  Fristoe  were  not  employed  in  the 
ofliee  of  Thomas  F.  Waggaman  during  my  period  of  employment. 
Miss  Moore  was  an  employee  of  John  F.  Waggaman.  A  good  deal 
of  paper  was  made  by  Fannie  A.  Moore,  hut  not  miich  by  Fristoe. 
She  made  paper  mostly  in  relation  to  Woodlev  Park.  Miss  Moore 
executed  notes  as  a  matter  of  oonvenienee,  mostly,  hut  she  had  some 
monev.  the  witness  does  not  know  to  whom  the  money  payments 
were  made  shown  by  the  interest  credits  he  testified  to;  nor  where 
the  money  came  from  and  does  not  know  whether  the  notes  he 
identified  were  any  part  of  the  Maunin  estate  or  of  the  Fdwards 
estate.  Witness  had  nothing  to  do  with  that  branch  of  the  business 
which  related  to  said  trust  estate. 


Redirect  examination : 

Witness  says  he  means  there  is  nothing  on  the  notes  but  the  in¬ 
dorsements  to  Waggaman  and  Raleigh,  Trustees,  which  would  indi¬ 
cate  that  they  were  a  part  of  the  trust  funds  and  belonged  to  the 
estate.  Those  indorsements  would  indicate  that  they  were  a  part 
of  the  trust  fund;  but  there  is  nothing  on  the  notes  other  than  those 
indorsements  to  indicate  it.  Those  indorsements  would,  prima 
facie,  indicate  that  they  were  indorsed  to  these  trustees,  and  be¬ 
longed  to  that  trust  estate. 


Recross-examination : 

Witness  had  no  familiarity  whatever  with  this  trust  estate  and 
did  not  know  Mrs.  Alice  Tyler  Easter — not  as  Mrs.  Tyler  Easter, 
nor  Miss  Susan  Edwards,  but  knew  a  Miss  Alice  Tyler  who  worked 
in  the  Treasury  Department. 


William  George  Waggaman,  a  witness  of  lawful  age,  called  ov 
and  on  behalf  of  the  petitioner,  testifies  that  he  was  employed  in  the 
office  of  Thomas  E.  Waggaman  and  that  witness  recognizes  three 
Note  Books  handed  and  shown  to  him,  respectively  marked  on  the 
back  “Note  Book  No.  1,  T.  E.  W.”.  “note  Book  No.  2,  T.  E.  W.”, 
and  “Note  Book  No.  3,  T.  E.  W.”  as  the  hooks  of  Thomas 


375  E.  Waggaman  and  that  witness  was  employed  in  said 
Thomas  E.  Waggaman’s  office,  and  often  had  occasion  to 
make  entries  in  these  note  books.  The  attention  of  said  witness, 
William  George  Waggaman,  was  called  to  certain  specified  entries 
on  certain  designated  pages  of  said  respective  Note  Books  and  he 
was  asked  to  examine  and  look  at  the  same,  and  to  state  in  whose 
hand-writing  the  same  were  written,  and,  as  to  said  specified  entries 
said  witness  testifies  that  some  are  wholly  in  his  own  handwriting, 
and  that  some  are  wholly  in  the  handwriting  of  Mrs.  Clementine 
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AY  aggaman,  and  that  others  are  partly  in  his  handwriting  and 

partly  in  her  handwriting.  Said  witness,  in  his  testimony,  pointed 

out  and  stated  distinctly  which  of  said  entries  were  wholly  in  his 

«  */ 

handwriting,  and  which  of  them  were  wholly  in  the  handwriting  of 
Airs.  Clementine  AYaggaman,  and,  as  to  such  of  said  entries  as  were 
partly  in  his  handwriting  and  partly  in  hers,  said  witness,  pointed 
out  and  stated  distinctly  what  part  was  in  his  handwriting  and 
what  part  was  in  her  handwriting,  and  explained  that  where  he 
had  made  one  of  the  original  entries  and  afterwards  there  had  been 
a  transfer  or  change  of  the  loan  she  had  done  the  supplemental 
work  by  making  an  alteration  or  change  in  the  entry. 

Said  witness,  William  George  AYaggaman,  testifies  that  he  and 
Mrs.  Clementine  AYaggaman  were  the  only  two  who  wrote  in  said 
Note  Hooks.  All  three  of  these  note  books  are  the  regular  books 
of  Thomas  E.  W  aggaman,  in  which  these  loans  were  regularly 
entered,  and  Mrs.  Clementine  AYaggaman,  whose  handwriting  wit¬ 
ness  has  testified  to,  and  witness  were  regularly  employed  to  make 
entries  therein,  and  they  were  made  in  due  course  of  business.  AYit- 
ness  testifies  he  is  familiar  with  the  handwriting  of  Airs.  Clemen¬ 
tine  AYaggaman  and  has  seen  her  write.  Tn  the  past,  and  at  the 
time  these  entries  were  made  witness  saw  a  great  deal  of  it,  and  all 
these  entrieswere  made  by  Airs.  AA’aegaman  and  witness  in  the  regular 
course  of  business,  acting  for  Air.  AA’aggaman  as  clerks  and  employees 
in  his  office,  in  the  due  course  of  our  respective  business. 
376  That  was  her  department.  I  assisted  when  she  had  more 
than  she  could  do.  AAdien  I  assisted  it  was  because  I  was  tire 
proper  employee  or  clerk  to  make  the  entries  in  these  books;  I 
was  asked  to  do  it  by  Air.  AAhaggaman  himself. 

Counsel  (Air.  .Jones)  for  the  defendant  Ralston,  and  counsel  (Mr. 
O’Bear)  for  the  defendant  Raleigh,  withdraw  their  objections  to 
the  testimony  of  Air.  AYilliam  O.  AAVggaman.  as  to  proofs  by  him  of 
-aid  entries  and  parts  <>f  entries  made  by  Airs.  Clementine  AVagga- 
man,  and  offer  to  stipulate,  and  do  stipulate  that  Airs.  Clementine 
AVaggaman  will  testify  as  to  those  entries  and  parts  of  entries,  in  cor¬ 
roboration  of  the  testimony  of  said  AVilliam  G.  Waggaman  with  re¬ 
spect  thereto;  and  that  this  stipulation  shall  have  the  same  effect 
as  if  Airs.  Clementine  AA’aggaman  had  actually  so  testified. 

All  of  said  specified  entries  aforesaid  found  and  contained  at  the 
designated  pages  as  aforesaid  of  said  three  Note  Books  respectively 
marked  on  the  hack  “Note  Book  No.  1.  T.  E.  AAV’,  “Note  Book  No. 
2,  T.  E.  AAV’,  and  “Note  Book  No.  3,  T.  E.  AAV’,  concerning  which 
said  AAhlliam  George  AATaggaman  testified  as  aforesaid,  and  as  to 
which  said  stipulation  was  entered  into,  were,  on  behalf  of  said  Pe¬ 
titioner.  Airs.  Alice  Tyler  Easter,  offered"  in  evidence,  and  copies  of 
said  entries  a-’  found  and  contained  in  each  of  said  Note  Books  were 
filed  marked  “Ex.  0.  R.  No.  54”.  “Ex.  C.  R.  No.  55”.  and  Ex.  C. 
R.  No.  56”,  respectively  for  identification,  and  the  same  were  by 
said  Examiner  filed  and  so  marked.  AAV  ness  is  shown  Exhibits 
C.  R.  No.  58.  and  identifies  signature  of  Fannie  A.  Aloore  and  as 
to  the  endorsement  on  back  of  said  note: — “Pay  to  the  order  of  Lt. 
A\T.  Y.  Stamper — Alary  F.  Stone  by  T.  E.  A4Taggaman,  Agent”,  test i - 
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fies  that  the  words: — “Pay  to  the  order  of  Lt.  W.  Y.  Stamper”,  are 
in  the  handwriting  of  Clementine  Waggaman,  and  the  words,  ‘‘Mary 
F.  Stone — by  T.  E.  Waggaman,  Agent,”  are  in  the  genuine 

377  handwriting  of  Thomas  E.  Waggaman,  I  have  no  doubt 
whatever  about  that,  and  as  to  the  subsequent  endorsement 

on  said  note,  viz: — “Pay  to  the  order  of  T.  E.  Waggaman  A  W.  H. 
H.  Raleigh,  Trustees — W.  Y.  Stamper  by  T.  E.  Waggaman  Agent”, 
of  which  the  words: — “Pay  to  the  order  of”  are  stamped,  said  witness 
testifies  that  the  words,  “T.  E.  Waggaman  and  W.  II.  II.  Raleigh, 
Trustees,”  are  in  the  handwriting  of  Mrs.  Clementine  Waggaman, 
and  that  the  words,  underneath: — “W.  Y.  Stamper — by  T.  E.  Wag¬ 
gaman,  Agent”,  are  in  the  handwriting  of  Thomas  E.  Waggaman. 
That  is  in  his  genuine  handwriting. 

Witness  identifies  signature  of  Fannie  A.  Moore  on  note  marked 
Exhibit  C.  R.  59,  and  as  to  the  following  endorsement  thereof 
stamped: — “Pay  to  the  order  of”,  and  then  in  writing: — “T.  E. 
Waggaman  A  W.  II.  II.  Raleigh.  Trs.”,  and  underneath  that: — 
“Mary  F.  Stone,  bv  T.  E.  Waggaman  Agt.,”  testifies  that  the  words, 
“T.  E.  Waggaman  and  W.  II.  II.  Raleigh,  Trustees.”  on  back  of  said 
note  are  in  handwriting  of  Mrs.  Clementine  Waggaman,  and  the 
words,  “Mary  F.  Stone — by  T.  E.  W  aggaman,  agent,”  are  in  the 
genuine  handwriting  of  Thomas  E.  Waggaman.  There  is  no  doubt 
about  that. 

Witness  identifies  signature  of  Fannie  A.  Moore  to  note  dated 
June  24,  1887.  for  $1,000.00  to  the  order  of  William  M.  Hodges 
(being  Ex.  C.  R.  No.  57),  and  as  to  the  following  endorsement 
thereon: — “Pay  to  the  order  of  R.  A  J.  Carroll  without  recourse  to 
me — William  M.  Hodges”,  testifies  the  words,  “Pay  to  the  order  of 
R.  and  J.  Carroll  without  recourse  to  me”,  are  in  the  handwriting 
of  Mrs.  Clementine  Waggaman.  I  cannot  say  that  I  know  the 
signature  of  William  M.  Hodges,  T  have  seen  it  on  a  good  many 
papers,  and  that  looks  to  me  like  Hodges’  handwriting. 

As  to  the  following  subsequent  endorsement  on  said  note,  viz: — 
“Pay  to  the  order  of  A.  A.  Clear — T.  E.  Waggaman,  Agt.”,  said 
witness  testifies  the  words,  “Pay  to  the  order  of  A.  A.  Clear”,  are 
in  the  handwriting  of  Mrs.  Clementine  Waggaman.  and  the  words, 
“T.  E.  Waggaman,  Agent”,  are  in  the  genuine  handwriting 

378  of  Thomas  E.  Wagaman.  Witness  believes  he  has  seen  Miss 
Clears  signature,  but  does  not  know  it  well  enough  to  swear 

to  it.  Witness  is  personally  acquainted  with  Miss  Katherine  E. 
Malone,  but  does  not  know  her  signature. 

Said  witness,  William  George  Waggaman.  testifies  he  used  to 
know  John  F.  Waggaman  and  is  familiar  with  his  signature.  Being 
shown  the  nine  Malone  notes  (Exhibits  C.  R.  Nos.  60  to  68  both 
inclusive)  said  witness  testifies  as  to  the  endorsements: — “Pay  to 
the  order  of  S.  E.  Allen.  Jr. — Tnlm  F.  Wagg-man”  that  the  words, 
“Pay  to  the  order  of  S.  E.  Allen.  Jr.”  on  the  Malone  notes  is  in  the 
handwriting  of  Mrs.  Clementine  Waggaman.  and  the  signature  of 
John  F.  Waggaman  is  in  his  handwriting.  Witness  knows  t lie  sig¬ 
nature  of  John  F.  Waggaman,  and  thinks  these  are  John  F.  Wagga- 
man’s  signatures.  Witness  has  seen  his  signature  affixed  to  letter 
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received  by  witness.  The  previous  words: — “Pay  to  the  order  of  S. 
E.  Allen,  Jr.  are  in  the  handwriting  of  Mrs.  Clementine  Waggaman. 
The  signatures  to  his  endorsements  are  in  the  genuine  handwriting 
of  John  F.  A\  aggaman,  and  the  words  above  it  in  the  handwriting 
of  Mrs.  Clementine  \\  aggaman.  This  applies  to  all  the  Malone 
notes.  \\  itness  is  acquainted  with  Samuel  E.  Allen,  Jr.,  and  as  to 
the  following  subsequent  endorsements  on  said  Malone  notes,  viz: — 
“Pay  to  the  order  of  Thomas  E.  Waggaman  and  William  II.  II. 
Raleigh.  I  rustecs — Sam  1  E.  Allen,  Jr."  said  witness  testifies: — Yes; 
that  is  Samuel  E.  Allen’s  signature  on  said  notes,  and  the  words 
above  his  signature.  “Pay  to  the  order  of  T.  E.  Waggaman,  and 
William  II.  II.  Raleigh,  Trustees,”  are  in  the  handwriting  of  Mrs. 
Clementine  A\  aggaman.  \\  itness  was  employed  by  Thomas  E.  Wag¬ 
gaman  about  twelve  years,  and  believes  Mrs.  Clementine  Waggaman 
has  been  employed  in  the  office  of  Thomas  E.  Waggaman  from  the 
beginning  to  the  end.  Mr.  Samuel  E.  Allen,  Jr.,  was  connected  with 
the  office  as  a  clerk.  Tie  was  there  a  very  long  time.  lie  was  there 
when  I  went  there.  I  think  he  left  two  years  before  the  failure. 

Miss  Katherine  E.  Malone  was  in  John  F.  Waggaman  s  office 
•  ><9  and  not  connected  with  the  office  of  Thomas  E.  Waggaman. 

M  itness  believes  Fannie  A.  Moore  was  connected  with  the  of¬ 
fice  of  John  F.  Waggaman.  but  never  with  the  office  of  Thomas  E. 
W  aggaman.  Miss  Malone  was  employed  by  John  F.  Waggaman  as  a 
stenographer.  A\  illiam  M.  Hodges  was  the  rent  collector  for  Thomas 
E.  A\  aggaman.  \\  itness  believes  Mr.  Fristoe  was  connected  with 
the  office  of  John  F.  W  aggaman  or  Thomas  E.  Waggaman  before 
witness  came  there,  and  witness  does  not  know  which;  but  thinks 
he  was  in  the  office  of  John  F.  Waggaman  and  not  in  Thomas  E.’s 
office. 

Cross  examination  by  Mr.  Jones: 

The  data  to  make  the  entries  in  the  note  books  testified  to  by  wit¬ 
ness  as  being  made  bv  him  was  gotten  from  the  original  instruments. 
They  are  a  transcript  from  the  notes  themselves.  I  do  not  think 
those  entries,  to  which  I  have  testified  appear  in  any  other  book, 
except  possibly  you  may  find  a  record  of  them  in  the  impression 
books  of  accounts,  or  in  settlements  remitting  interest  to  the  owners. 

I  he  account  of  \\  aggaman  and  Raleigh,  Trustees,  is  found  in  the 
impression  of  those  accounts  in  these  impression  books.  I  am  re¬ 
ferring  to  the  letter  press  books  offered  in  evidence.  The  accounts 
of  Waggaman  and  Raleigh,  Trustees,  were  kept  in  these  interest  ac¬ 
count  books.  Mr.  Waggaman  had  a  system  of  his  own,  he  kept  his 
books  unlike  anybody  else.  For  the  trustee  accounts,  he  kept  all  the 
note-  in  a  jacket  and  then  a  record  of  these  notes  was  made  in  these 
note  books  and  the  settlement  of  interest  on  these  notes  was  in  these 
interest  books  and  debit  and  credit  accounts  as  the  notes  changed 
hands  or  were  paid,  you  will  find  in  account  books  like  the  letter 
books.  He  had  no  system  of  bookkeeping  like  most  people,  con¬ 
sisting  of  journal,  ledger  and  day  book.  If  there  was  an  account 
running  over  a  period  of  ten  years  with  debits  and  credits,  I  don’t 
believe  he  had  any  book  in  which  that  account  could  be  found  show- 
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ing  all  the  debits  and  credits.  I  do  not  say  that  you  could  not  go 
over  all  of  Mr.  Waggaman’s  books  and  pick  out  the  debits 
380  and  credits  against  any  account.  It  would  be  a  very  labori¬ 
ous  undertaking,  but  it  could  be  done.  Mr.  Waggaman  was 
co-trustee  with  Mr.  \\ .  II.  H.  Raleigh  of  certain  trust  funds  consist¬ 
ing  of  promissory  notes,  and  so  forth. 

Q.  Now  where  is  the  debit  and  credit  statement  of  that  account? 

A.  To  make  a  long  story  short,  I  will  say  that  I  had  nothing  to 
do  with  that,  but  Mrs.  Clementine  Waggaman  can  tell  as  she  kept 
these  accounts  under  Mr.  Waggaman’s  supervision.  Mr.  Waggaman 
kept  his  statements  together  in  a  shelf  in  jackets,  and  if  he  were  asked 
to  consolidate  them.  I  believe  he  would  then  consolidate  them. 
Whether  he  took  an  impression  of  that  condensed  account,  I  do  not 
know,  but  strange  to  say,  he  could  always  answer  any  question  of 
that  kind  in  a  very  short  time.  He  could  pull  out  the^e  jackets  and 
give  you  all  the  information  you  wanted;  but  I  could  not  give  you 
a  detailed  account  of  how  he  did  it.  Mrs.  Waggaman  is  the  one  to 
answer  that  question.  She  was  the  bookkeeper  together  with  a  Miss 
Reilly.  Those  jackets  are,  1  believe,  in  the  possession  of  Mr.  Du¬ 
laney,  as  trustee  in  bankruptcy  of  Mr.  Waggaman.  Mr.  Waggaman 
had  a  general  cash  account  which  was  kept  as  straight  as  a  die,  and 
he  could  tell  you  every  day  at  four  o’clock,  the  balance  of  cash. 


Cross-examination. 

Bv  M.  Obear: 

W  itness  had  no  familiarity  with  the  Trustee  estate  and  did  not 
know  Miss  Edwards  nor  Mrs.  Easter.  lie  knew  Miss  Taylor.  She 
came  to  the  oil  ice  ot  Thomas  E.  Waggaman  often,  but  1  cannot  say 
that  she  came  there  to  make  inquiries  about  the  trust  estate,  as  I  was 
not  in  Mr.  W'aggaman’s  confidence.  (Miss  Tyler  is  the  same  as  Mrs. 
Easter.) 

Mr.  Obear  asked  said  witness  if  he  recalled  the  entry  (See  Ex.  C. 
R.  No.  5(1)  where  the  words  “Gen’l  L.  P.  Graham”  occur,  and  where 
underneath  occur  the  words  ‘WVaggaman  &  Raleigh  Trs.,”  and  then 
asked  him — 

381  Q.  How  do  you  explain  that  entry? 

A.  I  recall  the  entry.  WTere  WTaggaman  and  Raleigh  ever 
trustees  for  Graham? 

Q.  Not  that  I  know  of. 

A.  That  is  the  construction  I  would  put  on  it.  WThat  does  that 
‘‘Graham”  mean? 

Q.  You  cannot  explain  the  entry? 

A.  If  you  will  give  me  another  guess,  I  will  tell  you  what  it  is. 
Do  you  remember  in  what  Note  Book  it  is? 

Q.  It  is  page  4  in  Book  3. 

A.  (Witness  refers  to  the  book.)  It  was  sold  to  Graham. 

I  believe  that  the  note  was  sold  to  Graham  by  Thomas  E.  Wagga- 
man.  This  note  was  first  owned  by  Thomas  E.  Waggaman  and  he 
then  placed  it  to  his  account  as  trustee  with  Raleigh,  and  then  it 


224 


JACKSON  IT.  RAI>T<»N  KT  AL.  VS. 


became  t lie  property  of  Mr.  Graham.  1  imagine  that  Graham  owned 
it,  for  this  trust  account.  1  am  simply  guessing.  It  is  pure  guess¬ 
work. 

Re-direct  examination. 

Witness,  on  looking  at  hook  1,  page  1  says  the  same  note  came 
from  the  Catholic  l  Diversity  to  T.  E.  Waggaman,  individually  and 
upon  looking  at  entry  in  Book  2,  page  02,  says  that  the  entry  there 
shows  that  Graham  became  the  owner;  there  is  no  doubt  about  that. 
When  I  come  to  Book  3  page  4  I  find  that  Graham  seems  to  have 
gotten  the  note  before  Waggaman  and  Raleigh,  trustees,  and  at  page 
199  of  the  same  hook,  I  find  the  same  note  put  down  to  Waggaman 
and  Raleigh,  trustees.  Down  to  this  time,  the  note  was  for  the  full 
amount  and  the  first  time  it  was  reduced  was  when  it  was  owned  by 
Waggaman  and  Raleigh,  Trustees,  and  thus  shows  that  something 
was  paid. 

Q.  It  would  not  have  gone  from  them  to  Graham  and  then  in¬ 
creased  ? 

A.  No;  that  would  he  a  very  unusual  proceeding. 

382  Recross-examination : 

W  itness  is  asked  to  examine  said  hook  and  to  state  which  he 
thinks  is  probably  the  first  entry — the  entry  upon  the  line;  or  the 
entry  above  it. 

Mr.  C.  Robinson  :  1  object  to  that  because  the  book  speaks  for 
itself. 

A.  If  there  has  been  no  erasure,  1  should  think  the  line  would 
indicate  the  original  entry.  The  names  Waggaman  <te  Raleigh, 
Trustees,  appear  upon  the  line. 

John  Wr.  Bhawnkh,  a  witness  of  lawful  age,  called  hv  and  on 
behalf  of  the  petitioner,  Mrs.  Alice  T.  Easter,  was  shown  said  series 
of  nine  Notes  (respectively  marked  Exhibits  C.  R.  Nos.  (10  to  08 
both  inclusive,  for  identification)  made  and  signed  by  Katharine 
E.  Malone,  all  dated  February  13,  1800,  each  originally  for  the 
sum  of  $880.00,  and  payable  three  years  after  date  to  John  F. 
Waggaman  or  order,  with  interest  at  0%  per  annum  until  paid, 
on  one  of  which  notes,  the  first  one,  there  purports  to  be  a  credit 
of  the  sum  of  $283.84,  paid  on  account  of  the  principal  of  said  note 
February  18,  1800.  and  testifies  concerning  them  as  follows: — 

The  signatures  of  Katharine  E.  Malone,  the  maker  of  said  Notes, 
are  in  her  genuine  handwriting.  They  are  her  signatures.  1  have 
seen  her  write  and  am  familiar  with  her  signature.  1  would  take 
each  of  those  to  be  her  genuine  signature  on  said  notes.  And  said 
witness,  as  to  John  F.  Wagganian’s  endorsements  on  the  back  of 
said  notes,  testifies  a>  follows: — John  F.  \\  aggaman  s  signature  to 
each  of  them  is  in  his  genuine  handwriting.  1  have  had  occasion 
to  see  him  write,  and  am  familiar  with  his  genuine  signature.  I 
was  in  the  office  of  Mr.  John  F.  Waggaman  from  about  1898  for 
about  10  or  12  years  subsequently. 
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383  Katharine  E.  Malone,  a  witness  of  lawful  age,  called  by 
and  on  behalf  of  the  said  petitioner,  Mrs.  Alice  T.  Easter; 
and  said  witness  Katharine  E.  Malone  was  shown  said  series  of  nine 
Notes  (respectively  marked  Exhibits  C.  R.  No-.  60  to  68  both  in¬ 
clusive,  for  identification)  made  by  said  Katharine  E.  Malone,  all 
dated  February  13,  1899,  each  originally  for  the  sum  of  $580.00, 
and  parable  three  years  after  date  to  John  E.  Waggaman  or  order 
with  interest  at  6'/r  per  annum  until  paid,  on  one  of  which  notes,  the 
first  one,  there  purports  to  be  a  credit  of  the  sum  of  $*233.34,  pai 


on  account  of  the  principal  of  said  note  February  13,  1899,  and 
testifies  concerning  them  as  follows: — 

1  he  signatures  to  each  ot  those  notes  are  signed  in  my  genuine 
handwriting. 

And  said  witness.  Katharine  E.  Malone,  as  to  John  F.  Wagga- 
man’s  endorsements  on  the  back  of  said  notes  testifies  as  follows  :• — 

I  have  seen  Mr.  John  F.  W  aggaman  write,  and  am  familiar  with 
his  signature:  those  are  his  signatures.  I  am  quite  familiar  with 
his  signatures.  There  is  no  doubt  about  his  signature  to  each  of 
them  being  genuine. 

Witness  was  employed  in  the  office  of  John  F.  Waggaman  from 
about  1893  to  present  date  (January  22,  1910). 

Clementine  Waggaman,  a  witness  of  lawful  age,  called  by  and 
on  behalf  of  the  said  petitioner,  Alice  T.  Easter,  identifies  accounts 
which  have  been  marked  Exhibits  C.  R.  No.  10,  C.  R.  Nos.  12,  13, 
14,  15,  10.  17,  IS,  22,  24,  A*  27,  as  in  witness'  handwriting.  The 
account  marked  Exhibit  C.  R.  No.  15  is  not  dated,  but  the  date  at 
the  top  of  the  page  is  April  1,  1897.  The  account  marked  Exhibit 
C.  R.  No.  18  is  not  dated,  but  the  date  on  the  same  page  is  April 
1,  1898.  The  account  marked  Exhibit  C.  R.  No.  22  is  not  dated, 
but  the  date  on  the  preceding  page  is  February  21,  1899,  and  on  the 
succeeding  page,  February  23,  1899.  The  original  of  Exhibit  C 
R.  No.  22  is  identified  as  being  in  the  handwriting  of  witness  and 
is  re-offered  in  evidence  is  tiled  and  marked  Exhibit  C.  R.  No. 
2  2- A. 

384  Said  witness  is  handed  another  paper  purporting  to  be 
the  original  of  said  letter  press  book  account  contained  in 
said  Book  No.  29  page  454  (of  which  Ex.  C.  R.  No.  27  is  a  copy), 
and  testifies  that  it  is  the  original  of  said  letter  press  book  account 
in  said  Book  No.  29  page  454,  and  is  in  her  own  (Mrs.  Clementine 
Waggaman's)  genuine  handwriting.  Said  original  is  re-offered  in 
evidence  and  if  filed  marked  Exhibit  C.  R.  No.  27-A.  All  of  these 
accounts  were  made  by  me  in  due  course  of  business  while  employed 
by  Mr.  T.  E.  Waggaman. 

It  is  stipulated  and  agreed  by  counsel  on  behalf  of  the  defendant 
Ralston  and  the  defendant  Raleigh  that  Mrs.  Waggaman  will  tes¬ 
tify  as  to  interest  payments  appearing  upon  the  notes,  copies  of 
which  have  been  filed  and  marked  exhibits  C.  R.  Nos.  57,  58,  59 
and  Nos.  60  to  68  both  inclusive  to  the  same  effect  as  the  witnesses 
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Messrs.  Waggaman,  Nicholson  and  Williamson  have  already  testi¬ 
fied,  and  in  corroboration  of  their  testimony  and  that  this  stipula¬ 
tion  shall  have  the  same  operation  and  force  as  if  she  actually  so 
testified. 

Cross-examination  by  Mr.  Jones: 

% 

I  had  charge  of  the  note  hooks  and  the  books  in  relation  to  loans 
and  investments  of  all  kinds.  There  were  other  hooks  kept,  but  no 
ledger  account.  There  was  no  ledger.  I  knew  nothing  more  about 
the  account  of  Thomas  E.  Waggaman  and  William  II.  II.  Raleigh, 
Trustees,  than  that  I  made  the  accounts  but.  When  l  made  the 
statements,  I  would  secure  the  data  from  Mr.  Waggaman.  He  would 
give  it  to  me.  My  recollection  is  that  he  kept  the  original  account 
concerning  those  matters  on  file  in  his  office  and  sent  a  copy  to  the 
co-trustee  and  I  think  perhaps  one  of  the  heirs  in  Baltimore.  All 
the  debit  and  credit  entries  concerning  a  trust  estate  of  that  kind 
would  be  on  the  note  books  and  on  the  record  of  the  notes  and  all 
payments  with  reference  to  the  notes  would  go  on  there  and  on 
the  day  book,  but  there  was  no  general  ledger  account  where  they 
would  be  collected  together  as  debits  and  credits.  If  a  customer 
would  call  to  iearn  if  I  had  any  Notes  or  money  to  their 
385  credit.  I  would  look  to  our  bill  heads  where  it  would  be 
posted  to  their  credit.  These  bill  heads  were  kept  in  a  pigeon 
hole  where  I  kept  my  accounts.  The  data  that  went  to  make  up 
these  bill  heads  would  he  found  either  in  the  day  book  or  the  record 
of  the  notes,  and  if  1  was  asked  to  find  all  the  debits  and  credits 
relating  to  this  trustee  account  of  Mr.  Waggaman  and  Mr.  Raleigh, 
I  would  go  through  the  letter  press  copy  books, — book  No.  29,  which 
has  been  offered  in  evidence  is  one  of  them.  And  these  accounts 
would  show  everything  that  came  into  the  hands  of  Mr.  Waggaman 
and  Mr.  Raleigh  or  Mr.  Waggaman  and  Mr.  Ralston,  whether 
monev  or  notes.  I  Mr.  1  lohinson  objects  to  any  answer  with  refer¬ 
ence  to  the  showing  of  everything,  as  the  witness  can  only  testify  so 
far  as  she  was  informed  by  Mr.  Waggaman  and  his  statements,  being 
hearsay,  whether  it  was  everything  or  not.  is  inadmissible  if  de¬ 
pendent  upon  hi>  statements  to  her.] 

These  accounts  would  show  also  everything  that  was  paid  out, 
|  to  which  question  and  answer  thereto  the  same  obje(4ion  was  made 
bv  Mr.  Robinson].  A  complete  statement  of  the  debits  and  credits 
relating  to  this  trust  account  could  he  found  by  performing  the 
labor  of  going  through  all  these  letter  press  books.  I  know  Miss 
Alice  Tvler.  who  subsequently  married  and  became  Mrs.  Easter, 
and  frequently  saw  her  in  Mr.  Waggaman ’s  office.  \  have  had 
conversations  with  her.  She  never  in  any  conversation  with  me 
made  any  complaint  about  the  trust  account  in  which  she  was 

interested. 


Cross-examination  by  Mr.  Obear: 

I  do  not  know  Miss  Susan  Ed  vards.  T  do  not  know  how  and  to 
whom  these  statements  of  account  would  he  mailed.  It  was  the 
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duty  of  the  cheek  clerk  to  mail  these  accounts.  It  was  not  my 
duty,  and  I  do  not  know  how  they  were  mailed. 

Redirect  examination : 

If  Mr.  Waggaman  received  any  assets  for  this  trust  estate  and 
gave  me  no  information  about  it.  such  assets  would  not,  and  could 
not,  appear  in  these  letter  press  account  books.  They  only  show 
what  he  told  me  of.  Unless  he  (Mr.  Thomas  E.  Waggaman) 
386  told  me  of  all,  these  accounts  would  not  be  complete;  their 
completeness  depends  upon  whether  he  told  me  all,  or  did 
not  tell  me  all.  I  was  employed  in  Mr.  Thomas  E.  Waggaman’s 
office  between  twenty-five  and  thirtv  years,  and  the  various  entries 
1  have  testified  to  were  made  in  due  course  of  business. 


Lilly  II.  Dyer,  a  witness  of  lawful  age,  called  by  and  on  behalf 
of  the  petitioner  (Mrs.  Alice  T.  Easter),  is  shown  said  Note  (marked 
Ex.  C.  R.  No.  57.  for  identification)  dated  June  24,  1887,  originally 
drawn  for  $1,000.00,  made  by  Eannie  A.  Moore  and  payable  to  the 
order  of  Wm.  M.  Hodges  three  years  after  date  with  interest  at  6% 
per  annum  until  paid  upon  the  back  of  which  is  entered  a  credit  of 
$200.00  on  account  of  principal,  and  underneath  that  is  the  endorse¬ 
ment :  “Pay  to  the  order  of  T.  E.  Waggaman,  without  recourse — 
A.  A.  Clear,’*  and  said  witness  testifies  concerning  the  same  as 
follows:  Said  signature  “A.  A.  Clear,”  to  the  best  of  my  knowledge 
and  belief  is  in  my  sister’s  handwriting.  Mv  said  sister  was 
“A.  A.  Clear.”  That  was  her  name.  Iler  present  name  is  Mrs. 
T.  I.  Staley.  I  am  familiar  with  mv  sister’s  handwriting  of  course, 
and  so  far  as  I  know  that  is  her  signature. 

Mr.  C.  Robinson  offers  in  evidence  on  behalf  of  said  Petitioner 


Mrs.  Alice  Tyler  Easter  said  Note  dated  June  24.  1887  made  and 
signed  by  said  Fannie  A.  Moore,  and  payable  to  the  order  of 
William  M.  Hodges,  three  years  after  date,  with  interest  payable 
quarterly  at  the  rate  of  six  per  cent  per  annum  until  paid  (on  the 
back  of  which  is  entered  and  credited:  $200.00  paid  on  within 
Note  Nov.  29/90*’)  together  with  the  indorsements  upon  said  note, 
and  files  a  copy  of  the  same  marked  “Exhibit  C.  R.  No.  57.”  (Said 
copy  thereof  is  filed  and  so  marked  by  said  Examiner.) 

Mr.  Jones  and  Mr.  Obear  object  to  the  introduction  of  said  Note 
in  evidence  on  the  ground  that  there  is  no  evidence  to  show  how  the 
title  to  the  note  got  out  of  R.  &  J.  Carroll,  to  whom  it  seems 
387  to  have  been  indorsed  bv  William  M.  Hodges,  the  payee, 
there  being  no  evidence  that  T.  E.  Waggaman,  who  signs 
as  agent,  had  anv  authority  to  act  as  agent  for  R.  &,  J.  Carroll. 


Mr.  C.  Robinson  offers  in  evidence  on  behalf  of  said  Petitioner, 
Mrs.  Alice  Tvler  Easter,  said  Note  dated  February  11,  1887  made 

V  « 

and  signed  by  said  Fannie  A.  Moore  and  payable  to  the  order  of 
Luther  S.  Fristoe  on  or  before  two  years  after  date,  with  interest 
payable  quarterly  at  the  rate  of  six  per  cent  per  annum  until  paid 
(on  the  back  of  which  is  entered  and  credited:  “$100.00  paid  on 
within  note  January  11,  1897*’)  together  with  the  indorsements 
upon  said  note,  and  files  a  copy  of  the  same  marked  “Exhibit  C.  R. 
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No.  58.  (Said  copy  thereof  is  filed  and  so  marked  by  said 
Examiner.) 

Mr.  Jones  and  Mr.  Obear  object  to  the  introduction  of  said  Note 
in  evidence  on  the  ground  that  there  is  no  evidence  of  any  authority 
on  the  part  <>i  T.  E.  Waggaman  to  indorse  this  note  for  Mary  E. 
Stone,  who  appears  to  have  had  title  to  it  by  indorsement  from  the 
prior  indorsers,  and  they  make  the  same  objection  with  regard  to 
the  indorsement:  “\V.  V.  Stamper — by  T.  E.  Waggaman,  Agent, 
no  proof  of  agency  being  shown;  and  because  the  title  to  the  note, 
as  shown  on  its  face  and  bv  the  indorsements  seems  still  to  he  in 
Mary  E.  Stone. 

Mr.  C.  Robinson  offers  in  evidence  on  behalf  of  said  Petitioner, 
Mrs.  Alice  Tvler  Easter,  said  Note  dated  February  11.  1-S87,  made 
and  signed  by  said  Fannie  A.  Moore  and  payable  to  the  order  of 
Luther  S.  Frbtoe  on  or  before  two  years  after  date,  with  interest 
payable  quarterly  at  the  rate  of  six  per  cent  per  annum  until  paid 
(on  the  back  of  which  there  is  no  credit  entered  on  account  of 
principal)  together  with  the  indorsements  upon  said  note,  and  tiles 
a  copy  of  the  same  marked  “Exhibit  C.  K.  No.  59."  (Said  copy 
thereof  is  tiled  and  so  marked  by  said  Examiner.) 

388  Mr.  Jones  objects  to  the  introduction  of  this  note  in  evi¬ 
dence.  for  the  reasons  above  stated. 

Mr.  C.  Robinson  oiler'  in  evidence  on  behalf  of  said  Petitioner, 
Mrs.  Alice  Tyler  Easter,  all  nine  (9)  of  said  Notes  dated  February 
13,  1891),  and  made  and  signed  by  said  Katharine  E.  Malone,  and 
payable  to  John  F.  Waggaman  or  order,  three  years  after  date, 
originally  for  $580.00  each,  with  interest  payable  semi-annually 
at  the  rate  of  six  per  cent  per  annum,  until  paid  (upon  one  of 
which — the  first — is  entered  and  credited: — “The  sum  of  $233.34 
paid  on  account  of  within  note  February  13  99")  and  also  offers 
in  evidence  on  behalf  of  said  Petitioner,  Mrs.  Alice  Tyler  Faster, 
the  indorsements  on  said  notes,  and  files  copies  of  the  same  re¬ 
spectively  marked  “Exhibits  C.  It.  Nos.  00  to  08  both  inclusive. 
(Said  copies  thereof  are  filed  and  so  marked  by  said  Examiner.) 

Mr.  C.  Robin  son  offers  in  evidence  and  files  on  behalf  of  said 
Petitioner,  Mr>.  Alice  Tyler  Easter,  a  stipulation  signed  by  counsel 
for  respective  parties  in  this  case  marked  for  identification  Exhibit 
C.  R.  No.  09.  Said  stipulation  is  filed  and  so  marked  by  said 
Examiner. 

The  following  original  letters  are  offered  in  evidence  and  tiled 
by  Mr.  C.  Robinson  on  behalf  of  said  Petitioner,  Mrs.  Alice  Tyler 
Easter,  viz: 

Original  letter  from  Leigh  Robinson  to  Jackson  II.  Ralston, 
dated  December  12.  1905  (being  the  original  of  Exhibit.  IT  No. 
1),  is  offered  in  evidence  and  marked  Exhibit  “E”  No.  1^.  Also 
original  letter  from  Jackson  TL  Ralston  to  Leigh  Robinson,  dated 
December  19.  1905  (being  the  original  of  Exhibit  E.  No.  2).  is 
offered  in  evidence  and  marked  Exhibit  “E”  No.  2 a.  Also  original 
letter  from  Leigh  Robinson  to  Jackson  II.  Ralston,  dated  December 
22.  190.)  (being  the  original  of  Exhibit  IT  No.  3),  b  offered  in 
evidence  and  marked  Exhibit  E  No.  3cl  Also  original  letter  from 
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Jackson  H.  Ralston  to  Leigh  Robinson,  dated  December  23,  1905 
(being  the  original  of  Exhibit  E  No.  4),  is  offered  in  evi- 

389  deuce  and  marked  Exhibit  “E,”  No.  4a.  Also  original  letter 
from  Leigh  Robinson  to  Jackson  11.  Ralston,  dated  December 

23,  1905,  (being  the  original  of  Exhibit  E.  No.  5),  is  offered 
in  evidence  and  marked  Exhibit  “E”  No.  5a.  Also  original 
letter  from  Jackson  H.  Ralston  to  Leigh  Robinson,  dated  December 
26,  1905  (being  the  original  of  Exhibit  E,  No.  6),  is  offered  in 
evidence  and  marked  Exhibit  “E”  No.  6a.  Also  original  letter 
from  Leigh  Robinson  to  Jackson  11.  Ralston,  dated  December  28, 
1905  (being  the  original  of  Exhibit  E,  No.  7),  is  offered  in  evi¬ 
dence  and  marked  Exhibit  “E”  No.  7a.  Said  Exhibits  E,  No.  la, 
L.  No.  2a,  E.  No.  3a,  E.  No.  4a,  E.  No.  5a,  E.  No.  6a,  and  E.  No. 
7a,  are  filed  and  so  marked  by  said  Examiner. 

It  is  stipulated  and  agreed  by  and  between  counsel  for  tlie 
respective  parties,  that  the  signatures  to  the  foregoing  exhibits, 
marked  respectively  Exhibit  E.  No.  la.  Exhibit  E.  No.  2a,  Exhibit 
E.  No.  3a,  Exhibit  E.  No.  4a,  Exhibit  E,  No.  5a,  Exhibit  E.  No.  6a, 
and  Exhibit  E.  No.  7a,  are  in  the  genuine  handwriting  of  said  Leigh 
Robinson  and  Jackson  II.  Ralston,  respectively’. 

Mr.  C.  Robinson  offers  in  evidence  and  files  the  following 
papers,  namely: — A  certified  copy  of  the  record  of  a  deed  of  release 
dated  July  1.  1892,  and  recorded  July  8,  1892,  in  Liber  1702,  Folio 
336,  ol  the  Land  Records  of  the  District  of  Columbia,  from  Irving 
\\  illiamson  and  John  Ridout,  as  trustees,  parties  of  the  first  part  to 
Thomas  E.  Waggaman,  party  of  the  second  part,  and  a  certified 
copy  of  the  record  of  another  deed  of  release  dated  December  1, 
1002,  and  recorded  December  15,  1902,  in  Liber  2708,  Folio  62 
of  the  Land  Records  of  the  District  of  Columbia,  from’ said  John 
Ridout  and  Irving  Williamson,  Trustees,  parties  of  the  first  part, 
to  said  Thomas  E.  Waggaman,  partv  of  the  second  part,  respectively- 
marked  Exhibit*  C.  R.  No.  70  and  Exhibit  C.  R  No.  71  Said 
(Citified  copies  aie  by  said  Examiner  filed  and  marked  respectively- 
Exhibits  C.  R.  No.  70  and  C.  R.  No.  71. 

390  It  is  stipulated  and  agreed  bv  and  between  counsel  for 
the  respective  parties  that  Miss  Rose  Phillips,  if  examined 

as  a  witness,  in  this  case  on  behalf  of  the  petitioner.  Alice  T.  Easter 
would  testify  that  the  account  in  letter  press  copy  book  No.  20  at 
page  4  <o,  a  copy  of  which  has  been  filed  and  marked  Exhibit  C. 

i  •  i'i^’  all<^  ^,e  acruunl  at  page  223  of  book  No.  22,  a  copy-  of 
which  has  been  filed  and  marked  Exhibit  C.  R.  No  11  and  the 
account  in  account  book  No.  42  at  page  462,  a  copy  of  yvhich  has 
been  filed  and  marked  Exhibit  C.  R.  No.  35  are  each  and  all  in 
the  genuine  hnadwriting  of  said  Miss  Rose  Phillips;  and  it  is 
further  stipulated  that  she  would  testify  that  the  entries  crediting 
interest  and  payments  of  principal  on  the  backs  of  the  respective 
notes  heretofore  offered  in  evidence  (which  other  witnesses  have  testi 
lied  were  in  her  genuine  handwriting)  are  in  her  genuine  hand¬ 
writing,  and  also  that  she  would  further  testify-  that  the  bal 
ance  due  from  the  petitioner,  Alice  T.  Easter  on  her  individual  ac- 
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count  with  Thomas  E.  Waggaman  which  was  due  to  John  W.  Pill¬ 
ing  was  paid  and  settled  in  the  ofiice  of  said  Pilling  through  said 
Rose  Phillips  in  full,  and  Mrs.  Easter’s  notes  were  surrendered  to 
her,  marked  “Paid  and  Cancelled’’  and  Mrs.  Easter’s  individual 
property  released  from  the  trusts  securing  said  notes,  and  it  is 
stipulated  and  agreed  that  this  stipulation  shall  have  the  same 
have  and  effect  as  though  said  Rose  Phillips  had  so  testilied. 

Alice  Tyler  Easter,  a  witness  of  lawful  age,  called  in  her  own 
behalf,  on  the  24th  day  of  January,  1910,  testifies:  1  am  the  pres¬ 
ent  petitioner  in  this  controversy. 

\\  itness  identifies  letter  dated  Auguat  21,  1903,  (being  Ex.  C.  li. 
No.  52-B)  purporting  to  come  from  Thomas  E.  Waggaman  or  his 
ofiice,  together  with  two  accounts,  one  dated  February  20,  1903, 
(being  Ex.  C.  R.  No.  51-A)  and  the  other  dated  August  21,  1903. 
(being  Ex.  C.  R.  No.  o2-A )  between  Thomas  E.  W  aggaman  and 
witness,  and  testifies  that  she  received  that  letter;  and  that  it  en¬ 
closed  those  two  accounts,  and  that  the  written  part  of  the  said  two 
enclosed  accounts  is  in  the  handwriting  of  Mr.  Irving 
391  A\  illiamson.  On  the  first  of  said  accounts,  which  is  dated 
February  20,  1903,  there  is  a  circle  put  around  the  figures 
200  and  a  notation  under  it,  “should  be  150.”  This  is  in  the  hand¬ 
writing  of  Mr.  Irving  Williamson. 

Said  witness  further  testifies  that  said  enclosed  account  dated 
February  20,  1903  (Ex.  C.  R.  No.  51-A)  received  in  said  Letter  of 
August  21.  1903  (i.  e.  in  Ex.  C.  R.  No.  52-B)  is  the  original  ac¬ 
count  in  Mr.  Irving  W  illiamson’s  handwriting,  received  by  witness 
from  Mr.  \\  aggaman  s  office,  a  copy  of  which  from  said  Waggaman’s 
account  book  No.  38  page  66  has  been  filed  marked  Ex.  C.  R.  No.  51. 

Mr.  (  .  Robinson  offers  in  evidence  on  behalf  of  said  Petitioner 
Mrs.  Alice  Tyler  Easter,  said  original  account  dated  February  20, 
1903.  together  with  the  notation  thereon,  and  files  the  same,  marked 
Ex.  C.  R.  No.  51-A,  and  said  original  of  said  account  is  by  said  Ex¬ 
aminer  filed  and  so  marked  Ex.  C.  R.  No.  51-A,  for  identification. 

And  said  witness  further  testifies  that  said  enclosed  account  dated 
August  21,  1903  (Ex.  C.  R.  No.  52-A)  received  in  said  letter  of 
August  21,  1903  ( i.  e.  in  Ex.  C.  R.  No.  52-B)  is  the  original  account 
in  Mr.  Irving  Williamson’s  handwriting,  received  by  witness  from 
said  W  aggaman  s  office,  a  copy  of  which  from  said  Waggaman’s  ac¬ 
count  book  No.  39  page  340  has  been  filed  marked  Ex.  C.  R.  No.  52. 

All'.  (  .  Robinson  offers  in  evidence  on  behalf  of  said  Petitioner 
Mrs.  Alice  Tyler  Easter,  said  original  account  dated  August  21,  1903 
and  files  the  same,  marked  Ex.  0.  R.  No.  52-A,  and  said  original 
of  said  account  is  by  said  Examiner  filed  and  so  marked  Ex.  C.  R. 
No.  52-A,  for  identification. 

And  Mr.  C.  Robinson  offers  in  evidence  said  original  letter 
dated  August  21,  1903  (which  said  witness,  Mrs.  Easter,  testified 
had  enclosed  in  it.  said  two  accounts)  and  files  the  same  marked  Ex. 
C.  R.  No.  52-B,  and  said  original  of  said  letter  is  bv  said  Examiner 
filed  and  so  marked.  Ex.  0.  R  No.  52-B,  for  identification. 
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392  The  printed  language  at  the  head  of  Thomas  E.  Wagga- 
nian’s  said  letter  is  as  follows:  “Thomas  E.  Waggaman — 

Real  Estate  Broker  and  Auctioneer — 917  F  Street,  N.  W.”  and  the 
printed  typewritten  signature  to  said  letter  is  “Thomas  E.  Wagga¬ 
man, ’’ — initialed  “C”. 

Said  witness  is  shown  a  paper  (Ex.  C.  R.  No.  53-A)  dated  Febru¬ 
ary  23,  1904,  purporting  to  be  an  account  of  Thomas  E.  Waggaman 
with  herself,  and  testifies  concerning  the  same,  that  it  is  the  origi¬ 
nal  account  in  Mr.  Irving  Williamson’s  handwriting  which  wit¬ 
ness  received  from  said  Waggaman’s  office,  a  copy  of  which  from  said 
Waggaman ’s  account  book  No.  41  page  100  has  been  filed  marked 
Ex.  C.  R.  No.  53. 

Mr.  C.  Robinson  offers  in  evidence  on  behalf  of  said  Petitioner, 
Mrs.  Alice  Tyler  Easter,  said  original  account  dated  February  23, 
1904,  and  files  the  same,  marked  Ex.  C.  R.  No.  53-A  and  said  original 
of  said  account  is  by  said  Examiner  filed  and  so  marked  Ex.  C.  R. 
No.  53-A,  for  identification. 

Mr.  C.  Robinson  being  asked  why  he  offers  these  individual  ac¬ 
counts  in  evidence  states: — T  offer  these  individual  accounts  in  evi¬ 
dence  and  expect  to  follow  them  up  by  further  proof,  to  show  that 
these  individual  loans  were  all  paid  and  satisfied,  and  that  there¬ 
fore  there  was  no  off-set  or  set  off  by  Mr.  Waggaman  against  Mrs. 
Easter,  and  further  that  in  these  individual  accounts  between  Mr. 
Thomas  E.  Wage  aman  and  Mrs.  Easter,  no  information  is  given  as 
to  the  security  of  the  trust  investments;  and  I  expect  to  prove  bv 
her  that  these  accounts  with  the  exception  only  of  a  single  copy 
which  1  shall  put  in  were  all  the  accounts  with  anyone  who  was  one 
of  the  trustees,  and  were  the  only  accounts  which  she  received  from 
Mr.  Wag  gaman  or  from  his  office,  or  which  she  saw  or  had  any 
knowledge  of. 

Witness  identifies  letter  dated  February  26,  1901,  (Ex.  C.  R.  No. 
46-B)  purporting  to  come  from  Mr.  Thomas  E.  Waggaman  to  her¬ 
self  and  purporting  to  contain  a  copy  (marked  Ex.  C.  R.  No.  26-B) 
of  an  account  dated  February  21,  1901,  (marked  Ex.  C.  R. 

393  No.  28- A)  from  Waggaman  to  Waggaman  and  Ralston, 
trustees,  and  also  purporting  to  contain  an  original  account 

dated  February  26,  1901  (marked  Ex.  C.  R.  No.  46-A)  from  Wag¬ 
gaman  to  witness,  and  acknowledges  receipt  of  that  letter  contain¬ 
ing  said  accounts,  and  testifies  it  is  a  letter  I  received  from  Mr. 
Waggaman’s  otlice.  The  first  enclosure  (marked  Ex.  C.  R.  No. 
26-B)  is  a  copy  of  an  account  (marked  Ex.  C.  R.  No.  28-A),  and 
the  other  enclosure  (marked  Ex.  C.  R.  No.  46-A)  is  an  original 
statement  of  an  account  with  myself.  The  paper  (marked  Ex.  C.  R. 
No.  26-B)  about  which  1  have  testified  as  being  the  copy  enclosed 
in  said  letter  of  Thomas  E.  Waggaman  is  a  copy  of  the  same  ac¬ 
count  (marked  Ex.  C.  R.  No.  28-A)  of  which  a  copy  from  said 
Waggaman’s  account  book  No.  31  page  385  has  been  filed  marked 
Ex.  C.  R.  No.  28. 

Said  witness,  Mrs.  Alice  T.  Easter,  further  testifies  that  the  writ¬ 
ten  part  of  said  account  (marked  Ex.  C.  R.  No.  46-A,  for  identifica¬ 
tion)  is  in  the  handwriting  of  Mr.  Irving  Williamson,  and  there  is 
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printed  on  t lie  top  of  said  letter  of  February  2d,  1901  (Ex.  C.  R.  No. 
46-B),  about  which  witness  has  just  testified: — “Thomas  E.  Wag- 
gaman — Real  Estate  Broker  and  Auctioneer — 917  F  Street,  North¬ 
west/'  and  the  typewritten  signature  to  said  letter,  is: — “Thomas 
E.  Waggaman.” 

Mr.  C.  Robinson,  on  behalf  of  said  Petitioner,  Mrs.  Alice  Tyler 
Easter,  offers  in  evidence  said  letter  dated  February  26,  1901,  and 
files  the  same  marked  Ex.  C.  R.  No.  46-B;  and  also  offers  in  evi¬ 
dence  said  copy  enclosed  therein  of  said  account  dated  February  21, 
1901.  and  files  the  same  marked  Ex.  C.  R.  No.  28-B;  and  also  offers 
in  evidence  said  original  account  enclosed  therein  dated  February 
26.  1901.  and  files  the  same  marked  Ex.  C.  R.  No.  46-A;  and  said 
letter  of  February  26,  1901,  is  by  said  Examiner  filed  and  so  marked 
Ex.  C.  R.  No.  46-B.  for  identification;  and  said  copy  enclosed  therein 
of  said  account  of  February  21,  1901,  is  by  said  Examiner  filed  and 
so  marked  Ex.  C.  R.  No.  26-B,  for  identification;  and  said 

394  original  account  enclosed  therein  dated  February  28,  1901, 
is  by  said  Examiner  filed  and  so  marked  Ex.  C.  R.  No.  46-A, 

for  identification. 

Said  witness,  Mrs.  Alice  T.  Easter,  further  testifies  that  she  has 
produced  all  original  accounts  between  herself  and  Thomas  E.  W  ag- 
gaman  which  can  be  found,  after  careful  and  diligent  search,  as  well 
as  any  papers  relating  to  the  trust  estate,  and  that  she  is  unable  to 
produce  any  other  originals  or  papers  than  those  she  has  produced  ; 
that  no  other  original  accounts  between  Thomas  PA  Waggaman  and 
witness  are  in  existence  anywhere;  witness  has  no  other  papers.  I 
do  not  know  of  the  existence  of  any  other  originals  of  accounts  be¬ 
tween  Mr.  Waggaman  and  myself  that  have  not  been  produced.  I 
have  produced  all  that  can  be  found  and  have  made  a  careful  search 
for  all  papers.  The  one  copy  of  an  account  (marked  Ex.  C.  R.  No. 
26-B.  for  identification)  between  Thomas  E.  Waggaman  and  Thomas 
E.  Waggaman  and  his  co-trustee  enclosed  in  a  letter  (marked  Ex. 
C.  R.  No.  46-B.  for  identification)  about  which  I  have  testified,  is 
the  onlv  account  I  have  ever  received  from  Thomas  E.  Waggaman 
and  his  co-trustee,  either  Raleigh  or  Ralston.  It  is  the  only  one 

I  have  -een.  I  was  never  shown  any  other  accounts  or  copies  of  any 
other  accounts  than  that  copy  of  accounts  between  Thomas  E  \\  ag- 
gaman  and  the  trustees.  When  the  interest  money  was  overdue,  I 
called  at  the  office  of*  Mr.  Thomas  E.  Waggaman  to  know  the  rea¬ 
son  that  is  if  I  hadn’t  received  a  check  promptly,  T  called  to  know 
the’  reason  whv.  On  those  occasions,  I  was  given  no  information 
as  to  the  securities  for  this  trust  estate  at  any  time  or  how  the  same 
was  invested.  I  have  never  authorized  Mr.  Thomas  E.  \\  aggaman  or 
Mr  William  II.  II.  Raleigh,  or  Mr.  Jackson  IT.  Ralston  or  anyone 
whomsoever  to  release  any  part  of  the  security  for  any  investments 
made  on  behalf  of  this  trust  estate,  either  in  whole  or  in  part.  1 
never  emploved  or  engaged  Mr.  Thomas  E.  W  aggaman,  Mr.  Jackson 

II  Ralston  or  Mr.  W.  II.  II.  Raleigh  as  my  agent  and  never  au¬ 
thorized  them  or  anv  of  them  to  act  as  agents  m  any  matter  con¬ 
nected  with  this  trust  estate,  and  never  authorized  them  or 

395  anv  one  of  them  to  sign  any  releases  containing  any  state¬ 
ment  or  statements  that  they  signed  same  as  my  agents.  I 


ALICE  TYLER  EASTER. 


233 


never  authorized  Mr.  Thomas  E.  Waggaman  or  any  one  whomsoever 
to  sign  releases  of  certain  parts  of  this  trust  estate  containing  the 
recital : — “With  the  consent  of  the  party  secured,  as  evidenced  by 
the  signature  of  Thomas  E.  Waggaman,  the  agent  of  the  present 
holders  of  the  notes  secured.7'  or  equivalent  words.  I  never  au¬ 
thorized  him,  or  any  one  whomsoever,  to  insert  any  such  language 
in  any  such  release,  or  to  sign  a  release  containing  any  such  lan¬ 
guage,  or  similar  language.  I  never  authorized  the  signing  of  any 
release  or  releases  which  recite: — “the  remainder  of  the  property 
being  deemed  sufficient  security  for  the  debt  secured  by  said  deed 
of  trust,  as  is  evidenced  by  the  signature  hereto  of  Thomas  E. 
Waggaman  the  party  secured. ”  I  never  authorized  any  such  state¬ 
ment  to  be  made  by  said  Thomas  E.  Waggaman  or  any  release  to 
be  signed  containing  such  language  or  any  similar  language.  And 
1  never  authorized  the  signing  of  any  release  or  releases  which  re¬ 
cite: — “the  debt  having  been  partially  paid,  and  the  remainder  of 
the  property  being  deemed  sufficient  security  for  the  balance  of  the 
debt  secured  by  said  deed  of  trust,  as  is  evidenced  by  the  signature 
of  Thomas  E.  Waggaman,  present  holder  of  the  note.”  I  never  au¬ 
thorized  said  Thomas  E.  Waggaman,  or  anyone  else  to  insert  any  such 
language  in  any  release,  or  to  sign  a  release  containing  any  such 
language. 

As  to  said  release  dated  October  10th,  1901  and  recorded  October 
11th,  1901  in  Liber  2594,  folio  209  in  and  by  which  Charles  E. 
Baues,  surviving  trustee  under  deed  recorded  in  Liber  1234,  folio  133, 
released  the  whole  of  the  property  by  said  trust  conveyed,  unto 
Thomas  E.  Waggaman  and  John  Ridout,  trustees,  their  heirs  and 
assigns  forever,  “fully  released  and  discharged  from  the  effect  and 
operation  of  said  deed  of  trust,”  reciting  as  follows: — “The  debt 
secured  thereby  having  been  fully  paid,  the  notes  representing  said 
indebtedness  having  marked  ‘paid7  or  ‘cancelled,7  witness  never 
authorized  Thomas  E.  Waggaman,  or  anyone  else,  to  insert 
396  any  such  language  in  said  release,  or  in  any  release,  or  to 
sign  any  release  containing  any  such  language. 

1  never  authorized  or  empowered  Mr.  Thomas  E.  Waggaman,  or 
either  of  his  co-trustees,  Jackson  II.  Ralston  or  W  illiam  H.  H. 


Raleigh  to  surrender  or  give  up  or  release  any  part  of  the  security 
for  any  portion  of  this  trust  estate.  1  was  not  aware  or  informed 
in  any  way  that  any  part  of'  the  security  for  any  portion  of  this 
trust  estate  had  been  released  from  any  deed  of  trust  which  secured 
the  same.  The  entire  balance  due  by  me  upon  both  of  the  ioans 
which  1  obtained  individually  through  said  Thomas  E.  Wagga- 
man’s  office — one  loan  of  $500.00  represented  by  two  notes  of 
$250.00  each,  dated  March  11,  1896,  and  another  loan  of  $200.00 
represented  by  four  notes  of  $50.00  each,  dated  June  10,  1902  has 
been  fully  paid  by  me  both  principal  and  interest. 

Witness  is  shown  and  identifies  said  notes  marked  Exhibits  C.  R. 
No.  72,  C.  R.  No.  73,  C.  1L  No.  74  and  C.  R.  No.  75  respectively 
represented  by  said  second  loan,  and  as  to  those  notes  testified  as 
follows: — each  of  those  notes  were  paid  by  me,  both  principal  and 
interest,  and  they  were  so  marked. 
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Mr.  C.  Robinson.  on  behalf  of  said  Petitioner,  Mrs.  Alice  Tyler 
Easter,  offers  in  evidence  said  four  original  notes  dated  June  10th, 
1902  and  file*  the  same  marked  Ex.  C.R.  No.  72,  Ex.  C.  R.  No.  73, 
Ex.  C.  R.  No.  <4  and  Ex.  C.  R.  No.  75,  respectively,  and  the  same 
are  by  said  Examiner  filed  and  so  marked  Ex.  C.  R.  No.  72.  Ex.  C. 
R.  No.  <3.  Ex.  C.  R.  No.  74  and  Ex.  C.  R.  No.  75,  respectively,  for 
identification. 

Said  witness  is  shown  a  note  (marked  Ex.  C.  R.  No.  73)  dated 
March  1.  1893.  for  8250.00  and  as  to  the  same  testifies: — Tt  is  the 
original  of  one  of  the  notes  secured  by  the  first  trust  given  1>c  me  on 
account  of  my  private  loan.  The  remaining  note  of  8250.00  which 
made  up  the  $.>00.00  originally  loaned  to  me  individually,  I  have 
not  got.  it  was  either  lost  or  destroyed.  I  have  made  search  for  it. 

but  cannot  find  it.  This  note  for  $250.00  and  the  remaining 
*397  four  notes  are  all  I  could  find.  The  remaining  lost  note,  as 
well  as  this  one  (marked  Ex.  C.  R.  No.  70)  has  been  fully 
paid  bv  me.  both  principal  and  interest. 

Mr.  C.  Robin  son.  on  behalf  of  said  Petitioner.  Mrs.  Alice 
Tyler  Easter,  offers  in  evidence  said  original  $250.00  note,  and  files 
the  same  marked  Ex.  C1.  R.  No.  73.  and  the  same  is  by  said  Examiner 
filed  and  so  marked  Ex.  C.  R.  No.  70.  for  identification.  Mrs.  Easter 
testifies  each  and  all  of  these  notes  are  signed  bv  me  and  are  made 
payable  to  the  order  of  Samuel  E.  Allen.  Jr.,  and  are  the  same  notes 
that  are  referred  to  in  the  private  accounts  rendered  by  Mr.  Wag- 
gaman  to  me  individually.  And  t be  same  is  true  of  said  lo«t.  note 
which  T  say  T  cannot  find.  The  entire  balance  upon  these  individual 
loans  represented  by  the  series  of  notes  made  by  me,  which  were 
secured  by  me  from  Thomas  E.  Waggaman’s  office  made  payable 
to  the  order  of  Samuel  E.  Allen.  Jr.,  have  been  fully  paid  and  satis¬ 
fied,  principal  and  interest. 


Cross-examination  by  Mr.  Jones: 

My  husband  died  in  1894.  T  was  married  to  him  in  1889.  1 

don’t  remember  how  long  1  have  been  a  beneficiary  of  this  estate. 
T  think  about  1871  mv  grandmother  died,  and  I  have  been  a  bene¬ 
ficiary  since  her  death.  1  was  about  eleven  years  old  when  I  first 
beg  an  to  receive  an  income  from  this  estate.  T  received  an  income 
when  my  grandmother  died,  and  1  think  the  date  was  187  i.  1  do 
not  remember  exactly.  1  was  a  beneficiary,  upon  her  death.  1  could 
not  tell  how  much  income  1  received  annually,  became  the  propertv 
sometimes  was  rented  and  sometimes  was  not.  The  estate  con¬ 
sisted  of  a  piece  of  propertv  numbered  511  F  Street,  which  was  all 
the  real  estate,  and  T  received  one-half  of  the  rent  from  those  prem¬ 
ises.  and  Mrs.  Edwards,  the  mother  of  Miss  Edwards  got  the  other 
half.  I  don't  know  when  the  property  was  sold.  1  didn’t  collect 
my  rents.  My  trustees  collected  them  and  turned  them  over 
398  to  me.  T  don’t-  know  bow  much  rent  1  received  from  the 
property.  T  do  not  know  how  much  1  got.  It  rented  for 
different  sums ;sometimesone  amount  and  sometimes  another.  The 
rent  per  month  would  run  from  $25  00  to  $30.00.  I  would  receive 
one-half  of  this  amount,  less  commissions,  repairs  and  so  forth.  I 
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do  not  remember  when  that  property  was  sold.  I  continued  to  re¬ 
ceive  rents  from  that  property  until  the  estate  was  put  into  litiga¬ 
tion.  I  do  not  remember  when  that  was.  The  estate  has  been  in 
litigation  a  number  of  times.  After  the  property  was  sold  the  money 
was  still  in  litigation  and  1  did  not  receive  any  income  for  some¬ 
time.  After  the  property  was  sold.  I  received  some  money,  but  I 
don’t  remember  when  I  began  to  receive  it.  Since  this  property  was 
sold  I  have  received  some  income;  but  I  don’t  remember,  even  ap¬ 
proximately,  when  I  began  to  receive  it. 


Q.  Was  it  ten  vears 


V.  I  don't  know,  Mr.  Jones,  at  all. 


Q*  ^  a-  it  fifteen  years?  A.  I  have  just  said  the  estate  has  been  in 
litigation  so  many  times  that  I  really  don't  know. 

I  have  been  receiving  some  income  from  the  estate  until  the  prop¬ 
erty  was  sold  and  then  the  trustees  were  brought  into  court  and 
the  income  was  held  up  for  a  number  of  years,  and  then  the  case 
went  to  the  Supreme  Court.  1  don’t  know  how  long  it  took  or  when 
it  was  settled.  I  do  not  know  how  long  it  was  after  this  litigation 
before  1  again  began  to  receive  income  from  this  trust  estate. " 

Q.  According  to  your  best  recollection,  when  did  you  again  begin 
to  receive  income  from  this  estate?  A.  I  don't  know,  Mr.  Jones,  I 
can’t  tell  you.  1  have  no  idea. 

Q.  You  don’t  know  whether  it  was  three  years  ago? 
399  A.  Yes;  it  has  been  more  than  three  years  ago — say  five 
years  ago.  I  don’t  know  whether  or  not  it  has  been  six 
years  ago.  After  this  litigation,  which  I  referred  to,  1  received  no 
income  for  more  than  five  years,  if  I  remember  correctly.  1  don’t 
think  I  did. 

Q.  What  became  of  the  income  during  that  time,  if  you  know? 
A.  I  presume  it  was  in  bank;  but  1  don’t  know.  The  trustees  had 
it.  Ilow  should  1  know.  1  didn’t  receive  it. 

1  don't  know  how  long  prior  to  that  time  1  had  been  receiving 
income.  1  paid  no  attention  to  dates.  I  simply  received  the  money 
as  it  was  paid  to  me  by  my  trustees.  These  statements  show  what 
checks  1  got  from  Mr.  Waggaman.  1  do  not  remember  of  my  own 
independent  recollection  how  much  money  1  would  expect  to  get 
from  Mr.  Waggaman,  when  l  went  down  there.  [  went  to  Mr. 
Waggaman ’s  office  to  get  my  income  when  it  was  delayed,  but  1  do 
not  independently  remember  how  much  1  got.  I  can  remember 
from  these  checks  that  I  got  $213  and  some  cents  semi-annually.  1 
never  got  more  than  that.  This  $213.00  was  one-half  of  the  income 
less  commissions.  The  accounts  show  for  themselves.  1  would  re¬ 
ceive  $420.00  and  year  and  Mrs.  Edwards  would  receive  a  similar 
amount,  which  would  make  a  total  income  of  about  $852.00  a  year. 

1  do  not  remember  any  time  when  the  estate  yielded  a  greater  in¬ 
come  than  that.  That  is  as  much  as  it  ever  yielded,  as  far  as  1  can 
recollect. 

Q.  That  was  during  the  time  when  the  estate  was  in  the  hands 
of  Mr.  Waggaman  and  Mr.  Ralston  as  trustees?  A.  In  the  hands  of 
Mr.  Raleigh,  and  Mr.  Waggaman  as  trustees. 

Mr.  Waggaman  was  always  one  of  the  trustees.  The  income  wasn't 
the  same  after  Mr.  Ralston  became  associated  with  Mr.  Waggaman 
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as  trustee,  because  the  money  had  been  invested  in  d. fferent  ac¬ 
count-  and  at  different  times,  and  I  don't  know  what  it  did  yield. 
The  estate  was  again  in  litiga  .on.  I  do  no.  recollect  whether 
the  estate  did  nor  did  not  \  ic.d  a-'  much  after  Mr.  Ralston 
became  as  ocialed  with  Mi1.  Waceaman  as  trustee,  as  it  did 
I  do  not  recohect  what  it  paid  during  Mr.  Ralston’s  con¬ 
nection  with  the  trust.  I  have  no  idea. 

I  have  no  statements  from  Mr  Ralston  showing  what  the  estate 
paid.  The  statements  I  received  from  Mr.  Waggaman  have  just 
been  offered.  There  they  are.  I  said  I  didn’t  know  what  the  es¬ 
tate  paid  after  Mr.  Ralston’s  connection  with  the  trust,  and  I  don’t. 
I  never  computed  the  amount  of  income.  T  said  1  didn’t  remember 
whether  the  estate  paid  as  much  after  Mr.  Ralston’s  connection 
with  it  as  it  did  before,  because  1  got  this  interest  money  and  I  never 
computed  it. 

Q.  You  testified  that  $f>80.  a  year  was  as  much  as  the  estate  ever 
paid?  A.  I  said  as  far  as  I  could  remember,  or  as  far  I  could  find 

Witness  is  shown  said  statement  of  account,  marked  Ex.  C.  R. 
Yo.  26-B,  and  testifies : — “That  is  the  statement  I  referred  to.  I 
got  $213.00  and  so  did  Miss  Edwards.  That  is  a  copy  of  the  state¬ 
ment  of  Waggaman  and  Ralston  trustees.  It  is  in  Mr.  \\  illiamson  s 
handwriting.  I  have  seen  it  many  a  time. 

1  did  not  say  the  income  from  the  trust  estate  fell  oil  after  Mr. 
Ralston’s  association  with  the  estate.  I  do  not  know  what  the  house 
on  F  Street  sold  for;  but  1  think  it  sold  for  about  $18,000.00,  but 
1  don’t  know.  I  think  Mr.  Raleigh  got  the  money ;  it  was  at  the  time 
when  Mr.  Green  and  Mr.  Raleigh  were  trustees.  I  don't  remember 
these  things  very  clearly,  because  it  has  been  so  long  ago.  The 
F  Street  property  was  sold  by  Mr.  Green,  and  that  sale  was  set 
aside,  but  he  had  sold  it.  Then  Mr.  Raleigh.. took  charge— Mr. 
Waggaman  and  Mr.  Raleigh.  I  don’t  know  what  became  of  the 
money.  I  presume  it  was  put  in  bank.  I  don  t  know  how  it  was 
invested.  Green  had  been  removed  as  trustee,  and  Waggaman  and 
Raleigh  substituted  as  trustees,  and  how  they  invested  the 
401  money  I  do  not  know.  $213.00  is  as  much  income  as  1  ever 
got  from  Waggaman  and  Raleigh,  trustees,  as  1  remember, 
$213.00  semi-annuallv,  as  my  one-half  share  which  was  paid  semi¬ 
annually.  I  think  Miss  Edwards  brought  about  the  removal  or 
resignation  of  Mr.  Raleigh,  1  did  not.  1  had  been  receiving  my 
income  from  Mr.  Waggaman  ever  since  his  connection  with  the  trust 
estate,  and  Mr.  Waggaman  was  the  only  one  that  had  anything  to 
do  with  it.  He  would  send  me  the  checks  or  I  would  get  them  at 
his  office.  lie  sent  me  the  checks,  and  such  statements  as  1  have 
identified  here.  He  would  not  at  all  times  send  the  check  to  me. 
Sometimes  the  income  would  be  delayed,  and  1  would  go  to  the  office, 
and  he  would  give  me  the  check.  Waggaman  would  either  send 
the  check  to  me  or  I  would  go  to  his  office  and  get  it. 

I  think  Mr.  Ralston  was  appointed  at  the  suggestion  of  Mr.  Mus- 
grave,  Miss  Edwards’  friend ;  Mr.  Musgrave  was  Miss  Edwards’  at¬ 
torney. 
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Q.  So,  that  Mr.  Ralston  was  never  acting  in  a  representative  ca¬ 
pacity  for  you  particularly,  more  than  he  was  for  the  other? 

A.  A  es;  Mr.  Ralston  was  co-trustee  with  Mr.  Waggaman,  and  both 
of  them  acted  for  the  estate.  Mr.  Ralston  did  not  act  as  my  attor¬ 
ney.  He  never  did;  the  Messrs.  Robin-on  had  been  my  attorneys. 
Mr.  Ralston  was  never  my  attorney. 

I  consulted  Mr.  Ralston  once  about  this  trust  estate;  it  was  the 
year  of  the  St.  Louis  Fair  when  I  found  that  Mr.  Wag  gam  an  had 
failed.  Until  the  failure  of  Mr.  Waggaman,  I  did  not  consult  with 
Mr.  Ralston.  I  never  consulted  any  of  them  before  Mr.  Waggaman’s 
failure.  I  never  ashed  Mr.  Waggaman  anything  al  out  this  trust 
estate.  I  never  made  any  inquiry  of  him  or  of  Mr.  Ralston  as  to 
how  the  money  was  invested.  No,  never.  I  had  implicit  confidence 
in  Mr.  Waggaman,  or  I  would  not  have  had  him  as  a  trustee,  and  I 
felt  that  my  estate  was  entirely  safe  in  his  hands.  I  had  always  col¬ 
lected  my  income  from  him  and  up  to  the  time  of  Mr.  Waggaman’s 
failure,  I  had  no  reason  to  consult  them  except  on  the  one  occasion 
when  T  thought  I  had. 

402  Said  witness,  Mrs.  Alice  Tyler  Easter,  is  shown  by  Mr.  Jones 
said  statement  of  account  dated  Pel  •ruary  21.  1.899  which 

has  been  offered  in  evidence,  marked  Exhibit  C.  R.  No.  22-A.  and 
asked  if  she  ever  saw  a  copy  of  the  same,  and  testified:  “No;  I  never 
did.  I  positively  swear  T  never  saw  said  statement  marked  Ex¬ 
hibit  C.  R.  No.  22-A.  I  never  was  consulted  about  the  estate  at  all. 

Q.  You  have  just  testified  that  you  received  with  your  checks, 
statements? 

A.  No — these  statements  in  evidence  that  I  gave  you,  are  the 
only  one  I  ever  received.  T  never  had  any  others.  T  did  not  know 
how  the  money  was  invested.  I  was  a  perfect  child  about  that. 
I  did  not  see  this  at  all  (referring  to  said  statement  marked  Exhibit 
C.  R.  No.  22-A). 

I  never  made  any  inquiry  as  to  how  the  estate  was  invested.  I 
never  did,  from  anv  of  them. 

I  generally  would  have  to  go  to  the  office  of  Mr.  Waggaman  to  get 
my  check.  T  admit  that  1  received  an  account,  which  has  been 
marked  Exhibit  C.  R.  No.  53-A  and  after  seeing  that  account.  I 
made  no  objection  or  protest  to  Mr.  Waggaman  about  the  volume 
of  the  estate  or  the  manner  in  which  it  was  invested.  The  state¬ 
ment  that  T  made  the  protest  about  (marked  Ex.  C.  R.  No  51-A) 
was  the  one  that  had  the  error  of  $200.00  upon  it  which  should 
have  been  $100.00.  I  was  entirely  satisfied  with  the  management 
of  the  trust  estate  until  Mr.  Waggaman’s  failure,  and  then  T  took 
some  action  to  see  if  T  could  not  recover  the  propertv.  I  don’t 
know  anything  about  the  three  notes  of  Fannie  A.  Moore,  but  T 
am  claiming  that  Mr.  Ralston  should  pay  them  into  the  estate  if 
thev  are  due  the  estate.  I  don’t  know  anvthing  about  tbo«e  notes. 
I  don’t  know  how  the  monev  was  invested.  How  should  T  have 
known.  T  took  these  statements  as  being  true  and  correct.  When 
I  swore  to  the  bill,  T  swore  to  my  belief  that  it  was  true.  T 

403  don’t  know  about  the  notes  you  have  there.  T  am  taking 
steps  now  to  recover  those  notes,  and  did  at  the  time  of  Mr. 
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M  aggaman  s  failure.  I  went  to  Mr.  Ralston  and  asked  him  about 
Mr.  w  aggainan  s  lailure,  and  lie  said:  "He  lias  failed.’’  I  said: 
"if  lie  is  liable,  are  you  liable?'  lie  said:  “I  have  not  stolen 


your  money.  So  1  didn  t  like  that  reply  and  l  went  to  Mr. 
Robinson  to  find  out.  1  went  to  Mr.  Ralston  because  he  was  a 


co-trustee,  and  1  couid  not  got  at  Mr.  Waggaman.  I  don't  know 
whether  these  notes  have  ever  been  proved  against  the  estate  of 
Thomas  E.  Waggaman  or  not.  I  don't  remember  consenting  to 
the  appointment  of  Mr.  Ralston  as  trustee.  I  don't  know  whether 
1  did  consent  or  not.  1  don't  know  the  provisions  of  the  decree 
appointing  Mr.  Ralston  trustee.  1  do  not  know  anything  about  the 
rents  which  the  bill  alleges  should  have  come  into  the  hands  of 
\\  aggaman  and  Raleigh,  as  trustees.  1  never  made  any  demand 
on  Air.  Ralston  to  collect  those  rents. 


Mr.  Waggaman's  reputation  for  integrity  and  uprightness  in 
the  community  prior  to  his  bankruptcy  was  the  very  best,  as  a  busi¬ 
ness  man,  and  1  felt  perfectly  justified  and  secure  in  leaving  all 
these  tilings  under  his  management  and  control.  Mr.  Waggaman 
was  a  stranger  to  me,  but  that  is  what  1  was  told,  and  that  is  why 
I  had  him  appointed,  because  he  was  thought  to  be  an  honest  busi¬ 
ness  man.  lie  was  my  selection  as  trustee.  Ilis  name  was  sug¬ 
gested  to  me  by  somebody  else.  I  did  not  know  him  personally 
until  after  he  was  appointed.  Mr.  Ralston  was  the  selection  of 
Miss  Edwards,  being  appointed  on  her  behalf.  I  don’t  remember 
of  receiving  any  statements  from  Mr.  Ralston  as  to  the  condition 
of  this  trust  estate.  I  never  did. 


Q.  You  never  did? 

A.  Never. 

i  am  aware  of  the  fact  that  $1 0,000.00  was  paid  over  to  the 
trustees  by  the  securities  of  Thomas  E.  Waggaman,  who  were  re¬ 
sponsible  "on  Mr.  Waggaman’s  bond.  I  don't  know  really,  Mr. 

Jones,  how  much  more  the  estate  ought  to  pay.  I  claim  that 
404  the  estate  owes  me  more  than  I  have  been  receiving  income 
for;  because  there  was  a  large  amount  of  principal,  and  that 
is  why  this  suit  is  brought.  I  thought  this  estate  was  worth  about 
$25,000.00  originally.  But  there  have  been  so  many  suits  that 
I  don’t  know  what  the  principal  is  now.  1  don’t  know  how  much 
the  estate  should  be  and  I  don't  know  how  much  1  am  entitled  to. 
1  know  what  I  got  income  on,  and  1  did  not  think  at  that  time 
the  estate  was  worth  $25,000.  I  knew  it  had  been  largely  dimin¬ 
ished,  but  did  not  know  to  what  extent. 

The  statements  I  received  from  Mr.  Waggaman  gave  me  no  in¬ 
formation  on  that  point,  and  they  never  gave  me  any  information 
at  all;  and  those  were  all  the  statements  I  ever  received,  and  there 
they  are _ those  addressed  to  myself,  as  to  the  character  of  the  in¬ 

vestments.  At  the  time  of  Mr.  Waggaman’s  failure,  1  thought  the 
estate  was  worth  about  $18,000.00.  I  never  thought  it  worth  more 
than  that  after  that  litigation. 

I  testified  that  I  was  informed  and  believed  that  the  real  estate — 
the  F  Street  Property,  brought  about  $18,000.00,  and  I  knew 
there  was  a  good  deaf  of  expense  in  the  litigation  which  went  to 
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the  Supreme  Court  of  the  United  States.  I  did  not  know  how  much 
the  expenses  aggregated.  I  did  not  know  of  the  payment  of  counsel 
fee  of  $1,000.00.  Those  statements  were  not  rendered  to  me,  and 
I  was  told  nothing  about  the  cost.  Those  matters  occurred  but 
they  occurred  between  the  trustees  and  during  the  proceedings  for 
the  removal  of  Mr.  Green.  Mr.  Ralston  had  nothing  to  do  with 
those  matters,  and  I  knew  there  were  expenses,  but  I  did  not  know 
what  the  amounts  were.  There  is  necessarily  expense  when  there 
is  a  suit.  I  never  had  any  idea  of  what  the  estate  consisted  with 
the  exception  of  the  property  on  F  Street  which  sold  for  about 
$18,000.00.  That  is  all  I  know  about  it. 

405  Cross-examination. 

By  Mr.  Obear: 

The  property  sold  by  Green,  1  think,  brought  $18,000.00.  The 
litigation  to  set  aside  the  sale  was  commenced  because  we  did  not 
think  the  property  brought  enough  money,  and  we  did  not  want 
it  sold.  He  (Green)  did  not  let  us  know  he  was  going  to  sell  it, 
and  we  thought  it  was  worth  more.  1  know  they  went  after  Mr. 
Green  when  he  went  to  Richmond.  My  grandmother,  Miss  Ed¬ 
wards,  and  myself  were  instrumental  in  having  that  sale  by  Mr. 
Green  set  aside.  Mr.  Raleigh  acted  for  my  grandmother  and  my¬ 
self.  at  her  solicitation;  but  I  don't  know  how  active  he  was.  He 
succeeded  in  getting  the  money.  He  succeeded  in  the  litigation, 
whatever  the  litigation  was.  I  don’t  know  whether  the  property 
afterwards  brought  $5,000.00  more  when  sold  by  Waggaman  and 
Raleigh  or  not.  All  I  know  is  that  the  propertv  brought  about 
$18,000.00. 

Mr.  Waggaman  at  my  instance  was  appointed  trustee  of  this  estate. 
Mr.  Raleigh  lived  in  Baltimore.  T  wanted  Mr.  Waggaman  because 
I  thought  he  was  a  business  man  and  1  had  absolute  confidence  in 
him.  Mr.  Waggaman  had  charge  of  the  trust  estate,  but  he  had 
a  co-trustee  Mr.  Raleigh.  Mr.  Raleigh  had  charge  of  this  trust 
estate  as  co-trustee.  Mr.  Raleigh  ought  to  have  had  actual  pos¬ 
session  of  these  notes  being  a  co-trustee.  1  do  not  know  as  to  this, 
however,  1  was  satisfied  to  have  Mr.  Waggaman  aH  for  me.  T 
thought  one  trustee  would  really  be  enough.  1  didn't  care  to  have 
so  many. 

I  borrowed  a  small  sum  of  monov  from  Mr.  Waggaman.  secured 
hv  deed  of  trust  on  mv  propertv  on  Defrees  Street;  that  was  a  per¬ 
sonal  affair  between  Mr.  Waggaman  and  mvself.  This  taefreef5 
Street  property  came  to  me  through  the  will  of  mv  grandfather. 
Mr.  Waggaman  was  not  trustee  of  that  propertv.  and  had  nothing 
to  do  with  it.  Mr.  Waggaman  was  afterward*  annomted  a°ent  to 
rent  that  house,  hut  he  had  nothing  in  the  world  to  do  with  it.  Tt 
was  a  separate  affair  entirely.  I  knew  what  that  Refrees  Street 
estate  consisted  of;  it  was  one  piece  of  property — certainlv.  Tt  has 
not  been  so  many  years  since  1  became  possessed  of  that,  and  T 
was  a  little  older,  and  certainly  T  know  about  this  Defrees 

406  Street  property. 

I  had  no  reason  not  to  be  absolutely  satisfied  with  Mr. 
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^  agga man’s  management  of  the  trust  estate  up  to  the  time  of 
his  failure.  The  interest  was  payable  semi-annually,  but  I  don’t 
remember  how  often  I  went  to  the  olliee  of  Mr.  Waggaman.  The 
interest  check  would  sometimes  he  delayed  possibly  for  three  or 
four  days  or  a  week,  and  I  would  go  down  to  Mr.  Waggaman’s 
olliee  to  find  out  the  reason  why  he  gave  me  no  explanation.  I 
invariably  would  see  Mr.  Williamson  and  he  would  sometimes  issue 
a  check  to  me.  1  never  had  any  talks  with  Mr.  Williamson  about 
this  trust  estate.  I  simply  asked  Mr.  Williamson  if  t lie  interest 
had  been  paid,  and  he  would  give  me  a  cheek.  A  great  many  times 
I  would  go  down  there  and  Mr.  Williamson  would  make  out  the 
statement  and  give  me  a  check.  1  have  seen  his  handwriting  many 
times.  I  never  saw  Mr.  Waggaman  when  I  went  down  there, 
and  never  talked  with  him  about  the  trust  estate,  never.  When 
Mr.  Raleigh  resigned  as  trustee  or  was  relieved  of  his  duties,  as 
such,  I  did  not  call  upon  him  for  an  accounting  of  that  trustee¬ 
ship.  1  left  that  to  counsel. 

Q.  You  did  not  do  that? 

A.  No;  I  could  not  have  done  it.  It  was  a  trust  estate,  and  I 
would  not  have  had  any  right  to  do  it,  1  suppose,  1  did  not  call 
upon  Mr.  Raleigh.  In  fact  Mr.  Raleigh  and  I  were  not  friendly. 

At  the  time  of  Mr.  Raleigh’s  withdrawal  from  the  trust  account, 
we  were  not  friendly,  and  I  never  did  call  on  him  for  an  accounting. 

I  do  not  know  the  amount  I  claim  the  trust  estate  to  be  in 
the  bill  of  complaint.  This  answer  is  objected  to  by  Mr.  Robinson 
on  the  Ground  that  the  bill  of  complaint  speaks  for  itself. 

Redirect  examination. 

By  Mr.  C.  Robinson: 

I  never  heard  of  any  other  real  estate  other  than  the  F  Street 
house  as  being  connected  with  the  trust  estate.  I  do  re- 
407  call  now  something  about  an  additional  amount  left  by  Mrs. 

Macpherson’s  will,  as  coming  from  the  estate  of  her  brother, 
Peter  G.  Washington,  and  forming  a  part  of  this  trust  estate.  I  re¬ 
call  that  under  cousin  Chapman  Maupin’s  trusteeship;  I  recall  it 
distinctly.  So  that  whatever  sum  would  come  from  Peter  G. 
Washington’s  estate,  would  be  in  addition  to  the  F  Street  prop¬ 
erty. 

The  accounts  which  I  referred  to,  in  response  to  questions  by 
Mr.  Jones  and  Mr.  O'Bear  on  cross  examination,  as  having  been  re¬ 
ceived  by  me  when  I  went  to  Mr.  Waggaman’s  otlice  to  get  my 
checks  were  the  ones  that  were  addressed  to  me.  The  occasion 
of  these  accounts  was  the  fact  that  deductions  had  to  be  made  from 
the  amount  coming  to  me  as  cestui  que  trust,  on  account  of  little 
loans  I  had  obtained  from  Mr.  Waggaman’s  office.  1  don’t  re¬ 
member  whether,  when  there  were  no  such  deductions  to  be  made. 
I  received  anything  beyond  the  check  itself.  The  papers  that  I 
have,  I  have  given  to  you.  I  think  he  gave  me  a  check  only. 

Messrs.  Waggaman  and  Raleigh  were  appointed  co-trustees  for 
this  whole  trust  estate  and  when  Mr.  Ralston  was  substituted  in 
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Mr.  Raleigh’s  place,  to  act  with  Mr.  Waggaman,  he  was  substituted 
to  act  with  Mr.  Y\  aggaman  as  co-trustee  foi  this  whole  trust  estate. 
In  answering  as  wed  as  I  could  from  mere  recollection  as  to  the 
amounts  1  have  received  at  different  periods  irom  the  trustees  from 
time  to  time,  as  income,  I  do  not  mean  to  question  in  any  way  the 
amounts  as  shown  by  the  accounts  which  have  been  offered  in 
evidence. 


Cross-examination. 

By  Mr.  Jones : 

\\  hen  1  went  to  the  olliee,  Mr.  Williamson  would  give  me  the 
checks. 

Q.  Always? 

A.  Yes,  always. 

408  Conway  Robinson,  a  witness  of  lawful  age,  produced  by 
and  on  behalf  of  the  petitioner,  testified  as  foiiows: 

The  exhibits  winch  have  been  tiled  here,  marked  Exhibits  C.  R. 
Nos.  2  to  71,  both  inclusive,  and  Exhibit  marked  11.  R.  1).  No.  2, 
were  each  and  all  made  by  me  from  the  accounts  in  the  respective 
letter  press  books  and  from  the  entries  in  the  respective  note  books 
and  from  the  notes  and  endorsements  thereon,  and  from  the  records 
and  documents  which  have  been  referred  to,  and  to  the  best  of  my 
belief,  knowledge  and  ability,  are  true  and  accurate  copies  of  said 
account,  entries,  notes  and  endorsements  thereon,  records  and  docu¬ 
ments,  and  the  originals  of  said  exhibits  which  have  been  offered 
in  evidence  will  be  produced  at  the  hearing  of  this  cause  if  de¬ 
sired  or  required  by  the  Court. 

Whereupon,  the  petitioner  at  this  point  announces  her  case  in 
chief  closed. 


401)  The  following  papers  (mentioned  or  referred  to  below  in 
paragraphs  1  to  XXNA111  both  inclusive)  were  each  and 
all  of  them  by  Mr.  C.  Robinson,  solicitor  and  counsel  for  said 
Petitioner,  Alice  Tyler  Easter,  duly  offered  in  evidence  on  her  be- 
half — all  of  them  being  entitled  in  said  Equity  Cause  of  Susan 
W.  Edwards,  et  ah,  vs.  Chapman  Maupin,  No.  7007. 

% 

I. 

The  Original  Bill  of  Complaint  entitled  Susan  W.  Edwards,  et 
al.  vs.  Chapman  Matrpin,  filed  on  November  2,  1881  in  Equity 
Cause  No.  7907  in  the  Supreme  Court  of  the  District  of  Columbia, 
which  Bill  (after  the  caption  thereof  is  as  follows,  namely: 

“The  Bill  of  Complaint  of  Susan  W.  Edwards,  widow  and  Alice 
Tyler  by  her  next  friend  Susan  W.  Edwards,  humbly  showeth  to 
your  Honor,  that  by  the  last  Will  and  testament  of  a  certain  Mary 
E.  Macpherson  of  Baltimore  City,  a  copy  whereof  is  herewith  filed 
marked  Complainant's  Exhibit  “A,”  and  which  is  prayed  may  be 
taken  as  a  part  of  this  Bill,  a  certain  house  and  lot  in  the  City  of 
Washington,  are  devised  to  Robert  W.  Maupin  and  Chapman  Mau- 
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pin  in  I  rust  for  the  use  and  benefit  in  common  of  your  Oratrices. 

And  your  Oratrices  further  show  that  the  said  Mary  E.  Mac- 
phcrson  died  in  tlie  year  Eighteen  hundred  and  seventy -three ;  and 
that  her  said  last  V  ill  and  testament  was  duly  admitted  to  pro¬ 
late  on  the  twentieth  day  of  September  of  that  year,  in  tlie  Orphan’s 
Court  o I  Baltimore  City;  that  the  said  Robert  \\  .  Maupin  died  in 
the  month  of  October,  Eighteen  hundred  and  seventy-six,  leaving 
the  said  Chapman  sole  Surviving  Trustee. 

And  they  further  show,  that  the  rents  and  profits  issuing  out  of 
and  arising  from  the  said  Real  Estate,  have  been  regularly  collected 
from  time  to  time,  sin  c/e  the  death  of  the  said  Mary  E.  Macpherson 
by  the  said  1  rustees  or  the  Survivor  of  them ;  but  that  no  account 
has  ever  been  rendered  in  anvCourt  of  competent  .jurisdiction. 

410  of  the  Receipts  of  said  rents  and  profits,  or  their  disburse¬ 
ment,  And  they  further  show  that  one  of  them,  the  said 
v  ,  a  it  i f  tendei  *  years,  who  claims  the  protection 

of  your  Honor,  as  to  the  manner  in  which  said  Trustees,  or  the 
Survivor  of  them  may  discharge  his  or  their  duty.  And  vour  Ora¬ 
trices  are  informed  and  believe,  and  therefore  aver,  that  the  said 
surviving  1  rustcc.  Chapman  Maupin  desires  and  intends  to  resign 
his  Trust  after  accounting  in  due  form  to  your  Honor  for  his  past 
management. 

To  the  end,  therefore,  that  the  Trust  may  not  fail  for  want  of  a 
Trustee,  that  a  new  Trustee  he  appointed,  and  an  Account  for  the 
said  Rents  and  Profits  he  had  from  the  said  Chapman  Maupin. 
Surviving  Trustee1,  may  it  please  your  Honor  to  issue  the  Writ  of 
Subpoena  to  the  said  Chapman  Maupin,  Trustee  as  aforesaid,  com¬ 
manding  him  to  appear  in  this  Court,  on  a  certain  day  to  he  named 
therein,  to  show  cause,  if  any  he  has  or  can  show,  wliv  a  Decree 
should  not  he  passed  granting  the  relief  prayed  for,  and  that  your 
Oratrices  may  have  such  other  and  further  relief  as  the  nature  of 
their  case  may  require. 

JAMES  P>.  GREEN, 

Solicitor  for  Complainants. 

II. 

A  duly  certified  copy  of  the  Record  of  the  last  will  and  testament 
of  Marv  E.  Macpherson.  and  of  her  codicil  to  the  same  taken  from 
Wills  T  iber  T.  II.  B.  No.  30.  folio  440  etc.,  the  same  being  one*  o' 
the  Record*  in  the  office  of  the  Register  of  Wills  for  Baltimore 
City,  which  certified  copy  i*  marked  Exhibit  “A’’  and  is  filed  on 
November  2.  1 S S 1 .  with  said  Original  Bill  in  said  Equity  Cause  No. 
7907.  Which  last  will  and  testament  of  said  testatrix.  Marv  E. 
Macphermn.  GaPer  sundry  legacies  of  no  great  pecuniary  value) 
eonta’iw  (among  hory)  the  hTowim1-  provisions,  namelv: 

411  “0  Item.  I  give,  devise  and  bequeath  unto  mv  nephews, 
Chapman  Maupin  and  Robert  W.  Maupin,  of  the  State  of 

Virginia  in  feA  simple,  mv  lot.  with  the  bonce  and  other  improve¬ 
ments  situate-  thereon,  on  F  Street,  between  Fifth  and  Sixth  Streets, 
number  five  hundred  and  eleven.  in  the  City  of  Washington,  and 
District  of  Columbia,  to  he  held  by  them,  and  the  survivor  of  them 
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etc.  In  Trust  nevertheless  to  manage  and  control  the  same,  and  to 
take  the  rents,  profits,  and  income  thence  arising,  and  to  pay  the 
one  half  of  the  net  amount  received  from  such  rents,  profits,  and 
income,  monthly,  quarterly,  half  yearly  or  yearly,  according  to  the 
discretion  of  my  said  trustees;  to  my  daughter,  Susan  W.  Edwards, 
wife  of  John  S.  Edwards,  for  and  during  her  natural  life,  to  her 
own  sole  and  separate  use,  free  from  the  control  of  her  present,  or 
any  future  husband,  and  from  responsibility  for  his  debts  or  engage¬ 
ments,  it  being  my  design  that  the  income  thus  provided  for  my  said 
daughter,  shall  not  be  assigned,  disposed  of  or  pledged  in  advance 
or  by  way  of  anticipation,  but  shall  be  employed  to  supply  her 
current  wants”. 

“7  Item.  From  and  immediately  after  the  death  of  my  said 
daughter,  Susan,  I  desire  that  my  said  Trustees  shall  hold  the  said 
property  in  trust  to  pay  the  said  moiety  of  such  net  rents,  profits, 
and  income,  monthly,  quarterly,  half  yearly,  or  yearly,  as  in  the 
discretion  and  judgment  of  my  said  Trustees,  shall  seem  best,  to  the 
sole  and  separate  use  of  my  granddaughter,  Susan  W.  Edwards,  free 
from  the  control  of  anv  husband  whom  she  mav  take,  and  from 
responsibility  for  any  of  his  debts  or  engagements,  the  said  one 
half  of  the  net  income,  rents,  and  profits  of  the  said  real  estate  herein 
before  devised  —  mv  said  trustees,  to  be  invested  and  accumulated 
under  the  discretion  and  control  of  my  said  trustees,  according  to 
their  best  judgment,  for  the  benefit  of  my  said  granddaughter  Susan 
W.  Edwards,  during  the  period  of  her  minority,  or  non-age, 
412  and  &s  soon  as  she  shall  attain  the  age  of  twenty-one  years, 
as  well  the  net  income  arising  from  the  said  accumulations, 
as  the  one  half  aforesaid,  of  the  said  income,  rents,  and  profits  of  the 
said  real  ('state  is  to  be  paid  to  my  said  grand-daughter.  Su^an  \V. 
Edwards,  herself,  either  monthly,  quarterly,  half-yearly,  or  yearly 
as  in  the  judgment  and  discretion  of  mv  said  trustees,  may  seem  best 
for  and  during  the  natural  life  of*  mv  said  Orand-daughter. 


And  I  direct  that  from  and  after  the  death  of  mv  said  grand- 
daughter,  Susan  \V.  Edwards,  my  said  Trustees  shall  forthwith  dis¬ 
tribute  the  whole  of  the  said  real  estate,  and  of  the  accumulations 


aforesaid  amongst  her  children  and  the  descendants  of  any  children 
who  may  survive  her,  per  stirpes.  But  in  case  she  should  die  without 
children,  or  descendants,  living  at  her  death,  then,  and  in  that  case, 
the  same  to  go  to  my  great-grand-daughter,  Alice  Tyler,  subject  to 
the  terms  and  conditions  annexed  to  the  provisions  herein-after  made 
for  the  said  Alice.” 


‘‘8.  Item.  As  to  the  remaining  moiety  of  the  net  rents  profits,  and 
income  arising  from  the  said  real  estate  hereinbefore  devised  to  mv 
said  Trustees,  1  direct  that  tliev  shall  collect  and  receive  the  same, 
and  that  they  shall  pay  the  same  monthly,  quarterly,  half-yearly, 
or  yearly,  in  their  judgment  and  discretion,  to  the  sole  and  separate 
use  of  my  great-granddaughter,  Alice  Tyler,  for  and  during  her 
natural  life,  free  from  the  debts,  engagements,  or  contracts  of  any 
husband  she  may  take  and  I  expressly  declare  my  will  to  be  that 
the  same  shall  under  no  circumstances,  be  subject  to  the  debts,  en¬ 
gagements,  control,  or  disposal  of  her  father,  Henry  B.  Tyler.  And 
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I  direct  that  during  the  minority  of  the  said  Alice,  the  said  moiety 
of  the  net  income,  rents,  and  profits  of  the  real  estate  aforesaid, 
shall  he  invested,  and  accumulated,  according  to  the  best 

413  judgment  of  my  said  Trustees,  for  the  benefit  of  the  said 
Alice.  Hut  in v  said  Trustees  may  in  their  discretion,  out  of 

such  net  income,  instead  of  investing  and  accumulating  it  defray  all 
or  a  part  of  the  expenses  of  educating  the  said  Alice  provided  they 
shall  approve  of  the  school  or  teacher,  and  provided  also,  that  in  no 
case  shall  the  teacher  be  a  member  of  the  Roman  Catholic  Church, 
so  called,  nor  the  school  he  conducted  under  the  direction,  auspices 
or  control  of  members  of  that  church.  And  as  soon  as  the  said  Alice 
shall  attain  the  age  of  twenty-one  years,  my  said  Trustees  shall  pay 
as  well  the  net  income  arising  from  the  accumulations  aforesaid, 
for  the  benefit,  during  her  infancy,  as  the  said  one  half  of  the  net 
income  rents  and  profits  of  the  said  real  estate,  to  the  said  .Mice, 
herself,  either  monthly,  quarterly,  half  yearly,  or  yearly,  according 
to  the  discretion  of  my  said  Trustees,  hut  always  as  aforesaid  free 
from  the  debts,  engagements,  or  control  of  any  husband  she  may 
take,  during  the  natural  life  of  the  said  Alice.  And  I  do  hereby 
authorize  and  empower  the  said  Alice  hv  a  writing  in  the  nature  of  a 
last  will,  executed  as  a  will  of  lands  is  required  by  the  laws  of  Mary¬ 
land  to  he  executed,  to  appoint  the  said  moiety  of  the  real  estate  afore¬ 
said.  and  the  accumulations  aforesaid,  to  and  amongst  her  children, 
and  the  descendants  of  her  children,  who  may  survive  her  in  such 
proportions  and  shares  as  she  may  think  fit;  and  in  case  the  said 
Alice  should  make  no  such  appointment,  I  direct  that  immediately 
upon  her  decease,  my  said  Trustees  shall  distribute  the  said  moiety 
of  the  real  estate  aforesaid,  amongst  the  said  Alice’s  children  and 
descendants  of  any  children  who  shall  survive  her,  to  take  per  stirpes, 
and  in  fee  simple.  Hut  in  case  she  should  die  without  children  or 
descendants  living  at  her  death,  then  the  same  to  go  to  her  mother, 
my  granddaughter,  Mary  M.  Tyler,  and  my  said  Trustees  are 

414  directed  to  receive  the  net  income,  rents  and  profits  of  the 
said  moiety  of  the  real  estate  aforesaid,  herein-before  given 

to  the  said  Alice,  and  to  pay  the  same  monthly,  quarterly,  half 
yearly,  or  yearly,  as  my  said  Trustees  shall  in  their  discretion  deem 
best  into  the  hands  of  the  said  Mary  M.  Tyler,  for  and  during  her 
natural  lile.  free  from  the  debts,  engagements  or  control  of  her 
present,  or*  any  future  husband,  it  being  my  design  in  this  case,  as 
in  tic-  c.-i-c  of  my  dau'diter.  Susan  W.  Kdwards,  that  the  income  thus 
provided  for  the  said  Mary  M.  Tyler,  should  not  he  disposed  of,  as¬ 
signed  or  pledged  in  advance,  or  by  way  of  anticipation,  but 
should  be  employed  to  supply  her  current  wants.  And  in  case  the 
said  Alice,  my  great-grand-daughter,  should  die  without  children  or 
descendants  living  at  her  death,  having  survived  her  said  mother,  or 
if  her  mother  should  survive  her,  upon  her  said  mother’s  death,  the 
said  moiet\  of  the  real  estate  aforesaid,  and  the  said  accumulations, 
and  income  whereof  has  herein-before  been  given  to  the  said  Alice, 
shall  bv  my  said  Trustees  he  distributed  to  and  amongst  the  next  of 
kin  of  the  said  Alice,  other  than  and  excepting  her  father,  the  said 
Henry  B.  Tyler.” 
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“9  Item.  I  give,  devise  and  bequeath  all  my  other  property 
whereof  I  may  die  seized,  possessed  or  entitled,  of  whatsoever  kind, 
real  personal  or  mixed,  and  especially  that  which  I  may  derive  from 
the  estate  of  my  brother  the  late  Peter  G.  Washington,  unto  the 
said  Chapman  Maupin  and  Robert  W.  Maupin,  and  the  survivor  of 
them  etc.  Iti  trust  to  hold  the  same  for  the  purposes,  and  upon 
the  trusts  herein-hefore  declared  in  the  Sixth,  Seventh,  and  Eighth 
clauses  of  this  my  will,  in  respect  to  the  real  estate  and  the  accumu¬ 
lations  therein  named.  And  I  do  hereby  confer  upon  my  said  Trus¬ 
tees  full,  power  and  authority  at  his  or  their  discretion,  from  time 
to  time  to  sell  by  public  or  private  sale,  and  to  convey  to  the  pur¬ 
chaser  or  purchasers,  all  or  any  part  of  the  trust  property  in 
415  this  Will  devised  and  bequeathed  to  my  said  trustees,  and 
to  receive,  grant  acquittance  for,  and  re-invest  the  proceeds 
of  such  sales,  and  I  do  expressly  relieve  purchasers  of  such  property 
from  the  obligation  to  see  to  the  application  of  the  purchase  money." 

“10  Item.  I  constitute  and  appoint  my  said  nephews,  Chapman 
.Maupin  and  Robert  W.  Maupin.  to  he  the  executor-  of  thri  mv  last 

Will  and  Testament  etc.” . 

“In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
third  day  of  June  in  the  year  eighteen  hundred  and  seventy-two,  at 
the  Citv  of  Baltimore”. 

“MARY  E.  MACPIIERSON.  [seal.] 


After  this  follows  an  attestation  clause  in  due  and  proper  form 
signed  by  three  subscribing  and  attesting  witnesses  and  there  follows, 
in  due  and  proper  form,  a  certificate  of  the  probate  of  said  last  will 
and  testament  in  Baltimore  City  on  September  18th,  1878,  by  all 
three  of  said  witnesses  to  the  same. 

After  this  is  a  Codicil  by  said  Testatrix  to  her  said  last  will  and  tes¬ 
tament,  which  Codicil  is  signed  by  said  Testatrix  and  also  by  three 
subscribing  and  attesting  witnesses  to  the  same;  and  there  follows  in 
due  and  proper  form,  a  certificate  of  the  probate  of  said  Codicil  in 
Baltimore  City  on  September  20th,  1878  by  all  three  of  said  witnesses 
to  said  Codicil. 


And  after  these  follows  an  order  and  decree  passed  by  the  Balti¬ 
more  City  Orphan's  Court  on  September  20,  1878  admitting  said  last 
Will  and  Testament  of  said  Mary  E.  Maepherson  together  with  said 
Codicil  thereto,  to  record  in  said  Court  as  the  true  and  genuine  last 
will  and  testament  and  Codicil  of  the  said  Mary  E.  Maepherson,  de¬ 
ceased. 

And  finally  follows  the  full  certificates  of  exemplification  of  said 
Records  in  due  and  proper  form. 


410 


III. 


The  answer  of  said  Chapman  Maupin,  Trustee,  filed  on  Nov.  2, 
1881,  in  said  Equity  Cause  No.  <90/  to  said  bill  of  complaint  of 
that  date.  Which  answer  admits  the  allegations  of  said  bill,  and 
consents  to  the  relief  therein  prayed,  and  (among  other  things) 
said  Chapman  Maupin,  Trustee,  in  his  said  answer  states: — 

“Your  respondent  is  willing  and  ready  to  account  to  your  Hon- 
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orable  Court  on  or  before  a  day  fixed  by  your  decree,  for  all  prop¬ 
el  t\  and  money  coming  into  his  hands  or  tlio.-e  of  his  co-trustee,  or 
both,  wherein  the  Complainants  may  have  any  interest  under  the 
last  \\  ill  and  Testament  of  Mary  E.  Macpherson,  deceased,  in  pur¬ 
suance  oi  the  1  rust  vested  in  him  or  them  thereby.” 

IV. 

I  he  order  passed  on  Nov.  14,  1881,  in  said  Equity  Cause  No.  7907. 
W  hich  order  directs:— -“said  defendant  Chapman  Maupin,  to  file  his 
account  as  trustee,  within  twenty  days  from  the  service  of  a  copy 
of  this  order.” 

V. 

The  order  passed  on  Nov.  23,  1881  in  said  Equity  Cause  No.  7907. 
Which  order  after  reciting: — 

“It  appearing  to  the  Court  that  the  defendant,  Chapman  Maupin, 
has  filed  his  account  as  trustee  as  ordered,”  proceeds  as  follows: _ 

“It  is  this  23d.  day  of  November  1881,  ordered  that  this  cause 
be,  and  it  is  hereby  referred  to  the  Auditor  to  state  the  account  of 
the  said  Trustee.” 

VI. 

1  he  Auditors  report  filed  on  Dec.  19,  1881  in  said  Equity  Cause 
No.  <907. 

In  which  the  Auditor  makes  his  Report  to  the  Court  and  states 
the  Account  of  said  Chapman  Maupin,  Trustee  under  said 
41  *  "ill  ol  Mary  E.  Macpherson,  deceased.  In  Schedule  A 
thereof  the  Auditor  charges  said  Trustee  with  income  collected 
and  received  as  rents  etc.  from  said  real  estate  down  to  Nov.  1,  1881 
aggregat  i  ng  $2,622 .65 . 

On  the  other  side  the  Auditor  credits  said  Trustee  (as  deductions 
from  said  income}  with  certain  disbursements  (including  large  ex¬ 
penditures  for  the  permanent  improvement  of  said  property  and 
for  special  improvement  taxes  thereon)  as  well  as  with  the  amount 
ot  the  Auditor’s  fee  for  his  account  and  report,  and  with  the  amount 
of  the  trustee’s  commissions,  leaving  $1,049.91  as  the  balance  of 
this  fund,  which  the  Auditor  carries  to  Schedule  B. 

Said  Auditor  in  his  said  Report  (among  other  things)  states: _ 

“The  residue  of  the  estate  of  the  testatrix  was  given  and  devised  to 
the  same  parties,  Chapman  Maupin  and  his  brother  and  the  survivor 

of  them  upon  the  same  trusts  and  for  the  same  purposes  as  the  real 
estate  devised  to  them. 

By  a  paper  filed  in  this  reference  etc.,  it  appears  that  the  said  Trus¬ 
tee  has  received  from  said  Executors  the  sum  of  $249.58  being  in¬ 
terest  or  income,  and  another  sum  of  $818.45  being  a  principal  fund 
The  former  is  in  Schedule  B  added  to  the  balance  for  distribution 
brought  from  Schedule  A,  and  the  aggregate  divided  into  two  shares' 
one  share  belonging  to  the  said  Susan  W.  Edwards  and  the  other 
to  the  said  Alice  Tyler. 

It  appears  in  this  proceeding  from  evidence  furnished  by  the  said 
trustee  that  he  has  from  time  to  time,  from  the  year  1874,'  paid  and 
advanced  to  the  said  distributees  sums  of  money  on  account  of  their 
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respective  interest  in  this  fund  and  that  such  payments  in  the  ag¬ 
gregate  exceed  the  amount  of  the  said  distributive  shares.  An  ac¬ 
count  is  also  stated  in  Schedule  B,  showing  the  respective 
418  amounts  due  to  the  said  trustee  by  reason  of  such  overpay¬ 
ments. 

This  schedule  also  shows  the  amount  of  the  principal  fund  re- 
i  ed  \  t  e  aid  trri^tee  from  the  said  Executors  and  for  which  he 
is  accountable”. 

Said  Schedule  B.  of  said  Auditor’s  Report  of  Dec.  19,  1881,  is  as 
follows,  viz: — 


“Schedule  B. 

Distribution. 

Balance  from  Schedule  A .  $1,049.91 

Amount  received  from  Executors  as  interest  or 

income  .  249.58 


Total  for  distribution  .  $1,299.4H 

To 

Susan  W.  Edwards. 

One  half .  649.74 

Alice  Tyler 

The  same .  649.74 

Fractions  .  .01 


$1,299.49  $1,299.49 

Susan  W.  Edwards  to  Chapman  Maupin.  Trustee. 

Dr.  To  amount  of  monies  paid  to  her  as  per 

receipts  filed  by  trustee .  $985.97 

Cr.  By  her  distributive  share  of  neM  fund  as 

above .  649.74 


Balance  due  trustee .  $336.23 

419  Alice  Tyler  to  Chapman  Maupin,  Trustee. 

Dr.  To  amount  of  monies  paid  to  her,  as  per 

receipts  filed  by  trustee .  $906.57 

Cr.  By  her  distributive  share  of  net  fund  as 

above  .  649.74 


Balance  due  trustee . $256.83 

In  the  hands  of  this  trustee  received  from  executors,  as 
principal  fund  and  for  which  said  trustee  is  accountable 
as  per  acknowledgment  filed  herewith . $818.45” 
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_  Tiie  exceptions  tiled  on  Janv.  11,  1882.  in  said  Equity  Cause  No. 

on  behalf  ot  the  Complainants  to  said  Auditor’s  report  and 
account  of  Dec.  1(J,  1882. 

In  which  exceptions,  the  complainants  except  thereto  (amone 
others)  for  the  following  reasons,  viz: 

f  ajooh  olJlat  balances  shown  to  he  against  these  exceptants 
ot  $88b.23  as  to  busan  \\  .  Edwards,  and  $25(3.88  as  to  Alice  Tyler, 
and  in  favor  ot  the  respondent,  were  arrived  at  by  erroneously 
e  larging  against  the  Income  ot  the  Estate,  large  sums  expended 
trom  time  to  time  in  renovating  and  permanently  improving  the 
property  and  in  paying  special  improvement  taxes  levied  by  the 
District  Government  “These  items  should  have  been  charged 
against  the  Principal  of  the  Estate.”  6 

2nd.  ihat  by  the  terms  of  the  will  creating  the  Trust  the 
expenditure  of  the  Income  by  anticipation  is  forbidden;  and  the 
Cestui  que  I  rusts  ought  not,  therefore,  to  be  brought  in  debt  as 
such,  to  the  trustee,  by  reasons  of  advances.” 


420 


VIII. 


he  order  passed  on  Feby.  14,  1882,  in  said  Equity  Cause  No 
'  remanding  the  account  to  the  Auditor  with  instructions  to 
re-state  the  same  m  the  manner  prescribed  by  said  order.  Which 
order  (after  the  caption  thereof)  is  as  follow*  viz- _ 

" Cpon  the  hearing  of  the  Exceptions  in  the’ above  entitled  cause 
to  he  ratification  and  continuation  of  the  Auditor’s  Account  therein 
stated,  it  is  ordered  this  1 4th  day  of  February,  1882,  That  the  Yc- 

count  be  remanded  to  the  Auditor,  with  instructions  to  restate 

the  same  in  the  manner  followin,ir' _ I*  ir^t  lio  cimii  j  . 

U«  IWij*  o,  tilt-  Trust  Esti 

nipro\ements,  made  m  and  about  the  dwelling  Number  51  1  K 
•  trect.  to  wit:  Special  Improvement  Taxes;  amount  expended  in 
constructing  sewer;  new  fencing,  painting  and  so  forth  Second 

shares  of  the  Income  derived  from  the  property.  Third '  he  bVall 

collected  from  the  Executors  of  Peter  G \fthin T  T 
date  of  said  collection,  deducting  loin  ti  e'  prfnc  mi  IT 
before  computing  interest,  the  amounts  expended  for  ne  •mm'’®1’.’ 

3 li'"" . . . 

IX. 

a:,!1 «w «  *•* 
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of  the  Court.  Which  said  Second  Report  and  Account  of 
421  the  Auditor  shows  the  balance  of  income  for  distribution 
(after  deducting  expenses)  to  be  $1,789.50,  and  the  balance 
of  the  amount  received  from  the  estate  of  Peter  G.  Washington 
(after  deducting  expenses),  To  be  $580.70,  which  sum  of  $530.70 
in  addition  to  the  real  estate,  remained  to  be  turned  over  as  corpus 
or  principal  to  the  substituted  trustee. 


X. 


^  The  Agreement  filed,  and  Order  passed  on  March  29,  1882,  in  said 
Equity  Cause  No.  7907,  ratifying,  and  confirming  said  Auditor's 
re-statement  of  said  Trustee’s  account.  Which  said  agreement  (after 
the  caption  thereof)  is  as  follows,  viz: 

1  he  Auditors  Account  in  the  above-entitled  Cause,  having  been 
re-stated  under  the' directions  of  the  Court,  and  dulv  returned,  it 
is  hereby  agreed;  that  immediate  ratification  thereof  shall  be  had, 
and  an  Order  to  that  end  passed  by  the  Court. 

JAMES  B.  GREEN, 
Solicitor  for  Complainant s. 

C.  G.  LEE, 

Sol.  for  Defendant: 

.  And  which  said  Order  (after  the  caption  thereof)  is  as  follows 
viz: 

‘“The  agreement  of  Counsel  in  this  Cause,  being  considered  by 
the  Court,  it  is  thereupon  this  29th  day  of  March,  1882,  Ordered 
that  the  Auditor's  Account  re-stated  therein  be  and  the  same  is,' 
hereby  ratified  and  confirmed. 

By  order  of  the  Court 

D.  K.  CABTTER, 

Chf.  Justice. 

422  XI. 

The  Decree  passed  on  March  29,  1882,  in  said  Equity  cause  No. 
790/  substituting  James  B.  Green  as  Trustee  in  the  place  of  Chap¬ 
man  Maupin,  surviving  trustee,  and  vesting  title  in  said  substituted 
trustee. 

\\  hich  said  Decree  (after  the  caption  thereof)  provides  as  follows: 

‘‘The  above  cause  standing  ready  for  hearing  and  being  submitted 
the  Bill,  Answer,  and  all  the  other  proceedings,  were,  by  the  Court 
read  and  considered.  It  is  thereupon  this  29th  day  of  March,  1882 
by  the  Supreme  Court  of  the  District  of  Columbia,1  sitting  as  a  Court 
of  Equi  ty,  adjudged,  ordered,  and  decreed,  That  the  ^Fee-Simple 
Estate  in  lands  located  in  the  City  of  Washington.  District  of 
Columbia,  devised  by  the  last  will  and  Testament  of  Mary  E.  Mac- 
pherson,  deceased,  to  Chapman  Maupin  and  Robert  W!  Maupin. 
upon  certain  Trusts  declared  in  said  will,  be  and  the  same  is  lierebv 
taken  out  of  the  said  Chapman  Maupin,  the  survivor  of  the  said 
Co-Trustees,  and  vested  in  James  B.  Green,  of  the  City  of  Baltimore 
32— 2755a 
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together  with  all  the  rights,  powers,  duties,  and  obligations  in¬ 
cident  thereto  under  the  said  last  W  ill  and  Testament.  And  it 
is  further  adjudged,  ordered,  and  decreed,  That  all  the  Trusts 
vested  by  the  said  W  ill  in  the  said  Co-Trustees,  and  surviving  to 
the  said  Chapman  Maupin,  he  and  they  are  hereby  abrogated,  and 
repealed  as  to  him.  and  conferred  upon  the  said  James  B.  Green, 
subject  to  the  terms  of  the  said  last  will  and  Testament;  and  that 
the  retiring  Trustee  pay  over  and  deliver  to  his  successor  hereby 
appointed,  all  moneys,  books,  papers,  and  other  property  belonging 
or  relating  to  the  said  Trust  Estate. 

And  it  is  further  adjudged,  ordered  and  decreed,  That  the  said 
James  B.  Green,  trustee  as  herein  provided,  shall  file  with  this 
Court  before  any  sale  of  the  said  Beal  Estate  under  the  powers  con¬ 
tained  in  the  said  Will,  a  Bond  in  the  sum  of  Eight  Thousand 
Dollars,  with  a  surety  or  sureties  to  be  approved  bv  this 

423  Court,  tor  the  faithful  performance  of  his  duty  in  connec¬ 
tion  with  the  said  sale. 

And  that  he  shall  at  all  times  he  subject  to  the  control  and  order 
of  this  Court,  in  matters  touching  the  Trust.” 

XII. 

1  he  Trustee  s  (James  B.  Green’s)  Report  of  Sale  filed  on  March 
7,  1658,  in  said  Equity  Cause  No.  7907,  and  the  Order  passed  on 
March  7,  1888,  in  said  Equity  Cause  No.  <90/  ratifving  and  con¬ 
firming  said  sale. 

Said  Trustee  s  Report  of  said  sale  was  sworn  to  and  filed  on  March 
7,  1888,  and  (after  the  caption  thereof)  is  as  follows,  viz: 

“To  the  honorable  the  judge  of  the  Supreme  Court  of  the  District 
of  Columl  ia  homing  the  Equity  Court — The  report  of  James  B. 
Green,  trustee  of  Mary  E.  Macpherson’s  Estate,  appointed  in  the 
above  cause  respectfully  shows  that  on  the  31st  of  January,  1888, 
through  the  agency  of  J.  II.  Gray  and  Co.  he  sold  to  A.  M.  Kenaday 
for  $11,000.00  in  cash  to  be  paid  upon  the  ratification  of  the  sale 
a  certain  Lot  and  improvements  on  F  Street  in  the  City  of  Wash¬ 
ington,  between  fifth  &  sixth  Streets,  fronting  28  feet  on  F  Street 
with  an  even  depth  of  101  feet  and  9  inches,  more  fully  described 
in  said  proceedings.  Your  trustee  while  believing  that  his  powers 
under  la-t  will  and  testament  of  Mary  E.  Macpherson.  deceased,  are 
sufficient  to  enable  him  to  execute  a  valid  deed  to  the  purchaser 
is  not  willing  to  take  such  action  without  the  approval  of  the  hon¬ 
orable  Court.  lie  believes  the  sale  to  be  highly  advantageous  to  all 
parties  concerned  in  the  trust,  and  pravs  the  Court  to  ratify  the  same 

JAMES  B.  GREEN  trustee.” 

And  said  order  of  March  7,  1888  (after  the  caption  thereof)  pro¬ 
vides  as  follows,  viz:  1 

424  ^  “Upon  the  petition  and  a ^ davit  of  James  B.  Green 
J  rnstee  of  the  estnte  of  Mnrv  E.  Macpherson.  deceased  it  is 

ordered  this  7th  day  of  March  1888  that  the  sale  of  real  estate  de- 
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scribed  in  bis  report  therewith  submitted  be  and  the  same  is  hereby 
ratified  and  confirmed  by  this  court. 

w.  s.  cox,  jy 


1  he  Petition  of  Susan  W.  Edwards  and  Alice  Tyler  filed  against 
said^ James  B.  (been  on  March  17,  1888,  in  said  Equity  Cause  No. 
790/  ior  the  vacation  of  said  order  of  March  7th,  1888,  ratifying 
and  confirming'  said  sale  by  said  trustee,  James  B.  Green,  and  for  his 


removal  et  cetera.  Said  Petition  which  is  duly  sworn  to  by  said 
petitioners  (among  other  things)  alleges  that  after  due  proceedings, 
said  James  B.  Green,  then  residing  in  the  city  of  Baltimore,  Md. 
was  by  decree  of  this  Court  substituted  in  the  place  of  said  Chapman 
Alan  pin,  as  Trustee  under  the  A\ill  of  Mary  E.  Macpherson ;  that 
said  Green  duly  qualified  as  Trustee  giving  bond  in  the  sum  of 
$8,000.00  and  entered  upon  his  duties  as  Trustee  taking  charge  of 
the  real  estate  mentioned  in  said  will ;  that  at  the  time  of  his  appoint¬ 
ment-  or  substitution  the  said  Green  was  in  good  standing  and  pos¬ 
sessed  of  considerable  financial  means:  that  subsequently  said  Green 
became,  and  is  now  utterly  insolvent,  and  removed  his  residence  from 
the  City  of  Baltimore  to  the  State  of  California;  that  after  his  re¬ 
moval  to  California,  to  wit  in  A.  P.  1886  said  petitioners  learned 
that  said  Green  was  attempting  to  sell  the  said  real  estate  in  this  City 
of  which  he  was  substituted  Trustee  without  their  knowledge  and  at  a 


grossly  inadequate  price;  that  they  thereupon  interfered  and  suc¬ 
ceeded  in  stopping  said  proposed  sale:  that  in  consequence 
42->  of  said  Green’s  secret  attempt  to  sell,  his  insolvency  and  his  be¬ 
ing  incapable  physically  and  on  account  of  his  residence  to 
properly  manage  the  real  estate  in  this  City  said  petitioners  informed 
said  Green  that  they  were  unwilling  to  have  him  continue  to  be 
ri  rustee  and  desired  him  to  resign  or  they  would  institute  proceedings 
to  have  him  removed,  and  again  informed  him.  as  thev  had  repeat¬ 
edly  done  before,  that  they  were  unwilling  to  have  said  real  estate 
sold:  that  in  reply  said  Green  stated  repeatedly  that  he  would  resign 
the  trust  as  soon  as  he  could  come  East,  which  would  be  in  less  than 


a  year,  and  that  lie  would  follow  the  wishes  of  said  petitioners  and 
make  no  sale,  nor  attempt  to  make  one:  that  said  petitioners,  trusting 
to  the  promises  and  representations  of  said  Green,  waited  for  him 
to  come  to  this  District  or  Baltimore  to  fulfill  his  promises  and  re¬ 
sign  his  trust,  and  had  no  knowledge  or  information  that  he  was 
taking  any  steps  looking  to  a  sale  of  said  real  estate  until  March  8th, 
A.  P.  1888.  when  Will  iam  IT.  IT.  Raleigh — the  son  in  law  of  said 
petitioner  Edwards — received  by  mail  in  Baltimore  Citv  a  letter  from 
the  said  Green :  that  said  Raleigh  came  to  the  City  of  Washington, 
and  there  for  the  first  time  learned  of  the  petition  or  report  filed  in 
this  cause  by  said  Trustee  on  March  7.  A.  P.  1888,  and  the  order  of 
the  Court  thereon  on  the  same  date  and  further  that  the  said  Green 
had  obtained  the  purchase  money  in  a  Bank  Cashier’s  check  on  New 
York  City  and  had  left  this  City;  that  said  Raleigh  traced  the  said 
Green  to  Baltimore  City,  and  there  had  an  interview  with  him  in 
which  the  said  Green  stated  that  he  had  the  monev  and  did  not 
propose  to  be  bound  by  the  wishes  of  the  parties  benefited  by  the 
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trust,  and  refused  positively  to  resign  the  Trusteeship;  that  said 
Green  left  Baltimore  City  next  morning  for  Richmond  Virginia 
where  petitioner?*  are  informed  he  now  is;  that  his  bond  in  this  cause 
is  only  for  $8,000.00;  that  lie  is  utterly  insolvent;  that  the  said  real 
estate  was  sold  by  him  for  cash  and  at  a  price  much  helow  its  true 
value,  and  1 1 1 e-e  petitioners  believe  and  allege  the  said  sale  was  made 
purposely  without  the  knowledge  of  these  petitioners,  and  for 
420  the  object  and  purpose  of  defrauding  them.”  And  said  Peti¬ 
tion  prays  a>  follows,  viz: — 

“That  the  order  passed  by  this  Court  on  March  7th,  A.  D.  1 888, 
on  the  report  of  said  Green  confirming  his  reported  sale  he  set  aside 
as  improvidcntlv  made. 

That  the  said  James  B.  Green  he  removed  from  his  trusteeship 
in  this  cause  and  some  responsible  person  be  substituted  as  Trustee 
under  said  will. 

And  that  your  petitioners  may  have  such  other  and  further  relief 
as  to  this  Honorable  Court  may  appear  proper  to  their  cause  the 
premises  being  considered." 


XIV. 

The  Decree  passed  on  May  2.  1888,  in  said  Equity  cause,  denying 
the  pravers  of  said  petition.  Which  said  decree  (after  the  caption 
thereof)  is  as  follows,  namely: — 

“This  cause  coming  on  to  he  heard  on  the  petition  of  Susan  W. 
Edwards  and  .Mice  Tyler  for  the  vacation  of  the  order  of  March 
7th.  1888.  ratifying  and  confirming  the  sale  by  the  trustee,  James  B. 
Green,  and  for  the  removal  of  said  trustee,  and  on  the  answer  of  said 
James  B.  Green,  trustee,  and  having  been  fully  argued,  it  is  this  2d 
day  of  May  1888  adjudged,  ordered  and  decreed,  that  the  prayers 
of  said  petition  be.  and  the  same  hereby  are,  denied;  from  which 
order  of  the  Court  the  petitioner*.  Susan  W.  Edwards  and  Alice  Tvler 
pray  an  appeal  to  the  Court,  in  General  Term,  which  is  allowed,  con¬ 
ditioned.  upon  the  filing  in  this  Court  by  the  said  petitioners  of  a 
bond  in  the  sum  of  fifty  dollars. 

W.  S.  COX,  .7" 

427  XV. 

The  Decree  passed  on  Dec.  4,  1888.  by  the  General  Term  of  the 
Supreme  Court  of  the  District  of  Columbia  in  said  Equity  cause  No. 
7007.  which  Decree  (after  the  Caption  thereof)  is  as  follows' 
namely : — 

“This  cause  coming  on  to  he  heard  on  appeal  from  the  Special 
Term,  and  having  been  fully  argued  by  counsel,  it  is  this  4th  dav  of 
December  A.  D  .  1888.  bv  the  Court  adjudged,  ordered  and  decreed, 
that  the  order  of  the  Equity  Court  of  May  2d.  A.  D.  1888,  overruling 
the  pravers  of  the  petition,  be  and  the  same  is  hereby  reversed:  thal 
the  order  of  said  Equity  Court  of  March  7th.  A.  D.  1888.  passed  bv 
said  Equity  Court,  on  the  report  of  the  trustee.  James  B.  Green  con¬ 
firming  the  sale  reported  by  him.  he  and  the  same  hereby  is  set  aside 
and  for  nothing  held,  and  the  said  sale  vacated,  and  that  the  said 
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James  B.  Green  be  and  be  hereby  is  removed  from  his  office  of  trus¬ 
tee,  and  denied  commissions  as  trustee,  and  be  decreed  and  hereby  is 
decreed  to  pay  the  costs  of  this  appeal  to  be  taxed  by  the  clerk,  and 
further  that  he  pay  into  the  registry  of  this  Court  in  full,  the  sum 
received  by  him  as  the  price  of  the  property,  referred  to  in  his  report 
of  March  7th,  A.  D.,  1888,  the  sale  of  which  is  hereby  vacated,  and 
any  and  all  other  money  stock,  certificate  of  deposit,  and  evidence  of 
indebtedness  received  or  held  by  him  as  trustee  under  his  appoint¬ 
ment  in  this  cause;  and  this  cause  is  herebv  remanded  to  the  Court 
in  Special  Term  to  ascertain  the  amount  to  be  paid  in  by  the  said 
Green  and  to  appoint  a  trustee  in  bis  place.  And  it  is  further  ordered 
that  the  petition  for  modification  of  t fie  foregoing  decree  by  Alexan¬ 
der  M.  Kenadav  be  dismissed  with  costs. 

E.  F.  BINGHAM, 

Chief  Justice.” 


428  “From  so  much  of  said  decree  as  sets  aside  the  sale  and 
vacates  the  order  of  March  7th.  1888.  the  purchaser,  Alex¬ 
ander  M.  Kenadav,  by  his  counsel  Calderon  Carlisle,  pravs.  in  open 
Court,  an  appeal  to  the  Supreme  Court  of  the  United  States,  which 
is  accordingly  allowed  to  operate  as  a  Supersedeas  upon  the  filing  of 
a  bond  with  good  and  sufficient  sureties  to  be  an  proved  by  the  Court 
in  the  sum  of  $5,000  conditioned  according  to  law. 

E.  F.  BINGHAM. 

Chief  Justice.” 

XVI. 


The  mandate  of  the  Supreme  Court  of  the  United  States  to  the 
Judges  of  the  Supreme  Court  of  the  District  of  Columbia  bearing 
date  on  May  22nd,  1800,  and  tiled  on  May  2d,  1890,  in  said  Equity 
Cause  No.  7907,  atlirming  said  Decree  of  December  4th,  1888. 
Which  said  Mandate  (after  reciting  said  Decree  of  Dec.  4th,  A.  D. 
1888,  and  the  fact  of  its  being  brought  into  the  Supreme  Court  of 
the  United  States  by  virtue  of  an  appeal  taken  by  Alexander  M. 
Kenaday  and  an  appeal  taken  by  James  B.  Green,  Trustee,  and  of 
said  cause  being  heard  before  said  Supreme  Court  on  the  transcript 
of  record  on  separate  appeals,  and  of  its  being  argued  by  counsel) 
process  as  follows,  namely : — 


“On  consideration  whereof.  It  is  now  here  ordered,  adjudged, 
and  decreed  by  this  Court,  that  the  decree  of  the  said  Supreme  Court, 
in  this  cause,  be,  and  the  same  is  hereby,  affirmed  with  costs;  and 
that  the  said  Susan  W.  Edwards  and  Alice  Tyler  recover  against  the 
said  Alexander  M.  Kenaday  and  James  B.  Green,  Trustee,  twenty 
dollars  for  their  costs  herein  expended  and  have  execution  therefor.” 

“March  3,  1890.” 


“You,  therefore,  are  hereby  commanded  that  such  execution  and 
proceedings  be  had  in  said  cause  as  according  to  right  and 
429  justice,  and  the  laws  of  the  United  States,  ought  to  be  had, 
the  said  appeals  notwithstanding. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  said 
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Supreme  Court,  the  twenty-second  day  of  May,  in  the  year  of  our 
-Loiu  one  thousand  eight  hundred  and  ninety. 

JAMES  II.  MoKEXNEY, 

Clerk  of  the  Supreme  Court 

of  the  United  States 

XVII. 

™e  decree  passed  on  October  17.  1800.  in  said  Equity  Cause  Xo. 
I. ■'tthstt tu ti net  and  appointing  Thomas  E.  W'aggamaii  and  Win 
11.  1 1.  Raleigh  as  Trustees  in  the  place  of  said  James  11.  Green,  and 
taking  all  title  out  of  said  Green  and  vesting  it,  and  the  trusts,  in 
the  said  W  aggaman  and  Raleigh  as  substituted  trustees.  Which  said 
Decree  famong  others)  contains  the  following  provisions,  namely— 
It  is  tins  lith  day  of  October,  A.  D.  1800.  adjnd-ed.  ordered, 
and  decreed  that  the  fee-simple  estate  in  lands  located  in  the  City 
of  W  ashington,  in  the  District  of  Columbia,  devised  bv  the  last  will 
and  testament  of  Mary  E.  Macpherson.  deceased,  to  Chanman  and 
Robert  \\ .  Maupin  upon  certain  trusts  declared  in  said  will  he  and 
the  same  is  herel'v  taken  out  of  James  R.  Green,  and  vested  in 
}}  l  la,"|  V'  TT-  Raleigh  and  Thomas  E.  Waggaman  together  with  all 

ndcw'Tp  :  T'-n’  h'ties'  and  flb,i«ations.  incident  thereto 

un nor  the  said  la^t  will  n n d  testament. 

Tt  is  further  adjudged  and  ordered,  and  decreed  that  all  the  trusts 
vested  by  the  said  will  in  the  said  James  11.  Green,  he.  and  they  are 

Will  v  "Wnr  Tp,aV  ,ie  t()  him  and  conferred  upon  the  said 
William  TT.  TT.  Raleigh  and  Thomas  E.  Waggarnan.  .subject  to  he 

terms  of  the  said  last,  will  and  testament,  and  that  the  retirin'*  trustee 

pav  owr  and  deliver  to  Ins  successors  hereby  appointed  alfmonev 

woks,  papers,  or  other  property  belonging  or  relating  to  said  trust 

430  .  ■  ]nd  is  f",[,l|('r  adiudged,  ordered,  and  decreed  that  the 

said  W  il ham  IT  IT.  Raleigh  and  Thomas  E.  Wa<*<numn 
trustees  a-  herein  provided,  shall  each  file  with  this  Couil  l.efcue 
en  mug  upon  lus  trusteeship  a  bond  m  the  sum  of  ten  thousand 
dollar-  with  a  surety  or  sunties  to  he  approved  bv  the  Court  for 
he  faithful  performance  of  his  duty  in  connection  with  the  said 
tru.-  endup  and  that  he  shall  at  all  times  he  subject  to  the  control  of 
thi.  Court  m  matters  touching  the  trust,  but  each  trustee^diall  be 
responsible  only  for  Ins  own  default. 

And  ity  further  adjudged,  ordered,  and  decreed  that  the  said 
James  R.  Green  pay  all  costs  of  the  proceeding  in  this  cause  which 
were  instituted  for  obtaining  and  have  resulted  in  the  settim*  aside 
the  sale  made  bv  him  to  Alexander  M.  Kenadav.  and  the  removal 
of  him.  the  said  James  II.  Green,  from  the  trustee-hip. 

And  this  cause  is  hereby  referred  to  the  Auditor  of  this  Court 
to  state  all  necessary  accounts,  showing  what  and  all  property  and 
money  should  he  turned  over  paid  and  passed  bv  the  said  lime  T> 
Green  to  the  trustees  William  IT.  IT.  Raleigh  and  Thomas  E  Whig- 
gaman,  and  the  beneficiaries  under  the  trusts  of  the  said  will  ”  ^ 
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XVIII. 


The  Auditor's  Report  filed  on  April  6,  1891,  in  said  Equity  cause 
No.  7907.  Which  said  Auditor's  Report  recites: — “This  cause  is 
referred  to  me  to  state  the  account  of  James  B.  Green  as  trustee, 
and  the  account  of  Alexander  M.  Kenaday  of  the  rents  of  the 
property  while  in  Ids  possession. ”  In  Schedul  A  (accompanying 
said  Auditor’s  Report  and  forming  a  part  thereof)  the  Auditor  states 
the  accounts,  as  to  Principal  and  Income  of  said  James  B.  Green, 
Trustee.  Therein  and  thereby  the  Auditor  charges  said  James  B. 

Green,  Trustee,  with  the  amount  of  530.07  received  from 
431  Chapman  Maupin,  and  after  giving  him  credit  for  certain 
expenditures  aggregating  $25.85  shows  as  follows,  viz: 

“Balance  due  from  accountant  as  Principal .  $504. 22” 


And  the  Auditor  also  charged  said  James  B.  Green,  Trustee,  with 
the  amount  of  $2,557.27  received  as  income  from  rents  collected 
and  interest  collected,  and,  after  giving  him  credit  for  certain 
expenditures  aggregating  $2,554.85  shows  as  follows,  viz: 


“Balance  of  rents  due  from  accountant 


.32” 


In  Schedule  B  (accompanying  said  Auditor’s  Report  and  form¬ 
ing  a  part  thereof)  the  Auditor  states  the  account  of  rents  col¬ 
lected  by  Alexander  Kenadv  as  follows,  viz: 

“I)r. 

To  rents  collected  and  Received  January  31, 

t /  / 


1891,  as  per  statement  tiled .  $368.00 

Cr. 

By  'Taxes  paid .  $171.40 

“  Insurance  .  5.40 

Repairs  .  35.15 

“  Water  Rents  .  5.50 

“  Allowance  for  collections  5% .  33.40 

-  250.85 


Balance  due  from  him  Jan’y  31,  1891 


$417.15 


“Since  the  preparation  of  this  account  Mr.  Kenaday  has  presum¬ 
ably  collected  the  rent  additional  to  March  31,  1891  to  be  added  to 
the  above  balance. 

JAMES  G.  PAYNE, 
Auditor  April  5,  1891.” 


432  XIX. 

The  Decree  passed  on  July  27,  1891,  in  said  Equity  cause  No. 
7907  finally  confirming  said  Auditor’s  Report.  Which  said  Decree 
(after  the  caption  thereof)  is  as  follows,  namely: 

“This  cause  coming  on  to  be  heard  upon  the  exceptions  to  the 
Auditor’s  report  of  April  4,  1891,  filed  by  James  B.  Green,  and  hav¬ 
ing  been  duly  considered,  it  is  this  27th  day  ot  July  A.  1).  1891 
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adjudjed,  ordered  and  decreed  by  the  court  that  said  Auditor’s  re¬ 
port  be  finally  confirmed,  said  Green  having  this  day  tiled  an  order 
dismissing  said  exceptions  and  consenting  to  the  ratification  of  said 
report.” 

XX. 

IJie  Order  passed  on  July  27th,  1891,  in  said  Equity  Cause  No. 
for  payment  by  the  Clerk  unto  said  Waggaman  and  Raleigh, 
trustees,  of  the  sum  of  $41  <.15  in  the  Registry  of  the  Court.  Which 
said  Order  (after  the  caption  thereof)  is  as  follows,  namely: 

“1  pon  consideration  of  the  petition  of  Waggaman  and  Raleigh, 
trustee-,  filed  herein  on  July  IN,  1891,  and  the  answer  of  A.  M.  Kena- 
day  thereto,  it  is  this  27th  day  of  July  A.  J).  1891,  ordered  by  the 
court  that  the  sum  of  four  hundred  and  seventeen  dollars  and 
fifteen  cents  ($417.1o)  retained  in  the  Registry  of  this  court  under 
order  passed  herein  on  June  22,  1891,  he  paid  by  the  Clerk  to  said 
trustees  or  their  Solicitors  of  record  in  this  cause — the  exceptions 
heretofore  filed  in  behalf  of  the  Trustee,  Green,  having  been  with¬ 
drawn.” 

XXI. 

The  Order  passed  on  Nov.  24.  1893,  in  said  Equity  Cause  No. 
7907,  for  the  payment  by  the  Clerk  unto  said  Waggaman  and 
Raleigh,  trustees,  or  their  solicitors  of  record,  of  the  sum  of 
483  $508. *>4.  \\  Inch  said  Order  (after  the  caption  thereof) 

is  as  follows,  namelv: 

“Upon  consideration  of  the  petition  of  Thomas  E.  Waggaman 
and  William  II.  II.  Raleigh,  Trustees,  it  is  this  24th,  day  of  Nov. 
1893,  Ordered  by  the  Court  that  the  Clerk  pay  to  the  said  petitioners, 
or  their  Solicitors  of  record,  the  sum  of  $508.54,  less  the  commis¬ 
sion  of  one  per  cent,  allowed  bv  law  on  all  the  monies  heretofore 
paid  into  the  Registry  of  this  Court.” 

XXII. 

The  Petition  of  Thomas  E.  Waggaman  and  William  IT.  H. 
Raleigh,  Trustees,  filed  on  Nov.  2,  1891,  in  said  Equity  Cause  No. 
7907  praying  for  a  decree  to  sell  and  convey  the  real  estate  and  to 
pay  certain  debts  out  of  the  proceeds  of  such  sale  and  to  reinvest  the 
balance  of  the  proceeds.  Which  said  Petition  (after  the  caption 
thereof)  is  as  follows,  namely: 

“To  the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
Equity  Court  for  said  District: 

The  petition  of  William  II.  II.  Raleigh  and  Thomas  E.  Wagga¬ 
man  respectfully  represent. 

1.  That  by  decree  passed  in  this  cause  they  were  duly  substi¬ 
tuted  as  trustees  under  the  Will  of  Mary  E.  Macpherson,  deceased, 
in  the  place  and  stead  of  James  P>.  Green,  and  have  qualified  as 
such  trustees. 

2.  By  the  Will  of  the  said  Mary  E.  Macpherson,  a  duly  certified 
copv  of  which  is  on  tile  in  this  cause,  reference  to  which  is  here 
made,  said  testatrix  devised  to  Chapman  Maupin  and  Robert  W. 
Maupin,  in  fee  simple,  her  lot  with  house  thereon  situated  on  F 
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Street,  between  5th  &  6th  Streets,  Washington,  D.  C.  the  same 
being  more  particularly  described,  as  follows:  Part  of  original 

434  lot  2  in  square  487,  beginning  for  the  same  at  a  point  on  the 
North  line  of  F  Street  North,  distant  02  feet  3  inches  West 

from  the  South  East  corner  of  said  Square  and  running  thence 
West  28  feet,  thence  North  101  feet  9%  inches  to  the  rear  line  of 
said  lot,  thence  East  28  feet,  and  thence  South  101  feet  9%  inches  to 
the  place  of  beginning,  in  trust  for  certain  purposes,  as  in  said  Will 
set  forth,  and  with  full  authority  to  said  trustees  in  their  discretion 
to  sell  said  real  estate,  at  public  or  private  sale,  and  to  convey  the 
same  to  the  purchasers  discharged  of  all  liability  to  see  to  the  ap¬ 
plication  of  the  purchase  money.  The  trustee  Robert  W.  Maupin 
died  in  the  year  1872,  leaving  said  Chapman  Maupin  surviving, 
and  by  decree  passed  in  this  cause  on  March  20,  1882,  said  James 
B.  Green  was  substituted  as  trustee  in  the  place  of  said  Chapman 
Maupin,  and  he  in  turn  was  succeeded  by  petitioners  as  aforesaid. 

3.  Said  real  estate  yields  an  income  of  830.01)  per  month,  this 
sum  after  deducting  taxes,  repairs  and  loss  by  reason  of  defaulting 
tenants,  and  insurance,  leaves  scarce lv  any  surplus  for  division  be¬ 
tween  the  parties  entitled  to  said  rents.  There  is  the  sum  of 
$1,000.00  due  Mess.  Garnett  and  Robinson  for  services  in  setting 
aside  a  sale  made  by  a  former  trustee,  and  other  expenses  con¬ 
nected  therewith  aggregating  some  $ — .  These  debts  were  created 
for  the  purpose  of  saving  the  estate  from  sacrifice  and  can  only 
be  paid  out  of  the  proceeds  thereof. 

4.  Your  trustees  believe  that  if  authorized  to  sell  said  property 
at  public  or  private  .-ale.  subject  of  course  to  ratification  by  this 
Court,  they  can  obtain  a  good  price  therefor,  arid  that  by  re-invest¬ 
ments  under  the  trusts  of  said  Will  about  twice  the  revenue  now 

derived  can  be  obtained.. 

435  5.  That  Susan  W.  Edwards  and  Alice  Tyler,  the  benefi¬ 
ciaries  under  said  Will,  both  of  whom  are  of  full  age,  desire 

that  such  sale  be  made  as  is  evidenced  by  their  written  request 
hereto  annexed. 

Prayers. 

Wherefore  petitioners  pray : 

1.  That  a  decree  may  be  passed  directing  the  sale  by  them  of 
said  real  estate,  at  public  or  private  sale,  subject  to  ratification  by 
the  Court,  and  authorizing  a  conveyance  in  fee  to  the  purchaser. 

2.  That  out  of  the  proceeds  of  sale  they  may  be  authorized  to 
pay  said  debts,  and  the  balance  less  commissions  and  expenses  they 
may  be  authorized  to  re-invest  according  to  the  provisions  of  said 
will. 

3.  For  such  other  and  further  relief  as  the  nature  of  the  case 
may  require. 

W.  IT.  II.  RALEIGH,  Trustee, 

Til.  E.  WAGGAMAN,  Trustee. 

“RICIFD  II.  SPENCER, 

Sol'r  for  Ralcinh .  Trustee. 

IRVING  WILLIAMSON, 

Sol  r  for  Waqqaman,  Trustee.  " 

33— 2755a 
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(Said  Petition  is  duly  sworn  —  by  said  Raleigh  and  by  said 
Waggaman.)  ' 

^  e  request  the  Court  to  pass  a  decree  for  the  sale,  bv  the  trus¬ 
tees,  Raleigh  and  Waggaman  of  the  real  estate  mentioned  in  this 
petition,  at  public  or  private  sale, 

SUSAN  Wr.  EDWARDS. 
ALICE  TYLER.” 


436 


XXIII. 


The  Decree  passed  on  Nov.  2,  1891,  in  said  Equity  Cause  No. 
Cdfb  for  sale  and  conveyance  of  said  real  estate  by  Wagga- 
man  and  Raleigh.  rl  rustces,  subject  to  the  approval  of  the  court. 
W  hich  said  Decree  (after  the  caption  thereof)  is  as  follows,  namely: 

“Upon  consideration  of  the  petition  of  William  H.  II.  Raleigh 
and  1  homas  E.  W  aggaman.  Trustees,  this  day  filed,  and  of  the 
written  consent  of  Susan  W  .  Edwards  and  Alice  Tyler  endorsed  on 
said  petition,  it  is  by  the  said  court  this  2nd  day  of  November  A. 
I).  1891,  ordered,  adjudged  and  decreed,  that  the  real  estate  de¬ 
scribed  in  these  proceedings  and  in  said  petition  being  part  of 
original  lot  two  (2)  in  square  four  hundred  and  eighty  seven  (487), 
with  the  improvements  be  sold  by  said  trustees,  either  at  public  or 
private  sale  after  at  least  ten  day’s  advertisement  in  some  newspaper 
printed  and  published  in  the  City  of  Washington,  and  such  other 
notice  as  said  trustees  may  think  proper. 

The  terms  of  sale  in  either  case  shall  be  such  as  said  trustee  shall 
deem  best  for  the  interests  of  all  concerned.  Said  trustees  shall 
report  any  sale  so  made  for  the  approval  of  this  court,  and  upon 
the  final  ratification  thereof  shall  convey  said  property  in  fee  simple 
to  the  purchaser  or  purchasers  thereof.” 

W7.  S.  COX,  J  " 


XXIV. 


The  Trustees’  Report  of  sale  of  real  estate  filed  on  Feb’y  17,  1892, 
by  said  Thomas  E.  V  aggaman  and  Win.  II.  II.  Raleigh,  Trustees, 
in  said  Equity  Cause  No.  7907.  Which  said  Trustees’  Report  of  sale 
(after  the  caption  thereof)  is  as  follows,  namely: 

“The  report  of  Win.  II.  II.  Raleigh  and  Thomas  E.  Waggaman 
respectfully  represents. 

That  they  duly  qualified  as  Trustees  in  this  Cause  in 
437  accordance  with  the  provisions  of  the  Decree  bv  which  they 
were  appointed.  By  virtue  of  the  Decree  passed  herein  on 
the  2nd  day  of  November,  1891,  they  have  made  sale  by  private 
contract,  subject  to  the  confirmation  by  this  Court,  of  the  Real  Estate 
referred  to  in  these  Proceedings,  and  fully  described  in  their  Peti¬ 
tion  filed  in  this  Cause  on  November  2nd.  1891. 

To  Jefferson  B.  Crallo  and  Abraham  Fisher,  at  and  for  the  sum 
of  817.480.  upon  the  following  terms,  namely:  .$2,500.  in  cash, 
and  the  balance  in  3  equal  instalments  of  three,  six  and  nine 
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years,  secured  by  Deed  of  Trust  on  said  property,  and  bearing  in¬ 
terest  at  the  rate  of  six  per  cent  per  annum,  payable  semi-annually. 

Said  purchasers  have  deposited  the  sum  of  $500.  wkh  your 
Trustees  on  account  of  said  cash  payment,  and  are  willing  and 
ready  fully  to  comply  upon  the  final  ratification  of  said  sale  by  the 
Court. 

Your  Trustees  believe  that  said  sale  is  in  all  respects  a  good  one, 
and  was  fairly  made,  and  the  price  in  their  judgment  is  an  ex¬ 
cellent  one,  they  having  previously  offered  said  property  at  auction 
and  obtained  a  bid  of  $11,000.  cash. 

As  shown  by  their  said  Petition  of  November  2nd,  1891,  the 
interests  of  those  beneficially  entitled  to  said  pi  operty  require  the 
sale  thereof,  and  the  two  persons  so  entitled,  both  of  whom  are 
of  full  age,  approve  said  sale  and  request  the  final  ratification 
thereof  as  is  evidenced  by  their  written  consent  endorsed  upon  this 
report. 

W.  H.  H.  RALEIGH. 

THOS.  E.  WAGGAMAN.” 

(Said  report  is  duly  sworn  to  by  said  Raleigh  and  by  said  Wag- 
gaman.) 

‘A\  e.  Susan  W.  Edwards,  and  Alice  Tyler,  beneficiaries  under 
the  \\  ill  of  Mary  E.  Macpherson  do  hereby  consent  to,  and  approve 
the  sale  of  the  property  in  these  Proceedings  mentioned  at  and 
for  the  sum  of  $17,460.  upon  the  terms  in  the  above  report  set 
forth,  and  we  request  the  immediate  final  ratification 
438  thereof. 

SUSAN  IV.  EDWARDS. 
ALICE  TYLER.” 


XXV. 

I 

^  The  order  passed  on  Febv.  17,  1892,  in  said  Equity  Cause  No. 
7907,  finally  ratifying  and  confirming  said  Trustees’  Report  of 
sale.  Which  said  Order  (after  the  caption  thereof  )is  as  follows, 
namely: 

\j 

r  “Upon  consideration  of  the  report  of  Wm.  IT.  IT.  Raleigh  and 
Thomas  E.  Waggaman,  this  day  filed,  and  of  the  consent  of  Susan 
y\  Ud wards  and  Alice  Tyler  on  said  Trustees’  Report  endorsed: 
it.  is  this  17th  day  of  February,  A.  D.  1892,  ordered  by  the  court 
that,  the  sale  by  said  trustees  reported  be,  and  the  same  is  hereby 
finally  ratified  and  confirmed.” 

XXVI. 

-A-he  vecrce  Pa?sed  on  APril  2fi-  1899,  in  said  Equity  Cause  No 
<90,  relievin';  said  W.  IT.  IT.  Raleigh  from  his  duties  as  trustee, 
and  appointing  and  substituting  Jackson  IT.  Ralston  as  trustee 
to  act  in  the  place  of  said  W.  II.  II.  Raleigh  relieved.  Which 
said  Decree  (after  the  caption  thereof)  “adjudged,  ordered  and 
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decreed  that  t lie  said  W  .  II.  II.  Raleigh  be  relieved  from  his  duties 
as  trustee  in  the  above  entitled  cause  according  to  the  prayer  of 
hi-  petition:  and  further  provided  as  follows,  namely:  “and  it 
is  further  adjudged,  ordered  and  decreed,  the  beneficiaries  having 
consented,  that  -bak.-on  II.  Pal-ton  be,  and  he  hereby  is  appointed 
substituted  trustee  to  act  in  the  place  of  the  said  \V.  II.  II.  Raleigh, 
heretofore  relieved  and  that  the  said  Jackson  II.  Ralston  shall  give 
bond  with  >urelies  approved  by  the  Court  in  the  sum  of  ten  thou¬ 
sand  dollars  for  the  faithful  performance  of  his  trust  before  enter¬ 
ing  up  at  his  duties  as  such  trustee.  \V.  S.  Cox,  Justice.’’ 


439 


XXVII. 


The  petition  of  Jackson  II.  Ral  ston  and  Harry  Lee  Rust,  Trustees 
(duly  signed  and  sworn  to  by  them)  filed  on  Jany.  0,  1903,  in 
said  h  unity  (’atue  No.  <  •  > ( ) 7 .  which  said  Petition  (after  the  caption 
thereof )  is  as  follows,  namely: 

1  he  petition  of  Jackson  II.  Ralston  and  Harry  Lee  Rust,  Trus¬ 
tees.  respectfully  represents  that  among  the  assets  that  have  come 
into  their  hand-  as  Tru-tees  are  nine  (9)  notes  secured  on  Lots 
P‘>  to  21  inclusive  in  Pluck  10  Wesley  Heights,  each  of  said  notes 
being  for  the  sum  of  Five  Hundred  and  Eighty  (380.00)  Dollars, 
except  one.  upon  which  there  is  a  credit  of  Two  Hundred  and 
Thirty  Three  and  34  100  (233.34)  Dollars;  that  said  notes  were 
all  made  by  Katharine  E.  Malone  to  the  order  of  John  F.  Wagga- 
man  and  by  him  endorsed  to  S.  E.  Allen,  Jr.,  who  in  turn  en¬ 
dorsed  the  same  to  Thomas  E.  Waggaman  and  \V.  II.  II.  Raleigh. 
Trustees  in  the  above  case,  said  notes  therefore  coming  to  the  hands 
of  these  Trustees  by  reason  of  their  succession  to  the  interests  of  said 
Thomas  E.  V  aggaman  and  W.  II.  II.  Raleigh;  that  said  Lots  in 
\\  esley  Heights,  although  .purporting  to  stand  in  the  name  of 
V  m/11'110  H  ^hdone.  U(Te  hu*t  held  V  her  for  the  joint  benefit 
of  I  honias  L  \\  aggaman  and  John  F.  Waggaman  and  the  notes 
licit  in  m*  f  ore  described  were  made  by  their  direction  and,  as  j>eti- 
tioners  are  informed  and  believe,  for  their  benefit  ;  that  said  Thomas 
h.  W  aggaman  is  the  t  rustee  named  in  the  said  Deed  of  Trust  given 
by  said  Katharine  E.  Malone  and  is  now  a  bankrupt,  and  it  is  there¬ 
fore  improper  that  he  should  act  as  Trustee;  that  a  default  has 
<MC"m(l  in  the  payment  of  interest  on  said  notes,  whereby  under 
tlie  terms  of  said  Deed  of  Trust,  they  have  all  become  due  and 
payable;  that  the  lots  upon  which  said  notes  are  secured  are  in 
the  judgment  of  these  petitioners,  insufficient  in  value  to  cancel 
said  notes  from  the  proceeds  of  their  sale  and  it  will  be  necessary 

, Af)  to  ;).l)1h,m  f1  jn(h-?mcnt  f or  deficiency  against  all  parties  there*,' 

44U  Wherefore  these  Petitioners  Pray  that  for  the  purpose  of 
enforcing  the  securities  held  by  them  they  may  have  leave 
to  bring  suit  m  Equity  in  the  Supreme  Court  of  the  District  of 

Columbia,  and  may  have  such  further  relief  as  they  are  entitled 
to  in  the  premises.  ’  J  t,ulllLU 
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And  the  Order  passed  on  said  Petition  (after  the  caption  thereof) 
is  as  follows,  namely: 

‘‘On  consideration  of  the  petition  of  Jackson  H.  Ralston  and 
Harry  Lee  Rust,  Trustees,  for  authorization  to  bring  suit  against 
Thomas  E.  Waggaman  and  others  to  remove  the  trustee  under  a 
certain  Deed  of  Trust,  for  sale  of  the  real  estate  therein  described, 
and  to  obtain  judgment  for  deficiency,  if  any  there  be,  arising  upon 
such  sale,  it  is  this  bth  day  of  January,  A.  D.  1905,  Ordered  that 
the  authorization  prayed  for  be  granted  and  the  said  Trustees  are 
instructed  to  proceed  forthwith  with  said  suit. 

THOMAS  H.  ANDERSON,  Justice.” 

XXVIII. 

The  Petition  of  Jackson  H.  Ralston,  trustee,  tiled  on  Jany.  3, 
1906,  in  said  Equity  cause  No.  7907.  Which  said  Petition  (duly 
sworn  to  by  him)  states,  “that  at  the  time  of  petitioner’s  appoint¬ 
ment  as  trustees,  he  called  upon  said  Thomas  E.  Waggaman  for 
a  list  of  the  securities  belonging  to  the  trust  and  which  at  that 
time  were  in  his  possession,  and  was  furnished  with  such  a  list; 
that  the  active  management  of  the  trust  was  carried  on  by  said 
Thomas  E.  Waggaman,  who  at  stated  intervals  distributed  to  the 
parties  concerned  their  shares  of  the  income.'* 


XXIX 

The  Petition  of  Jackson  II.  Ralston  and  Harry  Lee  Rust,  Trustees, 
filed  on  Jany.  15,  1906,  in  said  Equity  cause  No.  7907  and  duly 
signed  and  sworn  to  by  them.  Which  said  Petition  (after  the 
caption  thereof)  states  as  follows,  namely: 

441  “Your  petitioners  respectfully  represents  that,  by  an  order 
of  the  court  heretofore  passed  herein  on  the  6th  day  of 
January,  A.  D.  1905,  they  were  authorized,  empowered  and  directed 
to  enter  suit  in  Equity  against  Thomas  E.  Waggaman,  John  F. 
Waggaman,  et  al.  upon  certain  notes  more  particularly  described 
in  said  petition  and  in  said  suit,  but  being  nine  (9)' in  number 
and  secured  respectively.' upon  Lots  sixteen  (16)  to  twentv-four 
(24),  inclusive,  in  Block  ten  (10),  Wesley  Heights;  that  pursuant 
to  such  authorization,  they  commenced  such  suit,  the  same  being 
Equity  25,123  and  the  same  is  now  pending  upon  denmrrer  filed 
on  behalf  of  the  defendant,  John  F.  Waggaman ;  that  they  have 
just  received  from  Arthur  Peter.  Attorney  for  said  John  F.  Wag¬ 
gaman,  a  proposition  of  settlement,  which  is  hereto  attached  and 
marked  “Exhibit  A;”  that  they  believe  it  will  be  to  the  interest 
and  advantage  of  their  cestui  quo  trustent  that  said  proposition  be 
accepted  and  in  this  behalf  say  that  the  lots  upon  which  said  notes 
are  secured  are  of  small  value  and  entirely  insufficient  to  meet  to 
the  extent  of  more  than  twenty  or  thirty  per  cent  the  amount  of  their 
claim;  that  Thomas  E.  Waggaman  is  a  bankrupt;  that  Katharine 
E.  Malone,  as  they  are  informed  and  believe,  is  without  means  and 
the  same  is  true  of  S.  E.  Allen,  another  defendant  ;  that  the  only 
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solvent  defendant  is  John  F.  Waggaman,  and  as  his  offer  is  sixty 
per  cent  of  the  face  of  said  notes,  they  believe  it  would  he  advisable 
to  accept  the  same  and  to  be  relieved  from  pursuing  him  further, 
reserving  to  themselves,  however,  the  right  to  recover  against  Thomas 
E.  Waggaman,  trustee,  as  much  of  the  amount  remaining  unpaid 
as  it  may  be  possible  to  secure. 

hcrefore  Petitioners  Pray  that  an  order  may  be  passed  author¬ 
izing  them  to  accept  the  proposition  hereinbefore  referred  to.  subject 
to  their  right  to  proceed  further  against  Thomas  E.  Waggaman; 

and  that  they  may  have  such  further  and  other  relief  as 
442  they  are  entitled  to  in  the  premises.” 

And  said  “Exhibit  A.”  attached  to  said  Petition,  is  as  fol¬ 
lows,  viz: 


u 


“Washington,  D.  C.,  Nov.  22,  1905.” 
Jackson  IT.  Ralston,  Esq.,  Bond  Bid.,  City. 


Dear  Sir:  ithout  perjudice  to  my  clients’  rights  and  by  way  of 

compromise,  I  make  the  following  proposition  on  behalf  of  John 

F.  Waggaman,  in  reference  to  Equity  suit  No.  25,123,  Ralston,  et 

al.,  vs.  Waggaman,  et  al.  Obtain  from  the  court  a  decree  for 

the  sale  of  lots  16  to  24  inclusive,  in  block  10  Wesley  Heights, 

in  the  District  of  Columbia,  at  which  sale  we  will  bid  00%  of  the 

unpaid  principal  of  the  notes  secured  thereon,  which  form  the 

basis  of  the  said  suit.  We  will  also  pay  the  costs  of  advertising, 

the  trustee’s  commission,  one  of  whom  is  to  be  named  by  you 

and  one  bv  us. 

*/ 

We  will  a  Do  pay  to  you  upon  the  completion  of  the  compromise 
the  sum  of  $125,  as  your  counsel  fee,  in  consideration  of  all  of 
which,  John  F.  W  aggaman  is  to  be  released  from  all  liability  upon 
said  notes  and  upon  the  indebtedness  for  which  they  were  given. 

Very  truly  yours, 


ARTHUR  PETER.” 


XXX. 

_  The  Order  passed  on  Jany.  15,  1906,  in  said  Equity  Cause  No. 
7907.  Which  said  Order  (after  the  caption  thereof)  provides  as  fol¬ 
lows,  namelv: 


“It  is  this  15th  day  of  January,  1906  Ordered  that  the  trustees 
have  leave  to  make  the  compromise  with  John  F.  Waggaman  set 
out  in  said  petition,  but  subject  to  and  without  detriment  to  their 
right  to  proceed  further  against  Thomas  E.  Waggaman.” 

443  XXXI. 


The  Petition  filed  on  August  29,  1904,  in  said  Equitv  Cause  No. 
7907:  and  also  Exhibits  “A”,  and  “B”  attached  to  said  petition. 
Which  said  Petition,  duly  sworn  to  by  Jackson  II.  Ralston  (among 
°f her  things)  states: — That  Thomas  E.  Waggaman  and  W.  IT.  IT 
Raleigh  were  appointed  trustees  many  years  ago;  that  said  Raleigh 
resigned  as  trustee  about  April  1899.  and  said  resignation  was  duly 
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accepted  by  this  court;  and  that  said  Jackson  H.  Ralston  was  substi¬ 
tuted  as  trustee  in  his  place,  conditioned  that  he  give  a  bond  for 
$10,000,  which  bond  was  given,  and  he  entered  upon  his  duties  as 

trustee. 

And  then  further  states,  as  follows,  namely: — 

“2.  At  or  about  the  time  of  his  appointment  as  trustee  he  asked 
Thomas  E.  Waggaman  for  a  statement  of  the  condition  of  said 
trust  and  received  a  statement  of  which  the  following  is  a  copy: 


‘Washington,  D.  C.  Febv.  21,  1899. 

Thomas  K.  WJmgaman,  Real  Estate  Broker  and  Auctioner,  No.  917 
F  Street,  N.  W. 


In  Account  with  T.  E.  Waggaman  and  W.  H.  H.  Raleigh,  Trustees. 

444  N.  B. — Please  report  any  errors  which  may  occur  in  your 
account  as  soon  as  discovered. 


Grade  and  Fisher  notes  paid .  9,973.32 

Feby.  21 — Loan  to  F.  A.  Moore,  notes  dated  June 
24,  1887,  extended  to  June  24,  1900 
on  or  before,  interest  at  6% — secured 

in  Woodley  Park  . 

“  21 — Loan  to  F.  A.  Moore,  notes  dated 

Feby.  11,  1887  extended  to  Feby.  11, 

1902  on  or  before  secured  on  Woodley 


Park,  interest  at  6% .  1,900. 

“  21 — Loan  to  F.  II.  G.  White,  note  date- 

Jany.  13-90  extended  to  Jany.  13, 

1902  on  or  before  secured  on  lot  9 

Widow’s  Mite,  interest  at  6% .  7,273.32 


9,973.32  9,973.32 


You  will  receive  interest  semi  annually  on  $9,973.32  from  Feby. 
21/99. 

Notes  in  above  transaction  held  at  office  for  collection  of  interest 
and  principal 

(Signed)  TIIOS.  E.  WAGGAMAN,  77 

That  from  that  time  until  recently  interest  has  been  paid,  appar- 
entlv  in  conformitv  with  said  statement.” 

“3.  That  within  the  past  few  days,  becoming  alarmed  on  account 
of  reports  of  said  Waggaman’s  financial  condition,  this  undersigned 
has  applied  to  said  Waggaman  to  see  the  notes  he  was  supposed  to 
hold  as  trustee,  and  was  referred  to  his  note  clerk.  On  speaking  with 
her,  he  was  shown  eight  notes  numbered  6  to  14,  inclusive,  for  $580, 
each,  executed  by  K.  E.  Malone  to  the  order  of  John  F.  Waggaman, 
endorsed  by  John  F.  Waggaman  and  S.  E.  Allen,  Jr.,  and  purport¬ 
ing  to  be  secured  on  lots  16  to  24,  inclusive,  in  Block  10, 
445  W  esley  Heights,  the  final  endorsement  on  said  notes  being  to 
Raleigh  and  W  aggaman,  trustee.  lie  was  also  shown  a  note 
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of  Fannie  A.  Moore  to  William  II.  Hodges,  endorsed  to  WTaggaman 
and  Raleigh,  trustees,  lor  the  sum  of  $800.,  and  purporting  to  be  se¬ 
cured  on  W  oodiey  Hark ;  but  the  remaining  notes,  aggregating  about 
1  en  1  hou sand  (10,000)  Hollars,  he  was  not  shown  by  said  clerk,  but 
simply  referred  to  said  \\  agganian  and  his  attorney  without  being 
gi\en  any  satisfaction  whatsoever.  That  he  has  since  made  written 
demands  on  said  W  agganian  to  see  said  notes,  copies  of  which  de¬ 
mands  are  hereto  attached  and  marked  “Exhibits  “A”  and  “B,”  but 
without  response;  that  this  trustee  tears  that  said  Waggaman  has 
not  said  notes  in  his  possession  and  that  since  this  trustee  was  ap¬ 
pointed,  they  have  been  made  away  with  by  said  Waggaman  in  some 
manner  unknown  to  this  petitioner. 

4  his  petitioner  slates,  on  information  and  belief,  that  the  said 
W  agganian  at  the  present  time  is  bankrupt  and,  therefore,  not  a 
lit  man  to  act  as  trustee  in  this  cause. 

W  herefore  petitioner  prays: 

1.  That  said  W  agganian  may  be  required  to  account  forthwith  for 
all  the  notes  and  moneys  in  his  possession  belonging  to  this  trustee¬ 
ship  A  that  he  may  be  removed  as  trustee.” 

‘Exhibit  .V.' — (attached  to  same.) 


“August  29,  1904. 

••Thomas  E.  Waggaman,  Esq.,  Washington,  I).  C. 

"Dear  Sir:  I  have  called  at  your  ollice  for  the  purpose  of  seeing 
the  \\  liite  notes  which  are  supposed  to  have  been  taken  and  invested 
by  you  as  trustee  for  the  benefit  of  the  trusteeship  in  Maupin  v.  Ed¬ 
wards,  and  1  have  addressed  letters  to  Mr.  Williamson  and  yourself 
with  relation  to  this  matter,  which  letters  remain  unanswered. 
446  In  view  of  the  foregoing,  unless  satisfactory  explanation  of 
the  whole  situation  is  made  to  me  by  12  o'clock  today,  I  shall, 
as  attorney  for  Miss  Edwards,  as  well  as  co-trustee,  be  compelled  to 
apply  to  the  equity  court  for  your  removal.” 

‘Exhibit  B.' — (attached  to  same.) 


“August  29,  1904. 

“Thomas  E.  Waggaman,  Esq.,  Washington,  1).  C. 

“Dear  Sir:  Please  correct  the  notice  just  sent  you  by  referring  to 
the  E.  A.  Moore  notes  instead  of  the  \\  liite  notes.  I  may  add  that 
1  am  not  statislied  with  the  condition  of  alfairs  relative  to  any  of 
the  notes/' 

XXXII. 


That  part  of  the  answer  of  the  defendant,  Jackson  II.  Ralston, 
Trustee,  tiled  on  October  24,  1906,  in  said  Equity  Cause  No.  7907 
to  the  petition  tiled  on  March  if,  1906  in  said  Equity  Cause  No.  7907, 
by  Susan  W.  Edwards  and  Alice  Tyler  Easter,  which  part  of  his  said 
answer  is  contained  in  paragraph  19  thereof,  and  is  as  follows, 
namely : — 

St 

“Answering  the  19th  paragraph  of  the  petition*  this  respondent 
says  that  he  admits  the  correctness  of  the  quotation  from  his  petition 
herein  of  January  if,  1906,  save  that  through  some  omission  in  said 
petition  he  only  referred  to  one  of  the  two  pages  of  account  handed 
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him  by  said  Waggaman.  That  a  full  and  correct  statement  of  the 
condition  of  the  trust  as  furnished  him  by  Waggaman  at  the  time 
this  respondent  became  trustee,  is  as  follows:” 

447  “Washington,  D.  C.,  Ap’l  3,  1899. 

Thomas  E.  Waggaman,  “Real  Estate  Broker  and  Auctioneer,  No. 

917  F  Street,  N.  W. 

In  account  with  Thos.  E.  Waggaman  and  W.  H.  II.  Raleigh, 
Trustees. 

N.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered. 

F.  II.  G.  White  Note  due  Ap’l  1st,  1899.  .  .  $4,986.68 

Ap’l  1 — Roan  to  K.  E.  Malone,  notes 
dated  Feb’y  13  799  for  3  years, 
secured  on  lots  16  to  24,  Sq.  10, 

Wesley  Heights,  interest  payable 

semi-ann.  at  6%.  . .  $4,986.66 


$4,986.66  $4,986.66” 

“Eight  notes  of  $580.  each  and  one  for  $346.66  held  at  office 
for  collection  of  interest  and  principal.  You  will  receive  interest 
on  the  above  notes  from  Ap’l  1st  to  Aug.  13/99.  It  is  agreed  that 
these  notes  may  be  paid  at  any  time,  with  interest  to  date  of  pay¬ 
ment. 

TIIOS.  E.  WAGGAMAN,  77' 


“Oralle  and  Fisher  Notes  paid .  $9,973.32 

Feb’v  21 — Roan  to  F.  A.  Moore,  note  dated 
June  21  1887  extended  to  June 
24,  1900  on  or  before,  interest 
at  6% — secured  on  Woodley 
Park .  $800. 

“  21 — Roan  to  F.  A.  Moore,  Notes 

dated  Feb’y  11,  1887  extended 
to  Feb’y  11,  1902  on  or  before, 
secured  on  Woodley  Park,  in¬ 
terest  at  6% .  1,900. 

“  21 — Roan  to  F.  IT.  G.  White,  Note 

dated  Jan’y  13  90  extended  to 
Jan’v  13,  1902  on  or  before, 
secured  on  l  ot  9  Widow’s  Mite, 
interest  at  6%... .  7,273.32 


$9,973.32  $9,973.32” 


“You  will  receive  interest  semi-annuallv  on  $9,973.32  from  Feb’y 
21  99.  Note-  in  above  transaction  held  at  office  for  collection  of 
interest  and  principal. 

TIIOS.  E.  WAGGAMAN,  T” 

34 — 2755a 
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448  XXXIII. 

That  part  of  the  amended  answer  of  the  defendant,  William  H. 
II.  Raleigh  tiled  on  March  29,  1907,  in  said  Equity  Cause  No.  7907 
to  the  petition  tiled  on  March  3,  1906  in  said  Equity  Cause  No. 
7907,  by  Susan  W.  Edwards  and  Alice  Tyler  Easter,  which  part  of 
his  said  answer  is  contained  in  paragraph  19  thereof,  ami  is  as 
follows,  namely: 

“Your  respondent  further  says  that  the  last  information  received 
by  your  respondent  as  to  the  condition  of  the  securities  of  the  said 
estate  was  received  from  the  said  Waggaman  as  follows: 


Washington,  I).  C.,  Feb'y  21,  1899. 

Thomas  E.  W aggaman,  Real  Estate  Broker  and  Auctioneer,  No. 

917  F  Street. 

In  account  with  T.  E.  Waggaman  and  W.  II.  II.  Raleigh,  Trus¬ 
tees. 

Feb.  21 — Cralle  &  Fisher  notes  paid .  $9,973.32 

“  “  — Loan  to  F.  A.  Moore,  note  dated 

June  24/87  extended  to  June  24, 

1900,  on  or  before.  Interest  at 

6%  secured  on  W  oodley  Park .  $800.00 

“  “  — Loan  to  F.  A.  Moore,  notes  dated 

Feb.  11/87,  extended  to  Feb.  11, 

1902,  on  or  before,  secured  on 

Woodley  Park,  interest  at  6% .  1,900.00 

“  “ — Loan  to  F.  II.  G.  White,  notes 

dated  Jan.  13/90,  extended  to 
Jan.  13,  1902,  on  or  before,  se¬ 
cured  on  lot  9,  Widows  Mite,  in¬ 
terest  at  6% .  7,723.32 


$9,973.32  $9,973.32 

Y  ou  will  receive  interest  semi-annually  on  $9,973.32  from  Feb. 
21.  1899.  Notes  in  above  transaction  held  at  ollice  for  collection 
of  interest  and  pricipal. 

TIIOS.  E.  WAGGAMAN.” 
449 

“Washington,  D.  C.,  April  3,  1899. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  No. 

917  F  Street,  N.  W. 

In  Account  with  Thos.  E.  Waggaman  and  Wm.  II.  II.  Raleigh, 
Trustees. 

F.  II.  G.  White  note  due  Apr.  1,  1899 .  $4,986.66 

Apr.  1 — Loan  to  K.  E.  Malone,  notes  dated 
Feb’y  18  99  for  three  years,  se¬ 
cured  on  lots  16  to  24,  scj.  10, 

Wesley  IIeinhts,  interest  payable 
sem-an.  at  6% . 


$4,986.66 


ALICE  TYLER  EASTER. 
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Eight  notes  of  $580.  each  and  one  for  $348.66,  held  at  office  for 
collection  of  interest  and  principal.  You  will  receive  the  interest 
on  the  above  notes  from  April  1st  to  Aug.  13/99.  It  is  agreed 
that  these  notes  may  be  paid  at  any  time  with  interest  to  date  of 
payment.” 

XXXIV. 

^  The  Order  passed  on  Dec.  19  A.  D.,  1905.  in  said  Equity  Cause 
No.  7907.  Which  said  Order  (after  the  caption  thereof)  is  as  fol¬ 
lows,  namely: — 

“Upon  consideration  of  the  resignation  of  Jackson  IT.  "Ralston  as 
trustee  in  the  above  entitled  cause,  it  is  this  19th  day  of  December, 
1905,  Ordered;  that  the  said  resignation  be  accepted,  and  this  cause 
referred  to  the  Auditor  to  state  his  accounts  as  trustee,  with  such 
allowances  for  attorney’s  fees  as  may  be  proper  under  the  circum¬ 
stances. 

THOMAS  II.  ANDERSON,  Justice " 

450  XXXV. 

The  Order  or  Decree  passed  on  December  22nd,  A.  D.,  1905,  in 
said  Equity  Cause  No.  7007  setting  acide  and  vacating  the  afore¬ 
said  order  of  December  19th,  1905.  Which  said  Order  or  Decree 
of  December  22,  1905  (after  caption  thereof)  is  as  follows,  namely: — 

“On  motion  of  Alice  Tvler  Easter  one  of  the  beneficiaries  in  the 
above  entitled  cause,  it  is  hereby  adjudged,  ordered,  and  decreed, 
that  the  order  passed  in  this  cause  on  December  19,  1905,  be  and 
the  same  is,  hereby  this  22d.  day  of  December,  1905,  by  the  Court, 
set  aside  and  vacated. 

By  the  Court, 

THOS.  H.  ANDERSON,  Justice ." 
XXXVI. 

The  certified  copy  of  Jackson  H.  Ralston’s  Bond,  which  certi¬ 
fied  copy  of  his  said  Bond  is  filed  with  the  Original  Petition  of 
Susan  W.  Edwards,  et  ah,  on  March  3,  1906,  in  said  Equity  Cause 
No.  7907,  and  is  marked  Exhibit  “B”  for  identification. 

XXXVII. 

The  certified  copy  of  William  II.  IT.  Raleigh’s  Bond,  which  cer¬ 
tified  copy  of  his  said  Bond  is  filed  with  the  Original  Petition  of 
Susan  W.  Edwards,  et  ah,  on  March  3,  1906,  in  said  Equity  Cause 
No.  7907.  and  is  marked  Exhibit  “C”  for  identification. 

451  XXXVIII. 

The  certified  copy  of  Thomas  E.  Waggaman’s  Bond,  which  cer¬ 
tified  copy  of  his  said  Bond  is  filed  with  the  Original  Petition  of 
Susan  W.  Edwards,  et  ah,  on  March  3,  1906.  in  said  Equity  Cause 
No.  7907,  and  is  marked  Exhibit  “D”  for  identification. 
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Exhibit  C.  R.  No.  1. 


Notice  from  Mrs.  Easter's  solicitors  to  the  respective  defendants, 
and  their  solicitors,  to  produce  the  following  original  accounts  ren¬ 
dered  hv  Thomas  E.  Waggaman  unto  Thomas  E.  Wancaman  and 
«.  _  ■  • 

William  TT.  11.  Raleigh.  Tr's.  concerning  the  trust  estate  involved 
in  this  controversy  at  the  taking  of  testimony  on  the  20th  of  Janu¬ 
ary  A.  D.  1010,  which  accounts  were  respectively  dated,  or  if  not 
dated,  or  not  correctly  dated,  were  respectively  rendered  by  said 
Thomas  E.  Waggaman  unto  said  Thomas  E.  Waggaman  and  Will¬ 
iam  IT.  II.  Raleigh,  Trustees,  on  or  about  the  following  dates, 
namely: — November  10.  1801.  December  21.  1801.  January  15, 
1802.  November  0.  1808.  March  20.  1801.  November  5,  1801.  April 
5.  1895,  November  4,  1895.  July  1.  1806.  September  16,  1898.  Oc¬ 
tober  1.  1896.  October  8.  1808.  March  80.  1807.  October  4,  1807, 
March  30.  1808.  September  30.  1898,  October  3,  1898,  April  3,  1800, 
and  April  3.  1899.  and  undated  account5  rendered  on  or  about 
April  1.  1897.  April  1.  1898.  February  22,  1809  and  February  22, 
1809.  and  the  following  original  accounts  rendered  by  Thomas  E. 
Waggaman  unto  Thomas  E.  Waggaman  and  Jackson  TE  Ralston, 
Tr’s.  concerning  the  trust  estate  involved  in  this  controversy,  and 
which  accounts  were  respectively  dated  or  if  not  dated,  or  not  cor¬ 
rectly  dated  were  respectively  rendered  by  said  Thomas  E.  Wagga¬ 
man  unto  said  Thomas  E.  'Waggaman  and  Jackson  II.  Rabton, 
Trustees,  on  or  about  the  following  dates,  namely: — August  23, 
1899.  February  21.  1900,  August  21.  1900.  February  21,  1901, 
August  21,  1901,  an  account  erroneously  dated  February  21,  1901, 
rendered  on  or  about  February  21.  1 002,  and  accounts  dated  Au¬ 
gust  25.  1902.  February  20.  1903.  February  21,  1904,  August  23, 
1904.  and  an  account  erroneously  dated  February  21.  1903,  ren¬ 
dered  on  or  about  August  21,  1903.  Also  a  certain  original  promis¬ 
sory  note  made  bv  F.  TE  G.  White,  dated  January  13,  1890.  for 
$7,333.33.  and  payable  to  the  order  of  Henry  Smith  one  year  after 
date,  with  interest  thereon  until  paid,  and  secured  by  a  deed  of 
trust  dated  January  13,  1890.  and  recorded  February  18, 
453  1890,  in  Tiber  No.  1182,  Folio  309.  of  the  Eand  Records  of 

the  District  of  Columbia.  And  the  fob  owing  original  letters 
written  by  Ecigh  Robinson  to  Mr.  Jack«on  IT.  Ralston,  dated  De¬ 
cember  12.  1905,  December  22.  1905,  December  23,  1905.  Decem¬ 
ber  28.  1905.  said  notice  signed  by  Eeigh  Robinson  and  Conway 
Robinson,  solicitors  for  Alice  T.  Easter,  and  service  of  conv  accepted 
and  acknowledged  by  Eugene  A.  Jones,  attorney  for  Jackson  TT. 
Ralston,  and  Charles  A.  Doughlas,  attorney  for  William  TI.  TT. 
Raleigh. 

Exhibit  TI.  R.  D.  No.  2. 

Articles  of  Agreement  entered  into  between  Thomas  E.  "Wagga¬ 
man.  John  F.  Waggaman.  TTenrv  P.  Waggaman.  and  dated  July 
14,  1887.  recite.?  the  parties  hereto  are  owner5  in  fee  simple  of 
certain  tracts  of  land  in  the  District  of  Columbia  and  have  caused 
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said  property  to  be  conveyed  to  Thomas  E.  Waggaman  and  John 
Eidont  to  hold  upon  certain  trusts  set  forth  and  declared  in  deed 
of  even  date  with  these  presents,  reference  to  which  is  hereby  made 
as  a  part  hereof.  Recites  that  the  interest  of  said  parties  in  said 
tracts  is  as  follows:  In  tract  known  as  “Woodley,”  as  described  in 
deed  recorded  in  Taber  1225,  Folio  330.  of  the  Land  Records  of  the 
District  of  Columbia,  reference  to  which  is  made,  to  be  one  undivided 
one-fourth  in  Thomas  E.  Waggaman.  one  undivided  one-half  in 
John  F.  Waggaman  and  one  undivided  one-fourth  in  Henry  P. 
Wa^aman  and  in  a  certain  tract  known  as  the  Clark  tract,  as  de¬ 
scribed  in  a  deed  recorded  in  Taber  1231,  at  Folio  68,  reference  to 
which  is  made,  to  be  one  undivided  one-fourth  in  Thomas  E.  Wag¬ 
gaman.  one  undivided  one-half  in  John  T .  5\  ageaman,  and  one  un 
divided  one-fourth  in  Henry  P.  Waggaman,  and  in  a  certain  tract 
known  as  the  Warder  tract,  as  described  in  a  deed  recorded  in  Liber 
No.  1246,  at  Folio  38,  reference  to  which  is  made,  in  Thomas  E. 
Waggaman  one  undivided  one-half,  in  John  F.  Waggaman  one  un¬ 
divided  one-fourth,  and  in  Henry  P.  Waggaman  one  undivided 
one-fourth. 


454  And  further  states: — 

“And  whereas,  in  said  deed  of  even  date  herewith,  to  said 
Thomas  E.  Waggaman  and  John  Ridout.  trustees,  reference  is  made 
to  an  agreement  in  writing,  signed  by  the  three  (3)  parties  inter¬ 
ested  in" said  property,  which  agreement  these  presents  is. 

Now,  therefore,  said  three  parties  agree  and  bind  themselves  as 
follows-  “Said  trustees,  Waggaman  and  Ridout,  shall  be  entitled 
to  a  commission  of  one-half  of  one  per  cent,  of  the  gross  proceeds 
of  anv  sales  made  bv  them  under  said  deed;  Thomas  E.  W  aggaman 
and  John  F.  Waggaman  shall  have  the  exclusive  management  of 
said  property  in  respect  to  improvement  thereof  until  such  improve¬ 
ments  are  completed  in  the  same  manner  as  the  property  on  the 
South  side  of  the  road  is  improved  and  also  in  relation  to  the  time, 
price  and  terms  of  sale  of  said  property,  or  any  part  thereof,  for  the 
period  of  five  vears  from  this  date;  any  party  to  this  agreement  shall 
have  the  right  to  sell  or  pledge  his  share  in  said  property  by  tiling 
an  alignment  in  writing  and  a  copy  of  said  contract  or  agreement 
with  each  of  said  trustees  and  with  the  other  parties  to  this  agree¬ 
ment  and  it  shall  be  the  duties  of  said  trustees  to  carry  out  the 
terms  thereof,  but  no  such  contract  of  sale  or  pledge  shall  m  any  wise 
interfere  with  the  stipulations  of  this  agreement  or  with  the  man¬ 
agement  of  the  propertv  or  with  the  powers  and  duties  of  said  trus¬ 
tees  as  set  forth  in  said  deed  of  even  date  herewith ;  said  trustees  re¬ 
tain  out  of  the  proceeds  of  any  sales  made  by  them  a  sufficient 
amount  to  secure  and  make  safe  the  encumbrances  on  said  property 
according  to  their  discretion,  and  the  surplus,  after  all  proper  deduc¬ 
tions  shall  be  distributed  to  said  parties  according  to  their  respect- 
ive  interests.  In  the  event  of  any  sale  or  assignment  it  shall  he 
the  duty  of  the  trustees  to  distribute  in  accordance  with  the  terms 
thereof.'  In  case  any  party  hereto  shall  fail  to  pay  Ins  share  of  the 
encumbrances,  interest  and  taxes,  they  may  be  paid  by  any  other 
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Party  to  this  agreement  or  any  partv  obtaining  an  interest 
•K>o  by  an  assignment  and  the  amount  so'paid  shall  bear  interest 
at  the  rate  of  ten  per  cent,  per  annum  and  if  said  parties 
neglect  to  repay  said  amount  within  ninety  days  after  demand  by 
trustees  the  said  trustees  shall  make  private  sale  of  the  interest  of  said 
parties  so  in  default  and  the  purchaser  thereof  shall  succeed  to  all 
the  rights  of  said  party.  In  the  event  of  the  death  of  any  party 
to  this  agreement  his  heirs  or  devisees  shall  succeed  to  his  interest, 
hut  the  death  of  one  party  shall  in  no  wise  interfere  with  the  opera¬ 
tion  of  this  agreement  or  said  deed  of  even  date  herewith.  At  the 
end  of  fi\e  years  from  this  date,  or  sooner,  if  the  encumbrances  on 
said  property  are  paid  prior  to  that  time,  the  trustees  shall  offer  any 
property  remaining  unsold  at  public  auction  upon  such  terms  as 
they  think  best  and  out  of  the  proceeds  they  shall  pay  the  cost  of 
such  sale  and  their  commission,  and  the  balance  of  any  encumbrance 
unsatisfied,  and  distribute  the  balance  among  the  parties  according 
to  their  respective  interests;  any  pledgee  or  purchaser  of  the  interest 
of  either  of  said  parties  shall  be  bound  by  the  provisions  of  this 
agreement  and  shall  succeed  to  all  the  rights  and  privileges  thereof 
to  the  same  extent  and  as  if  signed  bv  him  and  shall  also  be  bound 
by  the  provisions  of  the  deed  of  even  date  herewith.  All  powers  con¬ 
ferred  upon  the  trustees  are  conferred  upon  the  survivor  thereof  and 
the  existence  of  this  agreement  shall  not  impose  any  liability  upon 
any  one  dealing  with  said  trustees  to  see  to  the  application  of  any 
money  paid  them. 


Exhibit  C.  R.  No.  2. 

Thomas  E.  Waggaman ’s  letter  press  copy  of  his  account,  dated 
November  10,  1891,  in  his  Interest  Rook  No.  14,  page  192,  rendered 
to  Thomas  E.  Waggaman  and  W.  IT.  IT.  Raleigh,  Tr’s,  showing  re¬ 
ceipt  of  rent  of  511  F  Street,  N.  \\  .,  for  October  and  November, 
$60.00,  and  payment  of  Auditor’s  fee  $25.00,  insurance  premiums 
$12.00,  check  to  Alice  Tyler  $6.50,  and  Susan  W.  Edwards,  $6.50. 

456  Exhibit  C.  R.  No.  2-A. 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C.  R. 
No.  2;  but  shows  also  the  full  heading  thereof  (the  printed  part  of 
which  did  not  copy  in  said  Waggaman’s  letter  press  copy  book), 
said  heading  being  as  follows: — 


“Washington,  D.  C.,  Nov.  19,  1S91. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer. 

In  aeount  with  Thomas  E.  Waggaman  and  W.  H.  H.  Raleigh, 
Trustees. 

N.  B. — Please  report  any  errors  which  may  occur  on  your  account 
as  soon  as  discovered.” 


ALICE  TYLER  EASTER. 
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Exhibit  C.  R.  No.  3. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
December  21,  1891,  in  his  Interest  Book  No.  14,  page  297,  rendered 
to  T.  E.  Waggaman  and  W.  H.  H.  Raleigh,  Tr’s,  showing  receipt 
of  rent  of  511  F  Street,  to  January  1,  1892,  $30.00,  and  cheek  to 
Alice  Tyler.  $15.00  and  to  Susan  W.  Edwards,  $15.00 

Exhibit  C.  R.  No.  4. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
January  15,  1892,  in  his  Interest  Book  No.  14,  page  384,  rendered 
to  Waggaman  and  Raleigh,  Tr’s,  showing  receipt  of  rent  of  511  F 
Street,  N.  W.,  for  month  of  January,  1892,  $30.00,  and  check  to 
Alice  Tvler  $15.00  and  to  Susan  W.  Edwards  $15.00. 

Exhibit  G.  R.  No.  5. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
November  9,  1893,  in  his  Interest  Book  No.  17,  page  227,  rendered 
to  Waggaman  and  Raleigh,  Tr’s,  showing  receipt  of  interest  on  note 
of  J.  B.  Cralle  of  $14,959.98  from  date  of  note  to  September  29, 
1893,  six  months,  $448.79,  and  check  to  Susan  W.  Edwards  $224.39 
and  to  Alice  Tyler  $224.39  and  fractions  one  cent. 


457  Exhibit  C.  R.  No.  6. 

i 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  _dated 
March  29,  1894,  in  his  Interest  Account  Book  No.  17,  page  747,  ren¬ 
dered  to  Waggaman  and  Raleigh,  Trs.,  showing  receipt  of_  semi¬ 
annual  interest  paid  by  Cralle  and  Fisher  amounting  to  $418  <9  and 
check  to  Susan  W.  Edwards  $224.39  and  to  Alice  Tyler  $224.39  and 

fractions  one  cent. 


Exhibit  C.  R.  No.  7. 

Thomas  E  Waggaman’s  letter  press  copy  of  his  account  dated  ^No¬ 
vember  5,  1894,  in  his  Interest  Account  Book  No.  18,  page  724, 
rendered  to  Waggaman  and  Raleigh,  Trs.,  showing  receipt  ^of  in¬ 
terest  paid  bv  Cralle  and  Fisher  to  September  29,  1894,  $448.79  and 
check  to  Susan  W.  Edwards  $224.39  and  two  checks  to  Alice  Tyler, 
one  for  $77.09  and  another  for  $147.30  and  fraction  one  cent. 

Exhibit  C.  R.  No.  7-A. 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C.  R. 
No.  7;  but  shows  also  the  full  heading  thereof  (the  printed  part 
which  did  not  copy  in  said  Waggaman’s  letter  press  copy  book), 
said  heading  being  as  follows: 
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Washington,  D.  C.,  Nov.  5,  1894. 


Thomas  E.  Waggaman, 


Real  Estate  Broker  and  Auctioneer. 


In  Account  with  \\  aggaman  and  llaleigh,  Trustees. 

R*  Blease  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered/’ 


Exhibit  C.  IT  No.  8. 


Thomas  E^  \\  aggaman  s  letter  ])ress  copy  of  his  account  dated 
April  o,  1895,  in  his  Interest  Book  No.  19,  page  4(34,  rendered  to 
\\  aggaman  and  Raleigh,  Trs.,  shows  receipt  of  interest  to 
March  29,  189.),  paid  by  Cralle  and  Fisher  and  amounting 
_1T  t0  and  check  to  Alice  Tyler  $224.39,  and  to  Susan 

M  .  Edwards  $224.39  and  fraction  one  cent. 


Exhibit  C.  R.  No.  9. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated  No- 
v ember  4,  1895,  from  his  Interest  Book  No.  20,  page  475,  rendered 
to  M  aggaman  and  Raleigh,  Trs.,  showing  receipt  of  semi-annual  in¬ 
terest  on^Cralle  and  Fisher  notes  to  September  29,  1895,  amounting 
to  $448.79,  and  deduction  ol  trustees’  commission  at  five  per  cent 
on  $2,243.75,  amounting  to  $112.19,  and  check  to  Susan  W.  Ed¬ 
wards  for  $1(38.30  and  to  Alice  lyler  lor  same  amount. 


Exhibit  C.  R.  No.  9-A. 


“Washington,  D.  C.,  November  4,  1895. 
Thomas  E.  W  aggaman,  Real  Estate  Broker  and  Auctioneer. 


In  account  with  W  aggaman  and  Raleigh,  Trustees. 

^  R lease  report  any  error  which  may  occur  in  your  account 
as  soon  as  discovered.” 


Exhibit  C.  R.  No.  10. 


t  2Vf  ?SJ'?mnn’s  'etter  Press  copy  of  his  account  dated 

July  1,  1890,  in  Ins  Interest  I>ook  No.  21,  pace  814,  rendered  to  T 

E  A'T'"an  a,V,  "  i  Vi ,I-  Vnlcish-  Trs-’  Payment  of  Cralle 
4nd\vimerr  «4  oAl-  '•  ,  '  ‘"I'  “"lne  'Served  for  White  loan,  Block 
it  ulnf iJt’t  \  I,’.'  ""/"!*  n"10,"nt  f.'?m  April  1.  date 


r  nr,  ,  T  ,  - -  '  •  ci  1 1 1  1 1 1 1  r  XIUII1  .\nril  1  flntp 

of  \\  lute  loan  to  July  1.  1898,  $74.97.  check  to  Alice  Tvlcr  887  40 
to  ►  usan  M  .  Edwards  $37.39,  reserved  for  White  loan  $4,986.66  ’ 


ALICE  TYLER  EASTER. 
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459  Exhibit  C.  R.  No.  11. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
September  16,  1796,  from  his  interest  book  No.  22,  page  223,  ren¬ 
dered  to  Thomas  E.  Waggaman  and  W.  II.  H.  Raleigh,  Trs.,  shows 
amount  reserved  for  White  loan  $4,986.63  and  loan  to  Frank  H.  G. 
White,  dated  April  1,  1796,  for  three  years,  secured  on  lots  3,  4,  5, 
Block  4,  Park  View  Terrace,  intere-t  semi-annually  at  six  per  cent, 
made  in  sum  of  $4,986.66.  Quoted  underneath  of  said  account  “As 
all  releases  have  not  been  obtained  on  this  property  Thomas  E.  Wag¬ 
gaman  holds  himself  responsible  for  interest  and  principal  as  will  be 
seen  by  his  endorsement  on  notes.” 

Exhibit  C.  R.  No.  12. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
October  1,  1896,  in  his  Interest  Book  No.  22,  page  296,  rendered  to 
T.  E.  Waggaman  and  W.  II.  II.  Raleigh,  Trus.,  shows  receipt  of  in¬ 
terest  on  White  loan  from  July  1,  to  October  1.  $74.79.  Check  to 
W.  II.  II.  Raleigh  for  commission  on  said  interest  $3.74  and  check 
to  T.  E.  Waggaman  for  same  $3.73,  and  check  to  Alice  Tyler  for 
$33.66  and  to  Susan  W.  Edwards  for  same  amount. 


Exhibit  C.  R.  No.  13. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
October  3,  1896,  in  his  Interest  Book  No.  22,  page  305,  rendered  to 
T.  E.  Waggaman  and  W.  II.  H.  Raleigh,  Trs.,  shows  receipt  of  semi¬ 
annual  interest  on  Cralle  and  Fisher  note  of  $9,973.37,  September 
29,  amounting  to  $299.20,  and  shows  disbursement  of  Trustees’  com¬ 
mission  on  $437.13  (see  account  of  April  3,  1896)  $21.85,  and 
Trustees’  commission  on  $299.20,  $14.96,  and  check  to  Alice  Tvler 
$131.20  and  to  Susan  W.  Edwards  $131.19.  Quoted  underneath  of 
said  account — “October  3,  check  to  W.  IT.  II.  Raleigh  $18.40.” 

460  Exhibit  C.  R.  No.  14. 

4 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
March  30,  1897,  from  his  Interest  Book  No.  23,  page  166.  rendered 
to  T.  E.  Waggaman  and  W.  IT.  IT.  Raleigh,  Trs.,  shows  receipt  of 
semi-annual  interest  on  Cralle  and  Fisher  note  March  29,  $299.20, 
and  disbursement  of  trustees’  commission  on  same  $14.96.  and  check 
to  Alice  Tyler  $142.12,  and  to  Susan  W.  Edwards  $142.12.  Quoted 
underneath  said  account  is — “March  30,  Check  to  W.  H.  IT.  Raleigh 
$7.48.” 

Exhibit  C.  R.  No.  15. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  undated  account 
in  his  Interest  Book  No.  23,  page  184,  rendered  to  T.  E.  Wagga- 
35— 2755a 
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man  and  W .  II.  H.  Raleigh,  rrrustees,  showing  receipt  of  semi¬ 
annual  interest  to  April  1,  on  White  loan,  amounting  to  $149.58  and 
disbursement  of  Trustees  Commissions  on  same  $7.47,  and  check  to 
Alice  1  yler  $<  1.06  and  to  Susan  \\ .  Edwards  $71.06.  Quoted  under¬ 
neath  said  account  is — “April  1,  check  to  W.  II.  II.  Raleigh  $3.73.” 

Note:  The  date  on  same  page  with  this  account  is  April  1,  1897. 

Exhibit  C.  R.  No.  16. 

Thomas  E.  Wagga  man’s  letter  press  copy  of  his  account  dated 
October  4,  1897,  from  his  Interest  Book  24,  page  11,  rendered  to 
T.  E.  Waggaman  and  W.  II.  II.  Raleigh,  Trs.,  shows  receipt  of  semi¬ 
annual  interest  on  Cralle  and  Fisher  notes  to  September  29,  amount¬ 
ing  to  $299.20,  and  semi-annual  interest  on  White  loan  to  October 
1,  amounting  to  $149.58,  and  disbursement  of  Trustees’  commissions 
on  same  $22.43,  and  check  to  Alice  Tyler  $213.17  and  to  Susan  W. 
Edwards  $213.18.  Quoted  underneath  said  account — “October  4, 
1897  check  to  W.  II.  II.  Raleigh  $11.22.” 


461 


Exhibit  C.  R.  No.  17. 


Thomas  E.  Waggaman ’s  letter  press  copy  of  his  account  dated 
March  30,  1898,  from  his  Interest  Book  No.  24,  page  787,  rendered 
to  1.  E.  Waggaman  and  W.  II.  II.  Raleigh,  Trs.,  shows  receipt  of 
semi-annual  interest  on  Cralle  and  Fisher  notes  to  March  29, 
$299.20,  and  disbursement  of  Trustees’  commissions  on  same  $1 4.96. 
Check  to  Susan  W.  Edwards  $142.12,  amount  due  Alice  Tyler 
$142.12.  Quoted  underneath  of  said  account  is — “March  30  check 
to  W.  II.  II.  Raleigh  $7.48”. 

Exhibit  C.  R.  No.  18. 

Thomas  E.  Waggaman ’s  letter  press  copy  of  his  undated  Account 
in  his  interest  book  No.  24,  page  811,  rendered  to  T.  E.  Waggaman 
and  W.  II.  II.  Raleigh,  Trs.,  shows  receipt  of  semi-annual  Interest 
on  White  loan  to  April  1,  $149.58,  and  disbursement  of  trustees’ 
commissions  on  same  $7.47,  and  check  to  Susan  W.  Edwards  $71.06 
and  amount  due  Alice  Tyler  $71.05.  Quoted  underneath  thereof— 
“April  1,  check  to  W.  II.  II.  Raleigh  $3.74.” 

Note:  The  date  on  same  page  is  April  1,  1898. 

Exhibit  C.  R.  No.  19. 

Thomas  E.  Waggaman ’s  letter  press  copy  of  his  account  dated 
September  30,  1898  from  his  Interest  Book  No.  25,  page  577  ren¬ 
dered  to  T.  E.  Waggaman  and  W.  II.  II.  Raleigh,  Trustees  shows 


$142.12.  (Quoted  underneath  said  account — “Check  to  Wr  TW  IT 
Raleigh  $7.48.  *  ’  n* 


ALICE  TYLER  EASTER. 
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Exhibit  C.  R.  No.  20. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
October  3.  1898,  in  his  Interest  Book  No.  25,  page  607,  ren- 
462  dered  to  T.  E.  Waggaman  and  W.  H.  H.  Raleigh,  Trs.,  shows 
receipt  of  semi-annual  interest  on  White  loan  to  October  1, 
1898,  $149.58  and  disbursement  of  trustees’  commissions  on  same 
$7.47,  and  check  to  Susan  W.  Edwards  $71.06,  and  amount  due 
Alice  Tvler  $71.05.  Quoted  underneath  said  account — “Check  to 
W.  II.  H.  Raleigh,  Trustee,  $3.74,  October  3,  1898.” 

Exhibit  C.  R.  No.  20-A. 

Is  the  original  of.  and  shows  the  same  account  as.  said  Ex.  C.  R. 
No.  20;  hut  shows  also  the  full  heading  thereof  (the  printed  part 
of  which  did  not  copy  in  =aid  Waggaman’s  letter  press  copy  book), 
said  heading  being  as  follows: — 

Washington,  D.  C.,  Oct.  3,  1898. 

Thomas  E.  Waggaman.  Real  Estate  Broker  and  Auctioneer,  In 
Account  with  T.  E.  Waggaman  and  W.  H.  H.  Raleigh,  Trustees. 

N.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered.” 


Exhibit  C.  R.  No.  21. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  undated  account 
in  his  Account  Book  No.  26,  page  325,  rendered  to  Thomas  E. 
Waggaman  and  W.  H.  H.  Raleigh,  Trs.,  shows  receipt  of  interest 
on  Cralle  and  Eisher  notes  from  September  29,  1898,  to  February 
17,  1899,  $234.36,  and  disbursement  of  trustees’  commissions  on 
same  $11.72,  and  check  to  Susan  W.  Edwards  $111.32.  and  amount 
reserved  for  Alice  Tyler  $111.32.  Quoted  underneath  said  ac¬ 
count — “Check  to  order  of  W.  IT.  H.  Raleigh  for  $5.86,  his  half  com¬ 
missions  herewith.” 

Note. — The  prior  page  is  dated  February  21,  1899,  and  the  subse¬ 
quent  page  is  dated  February  23,  1899. 

463  Exhibit  C.  R.  No.  22. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  undated  account 
in  his  Account  Book  No.  26,  page  325,  rendered  to  T.  E.  Wagga¬ 
man  and  W.  H.  IT.  Raleigh,  Trus.,  shows  pavment  of  Cralle  and 
Fisher  notes  amounting  to  $9,973.32,  and  Fehruarv  21  loan  to 
F.  A.  Moore  on  note  dated  June  24.  1887,  extended  to  .Tune  24, 
1900,  on  or  before,  interest  six  per  cent  secured  on  Woodley  Park 
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$800.00.  February  21  loan  to  F.  A.  Moore,  notes  dated  February 
11,  1887  extended  to  February  11.  1902,  on  or  before,  interest 
5%,  secured  on  Woodley  Park  $1,900.00;  February  21,  loan  to 
F.  II.  G.  \\  bite,  Note  dated  January  18,  1890,  extended  to  January 
13,  1902,  on  or  before,  secured  on  Lot  9,  Widow’s  Mite,  interest 
6%,  $7,273,32.  Quoted  unde  rneath  said  account — “You  will  re¬ 
ceive  interest  semi-annually  on  $9,973.32,  from  February  21,  1899. 
Notes  in  above  transaction  held  at  ollice  for  collection  of  interest 
and  principal.  Tbomas  E.  Waggaman.” 

Note. — Tbe  prior  page  is  dated  February  21,  1899,  and  the  sub¬ 
sequent  page  is  dated  February  23,  1899. 


Exhibit  C.  R.  No.  22-A. 


Is  the  original  of  said  Ex.  C.  R.  No.  22,  and  is  as  follows: 


“Washington,  D.  C.,  Feby.  21st,  1899. 


Thomas  E.  Waggaman, 
Account  with  T.  E.  Wa 


Real  Estate  Broker  and  Auctioneer.  In 
ggaman  and  W.  II.  II.  Raleigh,  Trustees. 


N.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered.” 


464  “Cralle  and  Fisher  notes  paid  $9,973.32 

Feb’y.  21  Loan  to  F.  A.  Moore,  note 
dated  June  24,  1887,  ex¬ 
tended  to  June  24,  1900, 
on  or  before,  interest  @ 

6%,  secured  on  Woodley 

Park  . 

21  Loan  to  F.  A.  Moore,  notes 
dated  Feb’y  11, 1887,  extend¬ 
ed  to  Feb’y  11,  1902  on  or 
before,  secured  on  Wood- 

ley  Park,  interest  @  6% . 

21  Loan  to  F.  II.  G.  White,  note 
dated  January  13,  1890, 
extended  to  Jan’y  13,  1902 
on  or  before,  secured  on 
Lot  9,  Widow’s  Mite,  in¬ 
terest  @  6% . 


$800.00 


1,900.00 


7,273.32 


$9,973.32  $9,973.32 

You  will  receive  interest  semi-annually  on  $9,973.32  from  Feb’y 
21,  1899. 

Notes  in  above  transaction  held  at  office  for  collection  of  interest 
and  principal. 


TIIOMAS  E.  WAGGAMAN.” 


ALICE  TYLER  EASTER. 
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Exhibit  C.  R.  No.  23. 


Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
April  3,  1899,  from  his  Account  Rook  No.  28,  page  507,  rendered 
to  T.  E.  Waggaman  and  \V.  H.  II.  Raleigh,  Trs.,  shows  receipts 
of  semi-annual  interest  on  White  loan  of  $4,986.86  to  April  1, 
1899,  $149.58,  and  disbursement  of  trustees’  commissions  $7.47 
and  check  to  Susan  W.  Edwards  $71.06  and  reserved  for  Alice  Tyler 
$71.05. 


Exhibit  C.  R.  No.  24. 

Is  Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
April  3,  1899,  from  his  Account  Rook  No.  26,  page  509,  rendered 
to  Thomas  E.  Waggaman  and  William  II.  II.  Raleigh,  trustees: 

465  “F.  H.  G.  White  note  due  Apl. 

1,  1899 .  $4,986.66 

Ap’l.  1 — Loan  to  K.  E.  Malone,  notes 
dated  Feb’y  13/99  for  three  years,  se¬ 
cured  on  lots  18  to  24  Sq.  10  Wesley 
Heights,  interest  payable  semi-ann. 

@  6% . : . . .  $4,986.66 

$4,986.68  $4,986.66 

Eight  notes  of  $580.  each  and  one  for  $346.88  held  at  office  for 
collection  of  interest  and  principal — You  will  receive  interest  on 
above  notes  from  April  1st  to  Aug.  13/99.  It  is  agreed  that  these 
notes  may  be  paid  at  any  time  with  interest  to  date  of  payment.” 


Exhibit  C.  R.  No.  25. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
August  23,  1899  from  his  Interest  Account  Rook  No.  27.  page  230, 
rendered  to  T.  E.  Waggaman  and  Jackson  IT.  Ralston,  Trs.,  shows 
receipt  of  interest  on  Moore  note  of  $9,973.32  from  February  21, 
1899,  to  August  21,  1899,  $299.19,  and  interest  on  K.  E.  Malone 
note  from  April  1.  1899,  to  August  13,  1899,  $111.32,  and  dis¬ 
bursement  of  trustees’  commissions  $20.52,  check  to  Susan  W .  Ed¬ 
wards  $195.01,  and  check  to  Alice  Tyler  reserved  $195.00. 


Exhibit  C.  R.  No.  25-A. 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C.  R. 
No.  25;  but  shows  also  the  full  heading  thereof  (the  printed  part 
of  which  did  not  copv  in  said  Waggaman’s  letter  press  copy  book,) 
said  heading  being  as  follows: 
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“Washington,  D.  C.,  Aug  23,  1899. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  In 
account  with  T.  E.  Waggaman  and  Jackson  II.  Ralston,  Trustees. 

N.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered. ” 


Exhibit  C.  R.  No.  26. 

Thomas  E.  Waggaman ’s  letter  press  copy  of  his  account 
466  dated  February  21,  1900,  from  his  Interest  Book  No.  28, 
page  123,  rendered  to  T.  E.  Waggaman  and  J.  II.  Ralston, 
Trs.,  shows  receipt  of  interest  on  Moore  note  of  $9,973.32  from 
August  21,  1899,  to  February  21,  1900,  $299.19,  and  interest  on 
Malone  note  from  August  13,  1899,  to  February  21,  1900,  $1-19.58, 
and  disbursement  of  trustees’  commissions  $22.43,  check  to  Susan 
W.  Edwards,  $213.17,  and  to  Alice  Tyler  $213.17. 

Exhibit  C.  R.  No.  26-A. 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C. 
R.  No.  26;  but  shows  also  the  full  heading  thereof  (the  printed  part 
of  which  did  not  copy  in  said  Waggaman’s  letter  press  copy  book.) 
said  heading  being  as  follows: 

“Washington,  D.  C.,  Febr'y  21,  1900. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  In 
account  with  T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees. 

N.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered.” 


Exhibit  C.  R.  No.  27. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
August  21,  1900,  from  his  Interest  Book  No.  29,  page  454,  rendered 
to  T.  E.  Waggaman  and  J.  II.  Ralston,  Trs.,  shows  receipts  of  semi¬ 
annual  interest  to  August  21,  on  $9,973.32  Moore  note  $299.19,  and 
semi-annual  interest  to  August  21,  on  $4,986.63  Malone  note  $149.58 
and  disbursement  of  trustees’  commissions  $22.43,  and  check  to 
Susan  W.  Edwards  $213.17  and  check  to  Alice  Tyler  of  same  amount. 


Exhibit  C.  R.  No.  27-A. 

4 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C. 
R.  No.  27 ;  but  shows  also  the  full  heading  thereof  (the 
467  printed  part  of  which  did  not  copy  in  said  Waggaman’s 
letter  press  copy  book.)  said  heading  being  as  follows: 


“Washington,  D.  O..  Aug.  21st,  1900. 
Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  In 
account  with  T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees. 

N.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered.” 


ALICE  TYLER  EASTER. 
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Exhibit  C.  R.  No.  28. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
February  21,  1901,  from  his  interest  Book  No.  31,  page  385,  ren¬ 
dered  to  T.  E.  Waggaman  and  J.  H.  Ralston,  Trs.,  shows  receipt  of 
interest  on  Moore  note  of  $9,973.32  to  February  21,  1901,  $299.19, 
and  interest  on  Malone  note  of  $4,986.66  to  February  13,  1901, 
$149.58,  and  disbursement  of  trustees’  commissions  $22.43,  and 
check  to  Susan  W.  Edwards  $213.17,  and  reserved  for  Alice  Tyler 
$213.17. 

Exhibit  C.  R.  No.  28-A. 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C. 
R.  No.  28;  but  shows  also  the  full  heading  thereof  (the  printed 
part  of  which  did  not  copy  in  said  Waggaman’s  letter  press  copy 
book,)  said  heading  being  as  follows: 

“Washington,  I).  C.,  Feb’y  21,  1901. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  In 
account  with  T.  E.  Waggaman  and  J.  H.  Ralston,  Trustees. 

N.  B. — Please  report  any  errors  which  may  occur  in  your  account 
as  soon  as  discovered.” 


468  Exhibit  C.  R.  No.  29. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
August  21,  1901,  from  his  Interest  Account  l>ook  No.  33,  page  159, 
rendered  to  T.  E.  Waggaman  and  J.  IT.  Ralston,  Trus.,  shows  re¬ 
ceipt  of  interest  on  Moore  note  of  $9,973.32  to  August  21,  1901, 
$299.19,  and  interest  on  Malone  note  of  $4,986.66  to  August  13, 
1901,  $149.58,  and  disbursement  of  Trustees’  commissions  $22.43, 
and  check  to  Susan  W.  Edwards  $213.17,  and  reserved  for  Alice 

Tvler  $213.17. 

1 


Exhibit  C.  R.  No.  30. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
February  21,  1901,  from  his  interest  account  book  No.  35,  page  15, 
rendered  to  T.  E.  Waggaman  and  J.  IT.  Ralston,  Trs.,  shows  re¬ 
ceipt  of  interest  on  Moore  note  of  $9,973.32  to  Februarv  21.  1902, 
$299.19.  and  interest  on  Malone  note  of  $4,986.36  to  February  13, 
1902,  $149.58,  and  disbursement  of  trustees’  commissions  $22.43, 
and  check  to  Susan  W.  Edwards  $213.17,  and  reserved  for  Alice  Ty¬ 
ler  $213.17.  The  date  to  this  account  of  February  21,  1901,  is 
erroneous  and  should  be  Februarv  21,  1902. 
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Exhibit  C.  R.  No.  31. 

Thomas  E.  Waggaman ’s  letter  press  copy  of  his  account  dated 
August  25,  1902,  from  his  interest  account  book  No.  36,  page  283, 
rendered  to  Thomas  E.  Waggaman  and  J.  H.  Ralston,  Trs.,  shows 
receipt  of  interest  on  Moore  note  of  $9,973.32  to  August  21,  1902, 
$299.19,  and  interest  on  Malone  note  of  $4,986.63  to  August  13, 
1902,  $149.59,  and  disbursement  of  trustees’  commissions  $22.43, 
and  check  to  Susan  \Y.  Edwards  $213.17  and  reserved  for  Alice 
Tyler  $213.17,  noted  below  is  Miss  Edwards’  new  address,  15th  Street 
and  Beech  Avenue.  Walbrook,  Baltimore,  Maryland. 


469  Exhibit  C.  R.  No.  32. 

Thomas  E.  Waggaman ’s  letter  press  copy  of  his  account  dated 
February  20.  1903,  from  his  Interest  Account  hook  No.  38,  page  66, 
rendered  to  T.  E.  Waggaman  and  J.  II.  Ralston,  Trs.,  shows  receipt 
of  interest  on  Moore  note  of  $9,973.32  to  February  21,  1903,  $299.19, 
and  interest  on  Malone  note  of  $4,986.63  to  February  13,  1903, 
$149.58,  and  disbursement  of  trustees’  commissions  $22.43,  and 
check  to  Susan  W.  Edwards  $213.17,  and  check  to  Alice  Tyler 
$213.17. 

Exhibit  C.  R.  No.  32-A. 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C.  R. 
No.  32;  but  shows  also  the  full  heading  thereof  (the  printed  part  of 
which  did  not  copy  in  said  Waggaman ’s  letter  press  copy  book), 
said  heading  being  as  follows: — 

“Washington,  D.  C.,  Feby.  20,  1903 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer.  In 
account  with  T.  E.  Waggaman  and  J.  II.  Ralston,  Trustees. 

N.  B. — Please  report  any  errors  which  occur  in  your  account  as 
soon  as  discovered.” 


Exhibit  C.  R.  No.  33. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
February  21.  1903.  from  his  Interest  Account  Book  No.  39,  page 
345.  rendered  to  T.  E.  Waggaman  and  J.  IT.  Ralston,  Trs.,  shows 
receipt  of  interest  on  F.  A.  Moore  note  of  $9,973  32  to  August  21 
1903.  $°99.19.  and  interest  on  Malone  note  of  $4,986.66  to  February 
13.  1903.  $149.58.  and  disbursements  of  trustees’  commissions 
$22.43.  and  check  to  ^usan  W.  Edwards  $213.17.  and  che^k  to  Alice 
Easter  $213.17.  The  date  to  this  Account,  February  21 
470  1903.  should  be  August  21,  1903,  and  the  payment  of  the 

Malone  interest  should  he  August  13.  1903.  in«toad  of  Febru¬ 
ary  13,  1903.  The  top  of  the  page  is  dated  August  20,  1903. 


ALICE  TYLKK  EAST Ell. 
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Exhibit  C.  R.  No.  34. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
February  23,  1904,  from  his  Interest  Account  Book  No.  41,  page 
100,  rendered  to  Thomas  E.  Waggaman  and  Jackson  H.  Ralston, 
Trs.,  shows  receipt  of  interest  on  Moore  $9,973.32  note  to  February 
21,  1904,  $299.19,  and  interest  on  Malone  $4,983.86  note  to  Feb¬ 
ruary  13,  1904,  $149.58,  and  disbursement  of  trustees'  commissions 
$22.43,  and  check  to  Susan  W.  Edwards  $213.17,  and  reserved  for 
Alice  T.  Easter  $213.17. 


Exhibit  C.  R.  No.  35. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
August  23,  1904,  from  his  Interest  Book  No.  42,  page  402,  rendered 
to  Thomas  E.  Waggaman  and  Jackson  II.  Ralston,  Trs.,  shows  re¬ 
ceipt  of  interest  on  $9,973.32  Moore  note  to  August  21,  1904, 
$299.19,  and  interest  on  $4,956.00  Malone  note  to  August  13,  1904, 
$149.58,  amount  due  you  $448.77. 


Exhibit  C.  R.  No.  36. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
March  12,  1896,  from  ins  Interest  Book  No.  21,  page  188,  rendered 
to  Alice  Tyler,  shows  March  11,  loan  on  her  interest  in  sub-lot  100, 
square  623,  ($250.00,  one  year,  $250.00,  two  years,  interest 
quarterly),  $500.00,  disbursement  of  commissions  $10.00,  certifi¬ 
cate  of  taxes  fifty  cents,  Notary  fifty  cents,  recording  trust  $2.75, 
preparing  trust  $5.00,  certificate  of  title  $15.00,  balance  per  check 
$466.25. 

471  Exhibit  C.  R.  No.  37. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
March  30,  1898,  from  his  Interest  Book  No.  24,  page  793,  rendered 
to  Alice  Tyier,  shows  your  half  of  Cralle  and  Fisner  semi-annual 
interest  as  per  account  of  March  30,  1898,  with  \\  aggaman  and 
Raleigh,  Trs.,  $142.12.  Interest  on  your  loan  of  $500.00  from 
March  11,  1897,  to  March  11,  1898,  and  on  $100.00  to  this  date 
$31.50.  Credit  entered  on  one  of  the  notes  in  said  loan  $100.00, 
in  accordance  with  your  order  of  December  10,  1897,  balance  to 
your  credit  $10.62. 


Exhibit  C.  R.  No.  38. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
April  5,  1898,  from  his  Interest  Book  No.  24,  page  836,  rendered 
to  Alice  Tyler,  shows  amount  reserved  on  account  of  March  30, 

36 — 2755a 
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1808,  $10.02.  your  half  of  White  interest  on  Account  of  Wagga- 
inan  and  Raleigh.  Trs.,  of  April  1,  1898,  $71.05,  Check  to  Atwell 
and  Sluhhlelield  on  account  of  your  order  of  December  21,  1897, 
and  credited  thereon  $81.67. 

Exhibit  C.  R.  No.  39. 

Thomas  E.  aggaman’s  letter  press  copy  of  his  account  dated 
September  30,  1898,  from  his  Interest  Book  No.  25,  page  599,  ren¬ 
dered  to  Alice  Tyler,  shows  her  share  of  Fisher  and  Cralle  inter¬ 
est  $142.12,  disbursement  of  interest  on  $400.00  I)e  Free  Street 
loan  from  March  11,  to  September  11,  1898,  $12.00,  check  to 
Alice  Tyler  $91.67,  balance  reserved  $38.45. 

Exhibit  C.  R.  No.  40. 

Thomas  E.  IVaggaman’s  letter  press  copy  of  his  account  dated 
October  3.  1898.  from  his  Interest  Book  No.  25,  page  612,  rendered 
to  Alice  Tyler,  shows  balance  due  as  shown  by  account  of  September 
30,  1898.  $38.15.  your  share  of  White  interest  $71.05.  Check  to 
Atwell  and  Stubblefield  in  payment  of  your  note  $108.33, 
472  balance  due  vou  $1.17. 

Exhibit  C.  R.  No.  41. 

Thomas  E.  Waggaman  \s  letter  press  copy  of  his  account  dated 
February  27.  1899.  from  bis  Account  Book  No.  26,  page  352,  ren¬ 
dered  to  Alice  Tyler,  shows  amount  of  interest  due  [ter  account  of 
February  21.  1899.  $111,32,  amount  paid  Atwell  and  Stubblefield 
on  your  order  in  full  of  note  of  December  21.  1897,  due  April  1. 
1 899.  with  interest.  $11 1.75;  balance  due  T.  E.  Waggaman  43  cents. 
Quoted  underneath  this  account — “paid  note  handed  you  herewith.” 


Exhibit  C.  R.  No.  42. 


Thomas  E.  Waggamarhs  letter  press  copy  of  his  account  dated 
April  3,  1899.  from  his  Account  Book  No.  26,  page  507,  rendered 
to  Alice  Tvler.  shows  amount  due  (see  account  of  this  date  with 
Waggaman  and  Raleigh.  Trs..)  $71.05;  interest  from  September 
11,  1898,  to  March  11,  1899,  on  $400.00,  loan  No.  1,  $12.00.  Bal¬ 
ance  per  check,  $59.05. 


Exhibit  C.  R.  No.  43. 

Thomas  E.  Waggaman  \s  letter  press  copy  of  his  account  dated 
September  8.  1899.  from  bis  Interest  Account  Book  No.  27,  page 
302,  rendered  to  Alice  Tyler,  shows  amount  of  interest  due  Alice 
Tyler  (see  account  of  Waggaman  and  Ralston,  Trs.,  of  August  23, 
1899).  $195.00.  Check  to  Alice  Tyler  for  Atwell  and  Stubblefield 
$114.06;  interest  on  Be  Frees  Street  loan  to  September  12,  1899, 
$12.00;  check  to  Alice  Tyler  $68.94. 


ALICE  TYLER  EASTER. 
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Exhibit  C.  R.  No.  44. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
February  21,  1900,  from  his  Interest  Book  No.  28,  page  123,  ren¬ 
dered  by  him  to  Alice  Tyler,  shows  her  share  of  interest  (see 
473  account  of  this  date)  $213.17,  interest  on  De  Frees  Street 
loan  to  March  11,  1900,  $12.00.  Check  to  Alice  Tyler 
$31.75,  check  to  Alice  Tyler  $169.42. 


Exhibit  C.  R.  No.  45. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
September  4,  1900,  from  his  Interest  Book  30,  page  9,  rendered  to 
Alice  Tyler,  shows  amount  due  from  McPherson  estate  (see  account 
of  Waggaman  and  Ralston,  Trustees,  August  21,  1900),  $213.17. 
Interest  on  Defrees  Street  loan  for  six  months  $12.00;  amount  paid 
on  said  loan  $100;  balance  per  check  $101.17. 

Exhibit  C.  R.  No.  46. 

Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
February  26,  1901,  from  his  interest  Book  No.  31,  page  412,  ren¬ 
dered  to  Alice  Tyler,  shows  amount  of  interest  due,  (see  account  of 
February  21,  1901,  Waggaman  and  Ralston,  Trs.),  $213.17.  In¬ 
terest  on  $300.00,  balance  of  notes  of  March  11,  1896,  from  Sep¬ 
tember  11,  1900,  to  March  11,  1901,  $9.00;  cash  paid  on  principal 
of  said  nates  $100.00.  Balance  per  check  $104.17. 

Exhibit  C.  R.  No.  46-A. 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C.  R. 
No.  46;  but  shows  also  the  full  heading  thereof  (the  printed  part 
of  which  did  not  copy  in  said  Waggaman’s  letter  press  copy  book), 
said  heading  being  as  follows: 

‘‘Washington,  D.  C..  Febr’y  26th,  1901. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer,  in 

5  Account  with  Alice  Tyler.’' 
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Exhibit  C.  R.  No.  47. 


Thomas  E.  Waggaman’s  letter  press  copy  of  his  account  dated 
August  21,  1901,  from  his  Interest  Account  Book  No.  33,  page 
159  rendered  to  Alice  Tvler,  shows  reserved  for  Alice  Tyler  (see 
account  of  Waggaman  and  Ralston.  Trs.,  of  this  date)  $213.77. 
August  2,  check  to  Alice  Tyler  advanced  $50.00.  Interest  on  De 
Frees  Street  loan  March  11,  to  September  11.  1901  $6.00;  balance 

per  check  $157.77. 
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Exhibit  C.  R.  No.  48. 

Thomas  E.  \\  ataman’s  letter  press  copy  of  his  account  dated 
February  25,  1902,  from  his  Interest  Account  Book  No.  35,  page 
26,  rendered  to  Miss  Alice  Tyler,  shows  amount  reserved  (see  ac¬ 
count  of  February  21,  1902,  with  Waggaman  and  Ralston,  Trus¬ 
tees),  $213.17.  In  teres t  on  I)e  Frees  Street  loan  September  11, 
1901,  to  March  11,  1902,  $6.00.  Balance  per  check  $207.17. 

Exhibit  C.  R.  No.  49. 

Thomas  E.  Waggaman ’s  letter  press  copy  of  his  undated  account, 
from  his  Interest  Account  Book  35,  page  494,  rendered  to  Miss 
Alice  Tyler,  shows  902,  June  10,  loan  on  sub-lot  100,  square  623, 
and  orders  on  Waggaman  and  Ralston,  Trs.,  four  notes,  $50.00  each, 
payable  in  3.  9,  15  and  21  months,  6%,  interest  payable  quarterly, 
$200.00,  Disbursements,  Commissions  $4.00,  recording  trust  $2.75, 
Notary  50  cents.  Continuing  title  $5.00,  preparing  trust  $2.50. 
June  12,  balance  per  check  $185.25. 


Exhibit  C.  R.  No.  50. 

Thomas  E.  Waggaman 's  letter  press  copy  of  his  account  dated 
September  4,  1902,  from  his  Interest  Account  Book  No.  36,  page 
324,  rendered  to  Miss  Alice  Tyler,  shows  amount  due  Alice  Tyler 
(see  account  of  Waggaman  and  Ralston,  Trs.,  dated  August  25, 
1902)  $213.17.  Interest  on  new  loan  of  $200.00  from  June 
475  10,  1902,  to  September  10,  1902,  $3.00.  Note  of  June  10, 

1902,  paid  and  note  herewith  duly  cancelled  $50.00.  Credit 
on  balance  of  old  loan  of  March  11,  1896,  reducing  same  to  $150.00, 
$50.00.  Interest  on  said  $50.00  from  March  11,  1902,  to  August 
25,  1902,  $1.36;  interest  on  $1 50.00,  balance  from  March  11,  1902 
to  September  11,  902,  $4.50;  balance  per  check  $104.31. 

Exhibit  C.  R.  No.  51. 

Thomas  E.  Waggaman  \s  letter  press  copy  of  his  account  dated 
February  20,  1903,  from  his  Interest  Account  Book  No.  38,  page 
66,  rendered  to  Alice  Tyler,  shows  her  share  of  interest  (see  ac¬ 
count  of  Waggaman  and  Ralston,  Trs.,)  $213.17.  Interest  on 
$150.00  loan  to  December  11,  1902,  $2.25;  interest  on  $200.00 
loan  to  December  10,  1902,  $3.00;  balance  per  check  $207.92. 

Exhibit  C.  R.  No.  51-A. 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C.  R. 
No.  51;  but  shows  also  the  full  heading  thereof  (the  printed  part 
of  which  did  not  copy  in  said  Waggaman’s  letter  press  copy  book), 
said  heading  being  as  follows: 


<  • 
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Washington,  D.  C,  Feb’y  20,  1903. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer.  In 
Account  with  Alice  Tyler.’ ’ 

Exhibit  C.  R.  No.  52. 


Thomas  E.  Waggaman ’s  letter  press  copy  of  his  account  dated 
August  21,  1903,  from  his  Interest  Account  Book  39,  page  346, 
rendered  to  Mrs.  Alice  Easter,  shows  share  of  interest  (see  account 
of  Waggaman  and  Ralston,  this  date)  $213.17.  Refund  of  interest 
erroneously  charged  in  account  of  February  20,  1903,  on  $200, 
instead  of  $150,  75  cents.  Interest  on  balance  of  loan  of  $150.00, 
dated  March  11,  1896,  from  December  11,  1902,  to  June  11, 
476  1903,  $4.50.  Interest  on  balance  of  loan  of  $150.00  dated 

June  10,  1902,  from  December  10,  1902,  to  June  10,  1903, 
$4.50.  Balance  per  check  $204.92. 

Exhibit  C.  R.  No.  52-A. 


Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C. 
R.  No.  52;  but  shows  also  the  full  heading  thereof  (the  printed  part 
of  which  did  not  copy  in  said  Waggaman ’s  letter  press  book), 
said  heading  being  as  follows: 


‘'Washington,  D.  C.,  Aug.  21,  1903. 

Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer.  In 
Account  with  Mrs.  Alice  T.  Easter.” 


Exhibit  C.  R.  No.  53. 

Thomas  E.  Waggaman ’s  letter  press  copy  of  his  account  dated 
February  23,  1904,  from  his  Interest  Account  Book  No.  41,  page 
100,  rendered  to  Mrs.  Alice  T.  Easter,  shows  amount  due  (see  ac¬ 
count  of  this  date,  Waggaman  and  Ralston  Trs.),  $213.17.  Inter¬ 
est  in  $150.00,  balance  of  loan  dated  March  11,  1890,  from  June 
11  1903,  to  December  11,  1904,  $4.50.  Interest  on  $lo0.00  bal¬ 
ance  of  loan  dated  June  10,  1902,  from  June  10,  1903,  to  December 
10,  1903;  $4.50;  balance  per  check  $204.17. 

Exhibit  C.  R.  No.  53-A. 

Is  the  original  of,  and  shows  the  same  account  as,  said  Ex.  C. 
R  No  53'  but  shows  also  the  full  heading  thereof  (the  printed  part 
of  which  did  not  copy  in  said  Waggaman ’s  lettei  press  book), 
said  heading  being  as  follows: 

Washington,  D.  C.,  Feb  y  23,  1904. 
Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer.  In 

Account  with  Mrs.  Alice  Easter.” 

(Here  follow  pages  marked  pp.  477  &  478.) 
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479  Exhibit  C.  R.  No.  57. 

Is  a  $1,000.00  note  of  Fannie  A.  Moore  dated  June  24,  1887,  and 
payable  to  the  order  of  William  M.  Hodges  three  years  after  date, 
with  interest  at  6%  per  annum,  payable  quarterly  until  paid.  It 
is  signed  by  said  Fannie  A.  Moore.  A  memorandum  on  the  margin 
thereof  says: — “Secured  by  Deed  of  Trust  on  Woodlev  Park.” 

Said  note  has  the  following  endorsements  thereon,  viz: — 

“Pay  to  the  order  of  R.  &  J.  Carroll  without  recourse  to  me 

William  M.  Hodges.” 

“$200.00  paid  on  within  Note  Nov.  29/90.” 

“Within  Note  ex.  on  or  before  June  24,  1895.” 

“Pay  to  the  order  of  A.  A.  Clear 

T.  E.  Waggaman,  Agt." 

“Pay  to  the  order  of  T.  E.  Waggaman  without  recourse. 

A.  A.  Clear” 


“Within  Note  extended  on  or  before  June  24/97” 

Within  Note  extended  on  or  before  June  24,  1900” 

“Pay  to  the  order  of  T.  E.  Waggaman  and  W.  H.  II.  Raleigh,  Trs. 

T.  E.  Waggaman” 

“Within  Note  extended  to  June  24,  1903  on  or  before” 

Interest  is  credited  on  this  Note  to  June  24,  1904. 

Exhibit  C.  R.  58. 


Is  a  $1000.00  Note  of  Fannie  A.  Moore  dated  Feby.  11,  1887,  and 
payable  to  the  order  of  Luther  S.  Fristoe  on  or  before  two  years  after 
date,  with  interest  at  6%  per  annum,  payable  quarterly. 

It  is  signed  by  said  Fannie  A.  Moore.  A  memorandum  on  the 
marcrin  thereof  savs: — “Secured  by  Deed  of  Trust  on  Woodley 
Park.” 
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Said  note  has  the  following  endorsements  thereon,  viz: — 
“Within  Note  Ex.  on  or  before  Feby.  11/95 


a  u  u  u  a 


“  “  11/96 


“  “  “  “  “  “  Feby.  11,  1902 

“  “  “  “  “  “  Feby.  11,  1905” 

“Pay  to  the  order  of  M.  F.  Stone 

[Pay  to  the  order  of  Thos.  E.  Waggaman,  Trustee  of  Gadsby  Estate.] 
Without  recourse  to  me 

Luther  S.  Fristoe.” 


“Within  Note  extended  on  or  before  Feby.  11,  1898.” 

“$100.00  paid  on  within  Note  Janv.  11,  1897.” 

“Pay  to  the  order  of  Lieut.  W.  Y.  Stamper 

Mary  F.  Stone  by  Th.  E.  Waggaman,  Agent.” 
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“Bal.  of  within  Note  extended  to  Feby.  11th,  1902  on  or  before.” 
“Pay  to  the  order  of  T.  E.  Waggaman  &  W.  H.  II.  Raleigh,  Trs. 

W.  Y.  Stamper,  by  Th.  E.  Waggaman,  Agent.” 

Interest  is  credited  on  this  Note  to  Aug.  11,  1904. 


Exhibit  C.  R.  No.  59. 

Is  a  $1,000.00  Note  of  Fannie  A.  Moore,  dated  Feby.  11,  1887, 
and  payable  to  the  order  of  Luther  S.  Fristoe  on  or  before  two  years 
after  date,  with  interest  at  6%  per  annum  payable  quarterly.  It  is 
signed  by  said  Fannie  A.  Moore,  A  memorandum  on  the  margin 
thereof  says: — “Secured  by  Deed  of  Trust  on  Woodley  Park.” 

Said  Note  has  the  following  endorsements  thereon,  viz: — 

“Within  Note  ex.  on  or  before  Feb.  11/95 

11/96 
11/1898 
11/1902 
11/1905” 

“Pay  to  the  order  of  Thos.  E.  Waggaman,  Agt. 

[Trustee  of  Gadsby  Estate.]* 
for  M.  F.  Stone 

Without  recourse  to  me 

Luther  S.  Fristoe.” 
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481  “Pay  to  the  order  of  T.  E.  Waggaman  &  W.  II.  II.  Ra¬ 
leigh,  Trs. 

Mary  F.  Stone  by  Thomas  E.  Waggaman,  Agt.” 


Interest  is  credited  on  this  Note  to  Aug.  11,  1904. 


Exhibit  C.  R.  No.  60. 

Is  a  $580.00  Note  of  Katharine  E.  Malone,  dated  Feby.  13th, 
1899,  and  payable  three  years  after  date  to  John  F.  Waggaman  or 
order,  with  interest  at  6%  per  annum  thereon,  payable  semi-an¬ 
nually,  until  paid.  It  is  signed  by  said  Katharine  E.  Malone. 

A  memorandum  on  the  margin  thereof  is  as  follows,  viz: — 

“W  esley  Heights 

Secured  by  Deed  of  Trust  on  Lot  16  in  Square  10 
Thos.  E.  Waggaman 


Trustees.” 


And  upon  the  face  thereof  are  the  following  words: —  “Filed  2 
.  m.  Sep.  7,  1905. 

Andrew  Y.  Bradlev,  Referee.” 


[*  Words  enclosed  in  brackets  erased  in  copy.] 
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Said  note  has  the  following  endorsements  thereon,  viz: — 

“W  ithin  Kote  extended  three  years  in  or  before  from  Feby.  13, 
1902  to  Feby.  13,  1905  with  interest  payable  semi-annually  at  6%.” 
“Pay  to  the  order  of  S.  E.  Allen,  Jr. 

John  F.  Waggaman.’’ 

“The  sum  of  $233.34  paid  on  account  of  within  Note  Feby.  13/99” 
“Pay  to  the  order  of  Thomas  E.  Waggaman  and  Wm.  H.  H.  Ra¬ 
leigh,  Trustees 

Sam’l  E.  Allen,  Jr.’ 

Interest  is  credited  on  this  Note  to  Aug.  13,  1904. 

482  Exhibit  C.  R.  No.  61. 

Is  a  $580.00  Note  of  Katharine  E.  Malone,  dated  Feby.  13,  1899, 
and  payable  three  years  after  date  to  John  F.  Waggaman  or  order, 
with  interest  at  0%  per  annum,  payable  semi-annually,  until  paid. 
It  is  signed  by  said  Katharine  E.  Malone. 

A  memorandum  on  the  margin  thereof  is  as  follows,  viz: — 
“Wesley  Heights 

Secured  by  Deed  of  Trust  on  Lot  17  in  Spuare  10 
Thos.  E.  Waggaman 


Trustees.” 


P 


And  upon  the  face  thereof  are  the  following  words: — “Filed  2 
.  m.  Sep.  7,  1905 

Andrew  Y.  Bradley,  Referee.” 


Said  note  has  the  following  endorsements  thereon,  viz : — 

“Within  note  extended  for  three  years  from  Feby.  13/02  on  or 
before  to  Feby.  13,  1905,  with  interest  payable  semi-annually  at 
6%.” 

Pay  to  the  order  of  S.  E.  Allen,  Jr. 

John  F.  W'aggaman.” 

“Pay  to  the  order  of  T.  E.  WTaggaman  and  Wm.  H.  H.  Raleigh, 
Trustees 

Sam’l  E.  Allen,  Jr.” 


Interest  is  credited  on  this  Note  to  Aug.  13,  1904. 


) 


Exhibit  C.  R.  No.  62. 

4 


Is  a  $580.00  Note  of  Katharine  E.  Malone,  dated  Feby.  13th, 
1899,  and  payable  three  years  after  date  to  John  F.  Waggaman  or 
order,  with  interest  at  6%  per  annum,  payable  semi-annually,  until 
paid.  It  is  signed  by  said  Katharine  E.  Malone. 

A  memorandum  on  the  margin  thereof  is  as  follows,  viz: — 
483  “Wesley  Heights 

Secured  by  Deed  of  Trust  on  Lot  18  in  Spuare  10 
Thos.  E.  WTaggaman 


Trustees.” 


ALICE  TYLER  EASTER. 


239 


P 


And  upon  the  face  thereof  are  the  following  words: — ‘Tiled 
.  m.  Sep.  7,  1905 

Andrew  Y.  Bradley,  Referee.” 


2 


Said  note  has  the  following  endorsements  thereon,  viz: — ■ 

“Within  note  extended  three  years  from  February  13,  1902  on  or 
before  to  Feby.  13,  1906  annually  at  6%.” 

“Pay  to  the  order  of  S.  E.  Allen,  Jr. 

John  F.  Waggaman.” 

“Pay  to  the  order  of  T.  E.  Waggaman  and  Wm.  H.  H.  Raleigh, 
Trustees 

Sam’l  E.  Allen,  Jr.” 

Interest  is  credited  on  this  Note  to  Aug.  13,  1904. 


Exhibit  C.  R.  No.  63. 

Is  a  $580.00  Note  of  Katharine  E.  Malone,  dated  Feby.  13th, 
1899,  and  payable  three  years  after  date  to  John  F.  Waggaman  or 
order,  with  interest  at  6%  per  annum,  payable  semi-annually,  until 
paid.  It  is  signed  by  said  Katharine  E.  Malone. 

A  memorandum  on  the  margin  thereof  is  as  follows,  viz: — 
“Wesley  Heights 

Secured  by  Deed  of  Trust  on  Lot  19  in  Square  10 
Thos.  E.  Waggaman 

Trustees.” 


P 


And  upon  the  face  thereof  are  the  following  words: — “Filed 
.  m.  Sep.  7,  1905 

Andrew  Y.  Bradley,  Referee.” 


2 


Said  note  has  the  following  endorsements  thereon,  viz : — 

484  “Within  Note  extended  on  or  before  three  years  from  Feby. 

13,  1902,  to  Feby.  13,  1905,  with  interest  at  6%  payable 
semi-anuually.” 


“Pay  to  the  order  of  S.  E.  Allen,  Jr. 

John  F.  Waggaman.” 

“Pay  to  the  order  of  T.  E.  Waggaman  and  Wm.  II.  II.  Raleigh. 
Trustees 

Sam’l  E.  Allen,  Jr.” 


Interest  is  credited  on  this  Note  to  Aug.  13,  1904. 


Exhibit  C.  R.  No.  64. 

Is  a  $580.00  Note  of  Katharine  E.  Malone,  dated  Fehv.  13th, 
1899,  and  pavable  three  years  after  date  to  John  F.  Waggaman  or 
37— 2755a 
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order  with  interest  at  0%  per  annum,  payable  semi-annually,  until 
paid.  It  is  signed  by  said  Katharine  E.  Malone. 

A  memoiandum  on  the  margin  thereof  is  as  follows,  viz: 

“Wesley  Heights 

Secured  by  Deed  of  Trust  on  Lot  20  in  Square  10 
Thos.  E.  Waggaman, 

Trustees.” 

* 

And  upon  the  face  thereof  are  the  following  words: 

“Filed  2  p.  m.  Sep.  7,  1905. 

Andrew  Y.  Bradlev,  Referee.” 

Said  Note  has  the  following  endorsements  thereon,  viz: 

“Within  Note  extended  for  three  years  on  or  before  from  Feby. 
13/02  to  Feby.  13/05,  with  interest  at  5%  payable  semi-annually.” 
“Pay  to  the  order  of  S.  E.  Allen,  Jr. 

John  F.  Waggaman.” 

485  “Pay  to  the  order  of  Thos.  E.  Waggaman  and  Win.  H.  H. 
Raleigh,  Trustees. 

Sam’l  E.  Allen,  Jr.” 

Interest  is  credited  on  this  Note  to  Aug.  13,  1904. 


Exhibit  C.  R.  No.  65. 

Is  a  $580.00  Note  of  Katharine  E.  Malone,  dated  Feby.  13th. 
1899,  and  payable  three  years  after  date  to  John  F.  Waggaman  or 
order  with  interest  at  0%  per  annum,  payable  semi-annually,  until 
paid.  It  is  signed  by  said  Katharine  E.  Malone. 

A  memorandum  on  the  margin  thereof  is  as  follows,  viz: 

“Wesley  Heights 

Secured  by  Deed  of  Trust  on  Lot  21  in  Square  10 
Thos.  E.  Waggaman, 

Trustees.” 

And  upon  the  face  thereof  are  the  following  words: 

“Filed  2  p.  m.  Sep.  7,  1905. 

Andrew  Y.  Bradley,  Referee.” 

Said  Note  has  the  following  endorsements  thereon,  viz: 

“Within  Note  extended  for  three  years  on  or  before  from  Feby. 
13,  1902,  to  Feby.  13/05,  with  interest  payable  semi-annually 
at  6%.” 

“Pay  to  the  order  of  S.  E.  Allen,  Jr. 

John  F.  W  aggaman.” 


ALICE  TYLER  EASTER. 


20! 


“Pay  to  the  order  of  Thomas  E.  Waggaman  and  Wm.  H.  H. 
Raleigh,  Trustees. 

Sam’l  E.  Allen,  Jr.” 

Interest  is  credited  on  this  Note  to  Aug.  13,  1904. 


486  Exhibit  C.  R.  No.  66. 

Is  a  $580.00  Note  of  Katharine  E.  Malone,  dated  Feby.  13th, 
1899,  and  payable  three  years  after  date  to  John  F.  Waggaman  or 
order,  with  interest  at  6%  per  annum,  payable  semi-annually,  until 
paid.  It  is  signed  by  said  Katharine  E.  Malone. 

A  memorandum  on  the  margin  thereof  is  as  follows,  viz: 

“Wesley  Heights 

Secured  by  Deed  of  Trust  on  Lot  22  in  Square  10 

Thos.  E.  Waggaman, 

Trustees.” 

And  upon  the  face  thereof  are  the  following  words: 

“Filed  2  p.  m.  Sep.  7,  1905. 

Andrew  Y.  Bradley,  Referee.” 

Said  Note  has  the  following  endorsements  thereon,  viz: 

“Within  note  extended  for  three  years  on  or  before  from  Feby. 
13,  1902,  to  Feby.  13,  1905,  with  interest  payable  semi-annually 
at  6%  ” 

“Pay  to  the  order  of  S.  E.  Allen,  Jr. 

John  F.  Waggaman.” 

“Pay  to  the  order  of  T.  E.  Waggaman  and  Wm.  H.  H.  Raleigh, 
Raleigh,  Trustees. 

Sam’l  E.  Allen,  Jr.” 

Interest  is  credited  on  this  Note  to  Aug.  13,  1904. 


Exhibit  C.  R.  No.  67. 

Is  a  $580.00  Note  of  Katharine  E.  Malone,  dated  Feby.  13th 
1899,  and  payable  three  years  after  date  to  John  F.  Waggaman 
or  order  with  interest  at  6%  per  annum,  payable  semi-annually, 
until  paid.  It  is  signed  by  said  Katharine  E.  Malone. 

A  memorandum  on  the  margin  thereof  is  as  follows,  viz: 

487  “Wesley  Heights 

Secured  by  Deed  of  Trust  on  Lot  23  in  Square  10 
Thomas  E.  Waggaman, 

Trustees.” 
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And  upon  the  face  thereof  are  the  following  words: 

“Filed  2  p.  in.  Sep.  7,  1905. 

Andrew  Y.  Bradley,  Referee/’ 

Said  Note  has  the  following  endorsements  thereon,  viz: 

“Within  note  extended  three  years  on  or  before  from  February 
13,  1902,  to  Feby.  13,  1905,  with  interest  payable  semi-annually 
at  6%.” 

“Pay  to  the  order  of  S.  E.  Allen,  Jr  . 

John  F.  Waggaman.” 

“Pay  to  the  order  of  T.  E.  Waggaman  and  Wm.  H.  H.  Raleigh, 
T  rustees 

Sam’l  E.  Allen,  Jr. 

Interest  is  credited  on  this  note  to  Aug.  13,  1904. 


Exhibit  C.  R.  No.  68. 

Ts  a  $580.00  Note  of  Katharine  E.  Malone,  dated  Feby.  13th, 
1899,  and  payable  three  years  after  date  to  John  F.  Waggaman  or 
order  with  interest  at  0%  per  annum,  payable  semi-annually,  until 
paid.  It  is  signed  by  said  Katharine  E.  Malone. 

A  memorandum  on  the  margin  thereof  is  as  follows,  viz: 

“Wesley  Heights 

t  eed  if  1  ’ rm  t  on  Lot  24  in  Square  10 
Thos.  E.  Waggaman, 

Trustees.” 


And  upon  the  face  thereof  are  the  following  words: 

“Filed  2  p.  m.  Sep.  7,  1905. 

Andrew  (i.  Bradlev,  Referee.” 


488  Said  Note  has  the  following  endorsements  thereon,  viz: — 


i 


“W  itliin  Note  extended  to  Feby.  13,  1905  on  or  before  with 
nterest  payable  semi-annuallv  at  6%” 

“Pay  to  the  order  of  S.  E.  Allen,  Jr. 

John  F.  Waggaman.” 


“Pay  to  the  order  of  T.  E.  Waggaman  and  Wm.  II.  II.  Raleigh 
Trustees  ’ 

Sam’l  E.  Allen,  Jr.” 


Interest  is  credited  on  this  Note  to  Aug.  13,  1904. 

i 


ALICE  TYLER  EASTER. 


Exhibit  C.  R.  No.  69. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

4 

In  Equity.  #7907. 

Susan  W.  Edwards  et  al. 
vs. 

Chapman  Maupin. 

It  is  hereby  stipulated  and  agreed  by  and  between  the  undersigned 
as  follows: 

(1)  That  by  a  deed  of  trust  made  on  March  29,  1893,  and  re¬ 
corded  on  April  24,  1893,  in  Liber  1804,  Folio  288  et  seq.,  by  and 
between  Jefferson  B.  Cralle  (unmarried),  and  Abraham  Fisher  and 
Sarah  Fisher,  his  wife,  of  the  first  part,  and  Joseph  J.  Darlington, 
Richard  II.  Scpncer.  and  Irving  Williamson,  of  the  second  part,  after 
reciting  that  “said  Jefferson  B.  Cralle  and  Abraham  Fisher  are  justly 
indebted  unto  Thomas  E.  Waggaman  and  William  II.  H.  Raleigh, 
Trustees,  in  the  full  sum  of  $14,9~>9.98  for  deferred  purchase  money 
for  the  property  hereinafter  described,  for  which  amount  they  have 
made  and  delivered  their  three  certain  promissory  notes  bearing  even 
date  with  these  presents,  each  for  $4,986.66,  and  due  and  payable  to 

the  order  of  said  Waggaman  and  Raleigh,  trustees,  "respect- 
489  ively,  on  or  before  three,  six  and  nine  years  after  date,  at  the 
office  of  Thomas  E.  Waggaman,  with  interest  payable  semi¬ 
annually,  at  the  rate  of  six  per  centum  per  annum  until  paid”,  the 
said  parties  of  the  first  part  for  and  in  consideration  of  the  premises 
and  of  $5,  duly  conveved  unto  said  parties  of  the  second  part,  their 
heWs  and  assigns,  “all  that  certain  piece  or  parcel  of  land  situate  and 
lying  in  the  city  of  Washington,  in  the  District  of  Columbia,  and 
known  ancl  distinguished  as  and  being  part  of  original  lot  numbered 
2  in  square  numbered  487,  beginning  for  the  same  at  a  point  on  the 
north  line  of  F  Street,  northwest,  distant  92  feet  3  inches  west  from 
the  southeast  corner  of  said  square  and  running  thence  west  28  feet, 
thence  north  101  feet  9%  inches  to  the  rear  line  of  said  lot,  thence 
east  28  feet,  and  thence  south  101  feet  9%  inches  to  the  place  of 
beginning.  Being  the  same  property  conveyed  to  said  Cralle  and 
Fisher  by  deed  of  even  date  herewith  from  said  Waggaman  and 
Raleigh,  trustees”.  Tn  trust  to  secure  the  payment  of  said  notes. 

(2)  That  by  a  deed  of  release  made  on  Februarv  27,  1899,  re¬ 
corded  on  March  1,  1899,  in  Liber  2372.  Folio  224  et  seq.,  after  re¬ 
citing  “that  the  debt  mentioned  in  the  deed  of  trust  from  Abraham 
Fisher  and  wife  and  Jefferson  B.  Cralle  (unmarried),  bearing  date 
March  29,  1893,  and  recorded  April  24.  1893,  in  Tiber  No.  1804. 
Folio  288  et  seq.  of  the  land  records  of  the  District  of  Columbia,  hav- 
ing  been  fully  paid,  in  evidence  of  which  the  notes  therein  described 
have  been  exhibited  marked  ‘paid’  and  ‘eanenied’  ”,  Joseoh  J.  Dar¬ 
lington,  Richard  H.  Spencer  and  Irving  Williamson,  the  trustees 
under  said  deed  of  trust,  in  consideration  of  the  premises  and  of  one 
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dollar  paid  by  William  F.  Quicksall  and  Upton  IT.  Ridenour,  jr., 
trustees  under  a  deed  of  trust  from  said  Jefferson  R.  C«/lle  (present 
owner  bv  mean  conveyance  of  record),  dated  February  17,  1899,  and 
recorded  February  18,  1899,  among  said  land  records,  re- 

490  leased,  quit-claimed  and  conveyed  unto  and  to  the  use  of  the 
said  William  F.  Quicksall  and  Upton  II.  Ridenour,  jr.,  as 

joint  tenants,  their  heirs  and  assigns,  “the  following  described  real  es¬ 
tate  situate  and  being  in  the  citv  of  Washington,  District  of  Colum- 
bia,  namely:  Part  of  original  lot  numbered  2  in  square  numbered 
487,  contained  within  the  following  metes  and  bounds:  Reginning 
on  F  Street,  92  feet.  3  inches  west  from  the  southeast  corner  of  said 
square,  and  running  thence  west  28  feet:  thence  north  101  feet  9% 
inches  to  the  real  line  of  said  lot,  thence  east  28  feet,  thence  south 
101  feet  9 %  inches  to  the  place  of  beginning”,  fully  discharged 
from  the  effect  and  operation  of  the  aforesaid  deed  of  trust. 

(3)  That  by  a  deed  made  on  January  12,  1887,  and  recorded  on 
January  18,  1887,  in  Liber  1231,  Folio  08  et  scq.,  by  and  between 
Ezra  W.  Clark  and  Sylvia  A.,  his  wife,  parties  of  the  first  part,  and 
Fannie  A.  Moore,  party  of  the  second  part,  the  said  parties  of  the 
first  part,  in  consideration  of  .$7,000  conveyed  unto  said  party  of  the 
second  part  and  her  heirs  and  assigns  in  fee  simple,  “all  that  cer¬ 
tain  piece  or  parcel  of  land  and  premises  situate  and  being  in  the 
District  of  Columbia  and  known  and  distinguished  as  part  of  a 
tract  of  land  called  A\  oodley’,  and  described  by  mec/s  and  bounds 
as  follows,  viz:  beginning  at  a  marked  and  double  white  oak  and 
running  thence  south  11  %  degrees  east  915  feet  to  a  stone  on  the 
county  oodley  Lane)  road,  and  then  by  and  with  the  county  road 
north  41%  degrees  west  213%  feet,  then  north  30%  degrees  west 
87  feet,  thence  north  15  degrees  west  47  feet,  thence  north  5  degrees 
west  65  feet,  thence  north  4  degrees  west  347  feet,  thence  north  6  de¬ 
grees  west  283%  feet,  then  south  59  degrees  cast  53  feet  to  a  gate- 
post,  then  in  a  straight  line  41  feet  to  the  beginning,  containing 
one  and  seventy-six  one  hundredths  (1.76)  acres,  said  property  or 

land  being  a  portion  of  that  conveyed  to  Ezra  W.  Claek  by 

491  Philander  A.  Rowen,  et  u\\,  by  deed  dated  September  1, 
A.  P.,  1873  and  recorder  in  Liber  729,  Folio  349  of  the  land 

records  of  the  District  of  Columbia.” 

(4)  That  by  a  deed  made  on  October  5,  1886,  and  recorded  on 
February  7,  1887,  in  Liber  1225,  Folio  330,  et  seq.,  by  and  between 
Clara  J.  Ileyland,  David  Weatherly,  jr.,  Stephen  A.  Caldwell,  and 
John  C.  Bullitt,  as  the  executors  and  trustees  named  in  and  duly 
qualified  under  the  last  will  and  testament  of  Alfred  D.  Jessup,  late 
of  the  City  of  Philadelphia,  State  of  Pennsylvania,  United  States  of 
America,  deceased,  and  also  as  the  trustees  under  the  deed  in  trust 
hereinafter  particularly  referred  to.  parties  of  the  first  part,  Rernard 
Constable  Maxwell  (unmarried)  of  Everingham  Park,  County  of 
York,  England,  Clara  J.  Ileyland,  and  Augustus  E.  Jessup  (unmar¬ 
ried),  of  Sandringham,  Torquay,  County  of  Devon,  England,  parties 
of  the  second  part,  and  Fannie  A.  Moore,  of  the  City  of  Washington, 
in  the  District  of  Columbia,  in  the  United  States  of  America,' 
aforesaid,  party  of  the  third  part.  The  said  parties  of  the  first  and 
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second  parts,  for  the  considerations  therein  mentioned,  conveyed 
unto  and  to  the  use  of  the  said  party  of  the  third  part,  her  heirs 
and  assigns  forever,  in  fee  simple,  “all  those  certain  pieces  or  parcels 
of  land  or  premises  situate  and  being  in  the  County  of  Washington, 
District  of  Columbia,  and  known  and  distinguished  as  and  being  all 
of  lots  numbered  3  to  13,  both  inclusive,,  and  of  lots  numbered  28, 
29,  30  and  31  of  James  L.  Kervand’s  subdivision  of  part  of  a  tract  of 
land  in  ‘Pretty  Prospect’,  afterwards  called  “Wood lev',  and  said  sub¬ 
division  be  ins  known  as  Woodley  Park,  as  per  plat  recorded  in  Liber 
‘Gov.  Shepherd’,  Folio  17,  of  the  records  of  the  Surveyor’s 

492  Office  of  the  District  of  Columbia.  And  also  all  that  part  of 
the  tract  of  land  called  “Pretty  Prospect’  afterwards  known  as 

'Woodley  which  is  described  as  follows:  Beginning  at  the  end  of 
the  fourth  line  of  the  original  tract  where  the  beech  tree  is  called 
for,  thence  (by  magnetic  bearings  as  of  September,  1839)  with  the 
division  line  of  the  parts  sold  Lorenzo  Thomas,  north  15  degrees 
" est  i  3  20  190  perches  to  the  middle  of  W  oodley  Load,  thence  with 
the  middle  of  said  road  south  8/  4  3  degrees  east  20  porches,  thence 
south  83  degrees  east  40  perches,  thence  south  30 Vo  degrees  east  7 
perches,  thence  south  45  degrees  east  10  perches,  thence  south  9 
perches,  thence  south  65  degrees  east  18  perches,  leaving  said  road, 
thence  south  88  degrees  west  42  perches  to  the  middle  of  said  road! 
thence  south  40  degrees  east  10  perches,  thence  south  51  y>  degrees 
east  31  75/100  perches  to  the  west  side  of  Rock  Creek,  thence  with 
the  west  side  of  Rock  Creek  south  42 Vg  degrees  west  11  perches, 
thence  south  2243  degrees  west  10  perches,  thence  south  24  degrees 
west  13  25/100  perches,  thence  South  35  degrees  W  est  10  perches, 
thence  west  7  perches,  thence  north  49 Vi>  degrees  west  8  perches! 
thence  north  37  degrees  west  12  perches  to  the  seventh  line  of  said 
original  tract  called  W  oodley.  thence  with  the  said  line  reverse  north 
2 oVi  degrees  west  29  perches  to  a  poplar  tree,  thence  north  34*4  de¬ 
grees  west  24  perches  to  a  white  oak  tree,  thence  north  53*4  degrees 
west  24  perches  to  said  beech  tree  and  the  beginning,  intending 
hereby  to  convey  all  the  real  estate  acquired  bv  Alfred  D.  Jessup  by 
deed  from  Isobel  Langram,  dated  May  3.  1875, ‘and  recorded  in  Liber 
782,  Folio  485,  of  the  land  records  of  the  District  of  Columbia,  and 
by  two  deeds  from  Lewis  Clephane,  trustee,  dated  Julv  20,  1^75,  and 
November  17,  1876.  respectively,  recorded  in  Liber  793,  Folio  137. 
and  in  Taber  838,  Folio  88,  respectively,  of  said  land  records. ” 

493  (5)  That_bv  ajleed  made  on  March  3,  1887,  and  recorded 
on  March  /.  188/,  in  Liber  1246,  Folio  33  et  scq.,  by  and  be¬ 
tween  Benjamin  II.  Whmler  and  Ellen  X.  Whirder.  his  wife,  of  the 
first  part,  and  Fannie  A.  Moore,  of  the  second  part,  the  said  parties 
ot  the  first  part,  in  consideration  of  $13,200,  conveved  unto  the 
said  party  of  the  second  part,  her  heirs  and  assigns  forever,  in  fee 
simple,  “the  following  described  real  estate  situate  in  the  County  of 
Washington,  District  of  Columbia,  to  wit:  All  that  certain  piece  or 
parcel  of  land  and  premises  known  and  distinguished  as  and  being 
lot  numbered  1  in  Kervand's  et  al.  subdivision  of  Wroodley,  as  re¬ 
corded  in  Liber  Gov.  Shepherd,  No.  1.  Folio  17.  one  of  the  land  rec¬ 
ords  of  the  Surveyor’s  office  of  the  District  of  Columbia.”  ^ 
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(6)  That  by  a  deed  of  trust  made  on  January  12,  1887,  and  re¬ 
corded  on  January  18,  1887,  in  Liber  1231,  Folio  66  et  seq.,  by  and 
between  Fannie  A.  Moore  (unmarried)  of  Washington  City,  District 
of  Columbia,  party  of  the  lirst  part,  and  John  F.  Waggaman  and 
Eugene  B.  Clark,  both  of  Washington  City,  District  of  Columbia,  of 
the  second  part,  after  reciting  that  said  Fannie  A.  Moore  “being 
justly  indebted  unto  Ezra  W.  Clark  in  the  full  sum  of  $2,672  for  part 
of  the  purchase  money  of  the  hereinafter  described  piece  or  parcel 
of  land,  hath  made,  executed  and  delivered,  and  made  payable  to 
the  order  of  the  said  Ezra  W.  Clark,  her  certain  promissory  note  of 
even  date  with  these  presents  for  said  sum  of  $2,672,  payable  on  or 
before  eighteen  months  after  date,  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum  until  paid,  payable  semi-annually,”  the 
said  party  of  the  first  part,  for  and  in  consideration  of  the  premises 
aforesaid  and  of  one  dollar,  conveyed  unto  the  said  parties  of  the 
second  part,  and  the  survivor  of  them,  his  heirs  and  assigns  forever, 

“the  following  described  real  estate  situate  on  what  is  known 

494  as  ‘Woodley  Lane'  road  in  the  District  of  Columbia,  and  de- 

scribed  bv  metes  and  bounds  as  follows,  viz:  beginning  at  a 

marked  double  white  oak  and  running  thence  south  11(4  degrees 
east  915  feet  to  a  stone  on  the  countv  road,  and  then  bv  and  with 
the  county  road  north  41  Jk  degrees  west  213%  feet,  then  north  30 V2 
degrees  west  87  feet,  then  north  15  degrees  west  47  feet,  then  north 

5  degrees  west  35  feet,  then  north  4  degrees  east  347  feet,  then  north 

6  degrees  west  283 Vo  feet,  then  south  59  degrees  east  53  feet  to  the 
gate  post,  then  in  a  straight  line  41  feet  to  the  beginning,  containing 
one  and  seventy-six  one  hundredths  (1.75)  acres.  Being  the  same 
piece  or  parcel  of  land  conveyed  by  the  said  Ezra  W.  Clark  to  said 
Fannie  A.  Moore  under  deed  dated  January  12,  A.  D.  1887,  to  which 
reference  is  made.”  I11  trust  to  secure  the  full  and  punctual  pay¬ 
ment  of  said  note. 

(7)  That  by  deed  of  trust  made  on  February  1,  1887,  and  re¬ 
corded  on  February  7,  1887,  in  Filter  1225,  Folio  337,  by  and  be¬ 
tween  Fannie  A.  Moore  (unmarried)  of  t lie  City  of  Washington, 
District  of  Columbia,  of  the  first  part,  and  William  F.  Mattingly  and 
Thomas  E.  Waggaman  of  the  same  place,  parties  of  the  second  paid, 
after  reciting  that  ‘said  party  of  the  first  part  is  iustly  indebred  unto 
the  estate  of  .Alfred  D.  Jessup,  late  of  Philadelphia,  deceased,  in  the 
full  sum  of  $64,592,  being  the  deferred  payments  of  the  purchase 
monev  for  the  real  e-tate  hereinafter  described  for  which  she  has  exe¬ 
cuted  and  delivered  unto  David  Weatherlv,  Jr.,  executor  and  trustee 
under  the  will  of  A.  D.  Jessup,  her  certain  19  promissory  notes, 
dated  February  1,  1887.  and  payable  to  the  order  of  said  David 
Weatherlv.  Jr.,  executor  and  trustee  under  will  of  A.  D.  Jesup,  as 
follows:  One  note  for  828.460  97.  payable  on  or  before  five  years  after 
date,  with  interest  at  the  rate  of  six  per  centum  per  annum,  payable 

quarter  yearly,  until  paid,  six  notes  for  $5,000  each,  two  of 

495  which  are  payable  on  or  before  one  year  after  date,  two  on 

or  before  two  years  aft^r  date,  and  two  on  or  before  three 

years  after  date:  one  note  for  $543.67,  payable  on  or  before  one  year 
after  date,  and  two  notes  for  $543.68,  each,  payable  on  or  before  two 
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and  three  years  after  date  respectively,  all  of  which  said  eighteen 
promissory  notes  hear  interest  at  the  rate  of  live  per  centum  per  an¬ 
num  payable  quarterly  until  paid/’  the  said  party  of  the  first  part, 
in  consideration  of  the  premises  and  of  one  dollar  therebv  conveyed 
unto  said  parties  of  the  second  part,  and  the  survivor  of  them,  his 
heirs  and  assigns,  ‘'The  following  described  real  estate  situate  in  the 
County  of  Washington,  District  of  Columbia,  and  known  and  dis¬ 
tinguished  as  and  being  all  the  lots  numbered  3  to  13,  both  inclu¬ 
sive,  and  lots  numbered  28,  29,  30  and  31  of  Janies  L.  Kervand’s 
subdivision  of  part  of  a  tract  of  land  called  ‘Pretty  Prospect/  after¬ 
wards  called  ‘Woodley,’  and  said  subdivision  being  known  as  Wood- 
lev  Park,  as  per  plat  recorded  in  Liber  ‘Gov.  Shepherd,’  Folio  17, 
of  the  Records  of  the  Surveyor’s  Office  of  the  District  of  Columbia. 
And  also  all  that  part  of  the  tract  of  land  called  ‘Pretty  Prospect,’ 
afterwards  known  as  ‘Woodley,’  which  is  described  as  follows:  be¬ 
ginning  at  the  end  of  the  fourth  line  of  the  original  tract  where  the 
beech  tree  is  called  for.  thence  (by  magnetic  bearings  as  of  Septem¬ 
ber,  1869)  with  the  division  line  of  the  parts  sold  Lorenzo  Thomas 
north  15  degrees  west  73  20  100  perches  to  the  middle  of  Woodley 
road,  thence  with  the  middle  of  said  road  south  87 !1>  degrees  east 
20  perches,  thence  south  83  degrees  east  40  perches,  thence  south 
GG^A  degrees  east  7  perches,  thence  south  45  degrees  east  10  perches, 
thence  south  9  perches, thence  south  65  decrees,  east  18  perches,  leav¬ 
ing  said  road,  thence  south  8  degrees  west  42  perches  to  the  middle  of 
said  road,  thence  south  40  degrees  east  10  perches,  thence  south 

5 1  i/L>  degrees  east  31  75/100  perches  to  the  west  side  of  Rock 
49G  Creek,  thence  with  the  west  side  of  Rock  Creek  south  421/> 

degrees  west  11  perches,  thence  south  22  W  degrees  west  10 
perches,  thence  south  24  degrees  west  16  25  100  perches,  thence 
south  65  degrees  west  10  perches,  thence  west  7  perches,  thence  north 
491/2  degrees  west  8  perches,  thence  north  67  degrees  west  12  perches, 
to  the  seventh  line  of  said  original  tract  called  Woodley,  thence  with 
said  line  reversed  north  25 (A  degrees  west  29  perches  to  a  poplar  tree, 
thence  north  3414  degrees  west  24  perches  to  a  white  oak  tree,  thence 
north  56 Vl>  degrees  west  24  perches  to  said  beach  tree  and  the  begin¬ 
ning;  intending  hereby  to  convev  all  the  real  estate  conveyed  unto 
said  party  of  the  first  part  by  Clara  J.  1  Iceland  et  ah,  by  a  deed 
dated  October  5,  1886.”  In  trust  to  secure  the  full  and  punctual 
payment  of  each  and  all  of  said  notes. 

(8)  That  by  a  deed  of  trust  made  on  March  3,  1887,  and  recorded 
on  March  7.  1887,  in  Liber  1246.  Folio  6  et  seq..  by  and  between 
Fannie  A.  Moore  (Unmarried)  of  Washington.  D.  C.,  of  the  first 
part- and  Henry  P.  Waggaman  and  Brainerd  11.  Warner,  trustees,  of 
the  same  place,  of  the  second  part,  after  reciting  that  “said  Fannie  A. 
Moore  is  justly  indebted  unto  Beniamin  IT.  Warder  in  the  full  sum 
of  $10,700.  for  which  amount  she  hath  made  and  delivered  her  three 
certain  promissory  notes  bearing  date  December  15,  1886.  each 
payable  to  the  order  of  said  Benjamin  IF  Warder,  one  of  said  notes 
being  for  $3,566.68,  pavable  on  or  before  one  year  after  date:  one 
note  for  $3,566  66  payable  on  or  before  two  years  after  date,  and  one 
note  for  $3,566.66,  payable  on  or  before  three  years  after  date,  each 
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of  said  notes  bearing  interest  at  the  rate  of  six  per  centum  per  an¬ 
num.  payable  semi  annually,”  the  said  party  of  the  first  part  for  and 
in  consideration  of  the  premises  and  of  one  dollar,  thereby  conveyed 
unto  the  said  parties  of  the  second  part,  and  the  survivor  of  them, 
his  heirs  and  assigns  forever  ‘‘the  following  described  real 

497  estate  situate  in  the  Countv  of  Washington,  District  of  Colum- 
bia.  to  wit:  All  that  certain  piece  or  parcel  of  land  and  prem¬ 
ises  known  as  and  distinguished  as  and  being  lot  numbered  1  in  Ker- 
vand's  et  al.  subdivision  of  ‘Woodiev,’  as  recorded  in  Liber  Gov. 
Shepherd  No.  1.  Folio  17,  one  of  the  land  records  of  the  Surveyor’s 
Otlice  of  the  District  of  Columbia.”  In  trust  to  secure  the  full  and 
punctual  payment  of  each  and  all  of  said  notes. 

(  9)  That  by  a  deed  of  trust  made  on  June  24,  1887,  and  recorded 
on  June  27.  1887,  in  Liber  1268,  Folio  138,  et  seq.,  by  and  between 
Fannie  A.  Moore  (unmarried),  of  the  first  part,  and  Irving  William¬ 
son  and  Samuel  Waggaman.  of  the  second  part,  all  of  the  District  of 
Columbia,  after  reciting  that  “said  Fannie  A.  Moore  is  justly  in¬ 
debted  unto  William  M.  Hodges  in  the  full  sum  of  $35,000,  for  which 
amount  she  has  made  and  delivered  her  forty  promissory  notes, 
bearing  even  date  with  these  presents,  ten  each  for  $500,  and  thirty 
each  for  $1,000,  and  all  payable  to  the  order  of  said  Hodges  three 
years  after  date  at  the  oflice  of  Thomas  E.  Waggaman,  with  inter¬ 
est  payable  quarterly  at  the  rate  of  six  per  centum  per  annum  until 
paid,”  the  said  party  of  the  first  part  in  consideration  of  the  prem¬ 
ises  and  of  five  dollars,  thereby  conveyed  unto  said  parties  of  the 
second  part,  their  heirs  and  assigns,  “all  those  certain  pieces  or 
parcels  of  land  situate  and  lying  in  the  District  of  Columbia,  being 
lots  numbered  3  to  13,  both  inclusive,  and  28  to  31,  both  inclusive, 
of  James  L.  Kervand’s  subdivision  of  part  of  a  tract  of  land  called 
‘Pretty  Prospect,’  afterwards  called  ‘Woodley,’  said  subdivision  being 
known  as  Woodley  Park,  as  per  plat  recorded  in  Liber  Gov.  Shep¬ 
herd,  Folio  17,  of  the  Surveyor’s  Office  of  said  District.  Also  all 
that  part  of  a  tract  of  land  cailed  Pretty  Prospect,  afterwards  known 
as  ‘Woodley,’  being  the  same  conveyed  bv  Clara  J.  Ileyland,  et  al., 
to  Fannie  A.  Moore  by  deed  dated  October  5,  1886,  and  duly 
recorded  February  7,  1887,  in  Liber  No.  1225,  Folio  330 

498  et  seq.,  of  the  land  records  of  said  District.”  In  trust  to 
secure  the  full  and  punctual  payment  of  each  and  all  of 

said  notes. 

(10)  That  by  a  deed  of  trust  made  on  February  11.  1887,  and 
recorded  on  February  19,  1887,  in  Liber  1234,  Folio  136  et  seq., 
by  and  between  Fannie  A.  Moore  (unmarried),  of  Washington  City, 
District  of  Columbia,  and  Henry  D.  Poteler  and  Charles  E.  Panes, 
trustees,  of  the  same  place,  of  the  second  part,  after  reciting  that 
said  “Fannie  A.  Moore  is  justly  indebted  unto  Luther  S.  Fristoe,  in 
the  full  sum  of  $25,000,  for  which  amount  she  hath  made  and 
delivered  her  seventeen  certain  promissory  notes  bearing  even  date 
with  these  presents,  each  payable  to  the  order  of  said  Luther  8. 
Fristoe  or  or  nefore  two  years  after  date,  with  interest  at  the  rate  of 
six  per  centum  per  annum  payable  quarterly,  two  of  said  notes 
being  for  $5,000,  and  fifteen  of  said  notes  for  $1,000  each,”  the 
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said  party  of  the  first  part,  in  consideration  of  the  premises  and 
of  one  dollar  thereby  conveyed  unto  the  said  parties  of  the  second 
part,  and  to  the  survivor  of  them,  his  heirs  and  assigns  forever,  “the 
following  described  real  estate  situate  in  the  County  of  Washington, 
District  of  Columbia,  to  wit:  All  that  certain  piece  or  parcel  of  land 
and  premises  known  and  distinguished  as  and  being  all  of  lots 
numbered  from  3  to  13,  both  inclusive,  and  lots  No.  28,  29,  30  and 
31  of  James  L.  Kervand’s  subdivision  of  part  of  a  tract  of  land 
called  ‘Pretty  Prospect/  afterwards  called  ‘Woodley.’  and  said  sub¬ 
division  being  known  as  Woodley  Park,  as  per  plat  recorded  in 
Liber  ‘Gov.  Shepherd/  Folio  17.  of  the  reeords  of  the  Surveyor’s 
Office  of  the  District  of  Columbia;  and  also  all  that  part  of  the 
tract  of  land  called  ‘Pretty  Prospect/  afterwards  known  as  Woodley, 
which  is  described  as  follows:  Beginning  at  the  end  of  the 

499  fourth  line  of  the  original  tract  where  the  beech  tree  is 
called  for,  thence  (bv  magnetic  bearings  as  of  September, 

1869),  with  the  division  line  of  the  parts  sold  Lorenzo  Thomas 
north  15  degrees  west  73-20/100  perches  to  the  middle  of  Woodley 
road,  thence  with  the  middle  of  said  road  south  87V>  degrees  east 
20  perches,  thence  south  83  degrees  east  40  perches,  thence  south 
6644  degrees  east  7  perches,  thence  south  45  degrees  east  10  perches, 
thence  south  9  perches,  thence  south  65  degrees  east  18  perches, 
leaving  said  road,  thence  south  88  degrees  west  42  perches,  to  the 
middle  of  said  road,  thence  south  40  degrees  east  10  perches,  thence 
south  5iy2  degrees  east  31-75/100  perches  to  the  west  side  of  Bock 
Creek,  thence  with  the  west  side  of  Bock  Creek  south  4214  degrees 
west  11  perches,  thence  south  2214  degrees  west  10  perches,  thence 
south  24  degrees  west  16-25/100  perehes,  thence  south  65  degrees 
west  10  perches,  thence  west  7  perches,  thence  north  49 14  degrees 
west  8  perches,  thence  north  67  degrees  west  12  perches  to  the 
seventh  line  of  said  original  tract  called  Woodley,  thence  with  said 
line  reversed  north  2514  degrees  west  29  perches  to  a  poplar  tree, 
thence  north  3414  degrees  west  24  perches  to  a  white  oak.  thence 
north  5614  degrees  west  24  perches  to  said  beech  tree,  and  the  be¬ 
ginning:  intending  hereby  to  convey  all  the  real  estate  conveyed 
unto  said  party  of  the  first  part  by  Clara  J.  Heyland,  et  ah,  by 
deed  dated  October  5, 1886.”  In  trust  to  secure  the  full  and  punctual 
payment  of  each  and  all  of  said  notes. 

(11)  That  by  a  deed  of  release  made  on  October  10,  A.  D.  1901, 
and  recorded  on  October  11,  1901,  in  Liber  2594,  Jolio  209  et  seq., 
Charles  E.  Banes,  surviving  trustee  under  a  certain  deed  of  trust 
from  Fannie  A.  Moore  (unmarried),  dated  February  11,  1887.  and 
recorded  February  19,  1887,  in  Liber  1234,  Folio  13b,  of  the  land 
records  of  the  District  of  Columbia,  in  consideration  of  one  dollar 
to  him  in  hand  paid  by  Thomas  E.  Waggaman  and  John  Bidout, 
trustees  under  a  certain  deed  in  trust  from  Fannie  A.  Moore 

500  (unmarried),  dated  July  14,  1887,  and  recorded  among  the 
land  records  of  the  District  of  Columbia  in  Liber  1269,  Folio 

324,  released,  quit-claimed  and  conveyed  unto  said  Thomas  E. 
Waggaman  and  John  Bidout,  trustees,  their  heirs  and  assigns,  “the 
following  described  land  and  premises  lying  and  being  in  the  County 
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of  Washington,  in  the  District  of  Columbia,  and  distinguished  as 
and  being  part  of  a  tract  of  land  called  ‘Pretty  Prospect/  known 
as  ‘Wood.ey,'  particularly  described  in  said  deed  of  trust  in  Liber 
1-34.  Folio  130,  except  so  much  thereof  as  has  been  heretofore  re¬ 
leased.  To  have  and  to  hold  the  same  with  the  appurtenances  unto 
and  to  the  use  of  said  Thomas  E.  Waggaman  and  John  Kidout, 
trustees,  their  heirs  and  assigns  forever,  fully  released  and  dis¬ 
charged  from  the  effect  and  operation  of  said  deed  of  trust,”  said 
deed  of  release  containing  the  following  statement,  namely,  “the 
debts  secured  thereby  having  been  fully  paid,  the  notes  representing 
said  indebtedness  having  been  marked  ‘paid’  and  ‘cancelled.’ 

(12)  That  by  a  deed  of  release  made  on  March  5,  A.  I).  1000,  and 
recorded  on  March  0,  1000,  in  Liber  2472,  Folio  270.  et  seq..  Irving 
Williamson  and  Samuel  Waggaman,  trustees,  under  a  certain  deed 
of  trust  from  Fannie  A.  Moore  (unmarried),  dated  June  24,  1887, 
and  recorded  June  27.  1887,  in  Liber  No.  1268,  Folio  138,  et  seq., 
of  the  land  records  of  the  District  of  Columbia,  in  consideration  of 
one  dollar  to  them  in  hand  paid  by  Thomas  E.  M  aggaman  and 
John  Kidout.  trustees  under  a  certain  deed  in  trust  from  Fannie  A. 
Moore  (unmarried),  dated  July  14,  1887,  and  recorded  among  the 
land  records  of  the  District  of  Columbia  in  Taber  1269,  Folio  324, 
released  quit-claimed  and  conveyed  unto  said  Thomas  E.  Waggaman 
and  John  Kidout.  trustee,  their  heirs  and  assigns,  “the  following- 


described  land  and  premises  situate  lying  and  being  in  the  County 
of  Washington,  District  of  Columbia,  and  distinguished  as 
501  and  being  so  much  of  the  property  embraced  in  the  above 
mentioned  deed  of  trust  as  is  included  in  the  three  parcels 
described  below,  namely:  1st,  That  part  of  said  property  included 
within  the  exterior  lines  of  Connecticut  avenue  extended,  as  de¬ 
scribed  in  deed  from  said  Thomas  E.  Waggaman  and  John  Kidout, 
trustees,  to  the  District,  of  Columbia.  2d,  That  part  of  said  prop¬ 
erty  included  within  the  exterior  lines  of  Connecticut  avenue  ex¬ 
tended.  as  laid  down  on  plat  recorded  in  the  Surveyor’s  Office  of 
said  District  in  County  Kook  10,  page  28.  3d,  That  part  of  said 

property  included  within  the  lots,  streets  and  roads  in  a  recent 
subdivision  made  by  Waggaman  and  Kidout,  trustees,  and  others, 
of  parts  of  blocks  numbered  4,  5,  6,  7,  and  8  in  Waggaman  and 
Kidout's  ‘Addition  to  the  City  of  Washington,’  as  said  recent  sub¬ 
division  i«  recorded  in  said  Surveyor’s  Office,  in  County  Book  15, 
pane  1.  To  have  and  to  hold  the  same  with  the  appurtenances  unto 
and  to  the  use  of  the  said  Thomas  E.  Waggaman  and  John  Kidout, 
trustee-,  their  heirs  and  assigns  forever,  fully  released  and  discharged 
from  the  effect  and  operation  of  said  deed  of  trust,”  said  deed  of  re¬ 
lease  containing  the  following  statement,  namely,  that  “the  re¬ 
mainder  of  the  property  being  deemed  as  sufficient  security  for  the 
debts  secured  bv  said  deed  of  trust  as  is  evidenced  by  the  denature 
hereto  of  Thomas  E.  Waggaman,  the  party  secured." 

(13)  That  by  a  deed  of  release  made  on  June  9.  A.  D.  1900.  and 
recorded  on  July  14.  1900.  in  Liber  2508.  Folio  1  41  et  -ep.,  Irving 
Williamson  and  Samuel  Waggaman.  trustee-,  under  certain  deed 
of  trust  from  Fannie  A.  Moore  (unmarried ) .  dated  J  ;n<-  21.  1887. 


ALICE  TYLER  EASTER. 


301 


I 

and  recorded  June  27,  1887,  in  Liber  No.  1268,  Folio  138  et  seq., 
of  the  land  records  of  the  District  of  Columbia,  in  consideration 
of  one  dollar  to  them  in  hand  paid  by  Thomas  E.  Waggaman  and 
John  Ridout,  trustees,  under  a  certain  deed  in  trust  from  Fannie  A. 
Moore  (unmarried),  dated  July  14.  1889,  recorded  among 

502  the  land  records  of  the  District  of  Columbia,  in  Liber  1269, 
Folio  324,  released,  quit-claimed  and  conveyed  unto  said 

Thomas  E.  Waggaman  and  John  Ridout.  trustees,  their  heirs  and 
assigns,  “the  following  described  land  and  premises  situate  lying 
and  being  in  the  County  of  Washington,  District  of  Columbia,  and 
distinguished  as  and  being  so  much  of  a  tract  of  land  called 
‘Woodley’  as  is  described  in  said  deed  of  trust  recorded  in  Liber 
1268,  Folio  138,  and  which  is  now  embraced  in  blocks  2.  3,  4,  5,  6,  7 
and  8,  and  in  streets  and  roads  immediately  in  front  of  said  blocks 
in  Waggaman  and  Ridout.  trustees’  ‘Addition  to  the  Citv  of  Wash- 
ingtonj  as  said  subdivision  is  recorded  in  the  otiice  of  the  Surveyor 
of  the  District  of  Columbia,  in  County  Book  6,  page  133,  except  so 
much  of  said  blocks,  streets  and  roads  as  has  been  heretofore  re¬ 
leased.  To  have  and  to  hold  the  same  with  the  appurtenances  unto 
and  to  the  use  of  the  said  Thomas  E.  Waggaman  and  John  Ridout, 
trustees,  their  heirs  and  assigns  forever,  fully  released  and  dis¬ 
charged  from  the  effect  and  operation  of  said  deed  of  trust,”  said 
deed  of  release  containing  the  following  statement,  namely,  that 
“the  debts  secured  thereby  having  been  partially  paid  and  the  re¬ 
mainder  of  the  property  being  deemed  sufficient  security  for  the 
balance  of  the  debts  secured  by  said  deed  of  trust  as  is  evidenced  by 
the  signature  hereto  of  Thomas  E.  W  aggaman,  the  present  holder 
of  note.” 

(14)  That  bv  a  deed  of  release  made  on  October  10,  A.  D.  1901, 
and  recorded  on  October  11,  1901.  in  Liber  2->94,  Folio  208,  et  seq., 
Irving  Williamson  and  Samuel  Waggaman,  trustees,  under  a  cer- 
tain  deed  of  trust  from  Fannie  A.  Moore,  (unmarried),  dated  June 
24,  1887,  and  recorded  June  27.  1887.  in  Liber  1268,  Folio  138,  of 
the  land  records  of  the  District  of  Columbia,  in  consideration  of 
one  dollar  to  them  in  hand  paid  by  Thomas  E.  Waggaman  and 
John  Ridout,  trustees,  under  a  certain  deed  in  trust  from 

503  Fannie  A.  Moore  (unmarried),  dated  July  14,  1887,  and 
recorded  among  the  land  records  of  the  District  of  Columbia, 

in  Liber  1269,  Folio  324,  released,  remised,  quit-claimed  and  con¬ 
veyed  unto  said  Thomas  E.  Waggaman  and  John  Ridout.  trustees, 
their  heirs  and  assigns,  “the  following  described  land  and  premises 
situate  lying  and  being  in  the  County  of  Washington,  District  of 
Columbia,  and  distinguished  as  and  being  so  much  of  a  tract  of  land 
called  ‘Woodley,’  as  is  described  in  said  deed  of  trust  in  Liber  1268, 
Folio  138,  and  which  is  now  embraced  in  blocks  9.  10,  11,  12,  13 
and  14,  in  Waggaman  and  Ridout,  trustees,’  ‘Addition  to  the  City 
of  Washington,  as  said  subdivision  is  recorded  in  the  Office  of  the 
Surveyor  of  the  District  of  Columbia  in  County  Book  6,  pa°e  133, 
and  all  land  in  said  subdivision  lying  to  the  south  and  west  of  Wood- 
ley  road,  except  so  much  thereof  as  has  been  heretofore  released. 
To  have  and  to  hold  the  same  with  the  appurtenances  unto  and  to 
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the  use  of  said  Thomas  E.  Waggaman  and  John  Bidout,  trustees, 
their  lieirs  and  assigns  forever,  fully  released  and  discharged  trom 
the  effect  and  operation  of  said  deed  of  trust.”  said  deed  ol  release 
containing  the  following  statement,  namely,  that  '‘the  debts  secured 
thereh v  having  been  partially  paid,  the  remainder  of  the  property 
being  deemed  sufficient  security  for  the  balance  of  the  debts  secured 
by  said  deed  of  trust,  as  is  evidenced  by  the  signature  hereto  of 
Thomas  E.  Waggaman,  the  present  holder  of  note. 

(lb)  That  by  a  deed  of  release  made  on  July  28.  A.  1).  1888, 
and  recorded  on  Julv  28,  1888,  in  Tiber  1881,  folio  1  <  0,  Ilenrv  D. 
Boteler  and  Charles  E.  Banos,  of  the  District  ol  Columbia,  as  trustees, 
under  a  certain  deed  of  trust  from  Fannie  A.  Moore,  bearing  date 
on  the  eleventh  day  of  February.  A.  IX  1887,  recorded  in  Liber 
1234,  Folio  138.  et  seq..  of  the  land  records  of  the  District  of  Colum¬ 
bia.  in  consideration  of  one  dollar  to  them  in  hand  paid  by 
504  Lett  a  G.  Williamson,  of  said  District,  released,  remised,  quit¬ 
claimed  and  conveyed  unto  said  Ivetta  G.  Williamson,  her 
heirs  and  assigns  “the  following  described  real  estate  situate  in  the 
Countv  of  Washington.  District  of  Columbia,  to  wit:  All  that  cer¬ 


tain  piece  or  parcel  of  land  and  promises  known  and  distinguished 
as  and  being  all  of  lot  numbered  0  in  block  No.  10.  in  Thomas  E. 
Waggaman  and  John  Bidout,  trustees,’  ‘Addition  to  the  City  of 
Washington.’  formerly  called  ‘Woodley  Park.'  as  per  plat  recorded 
in  the  Surveyor’s  Office  of  said  District,  in  Tuber  County  Xo.  0. 
Folio  183.  to  have  and  to  hold  the  same  with  the  appurtenances 
unto  and  to  the  use  of  said  Betta  G.  Williamson,  her  heirs  and  as¬ 
signs  forever,  fully  released  and  discharged  from  the  effect  and 
operation  of  said  deed  of  trust  so  far  as  said  lot  is  concerned,”  said 
deed  of  release  containing  the  following  statement,  namely,  that 
it  is  made  “with  the  consent  of  the  holders  of  the  note-  secured  by 
said  trust,  as  is  evidenced  by  the  signature  to  these  presents  of 
Thomas  F.  Waggaman,  the  agent  of  said  holders.” 

(1  >)  That  by  a  deed  of  release  made  on  June  21,  A.  1).  1888,  re¬ 
corded  on  June  22.  1888,  in  Liber  1817,  Folio  418,  et  seq.,  Henry 
D.  Boteler  and  Charles  E.  Banes,  of  the  District  of  Columbia,  as 
trustees,  under  a  certain  deed  of  trust  from  Fannie  A.  Moore,  bear¬ 
ing  date  on  the  eleventh  day  of  February,  A.  D.  1887,  and  recorded 
in  Liber  1234,  Folio  138.  et  seq.,  of  the  land  records  of  the  District 
of  Columbia,  in  consideration  of  one  dollar  to  them  in  hand  paid 
bv  Catherine  W.  Mver,  of  said  District,  released,  remised,  quit¬ 
claimed  and  conveyed  unto  said  Catherine  W.  Mver,  her  heirs  and 
assigns  “the  following  described  real  estate  situate  in  the  county  of 
Washington.  District  of  Columbia,  to  wit:  All  that  certain  piece  or 
parcel  of  land  and  premises  known  and  distinguished  as  and  being 
11  1  of  lot  Xo.  5  in  Block  Xo.  0  in  'Thomas  E.  Waggaman  and 


505  John  Bidout  trustees’  addition  to  the  city  of  Washington, 
formerly  called  ‘Woodley  Park,’  as  per  plat  recorded  in 
Tuber  County  Xo.  6,  Folio  T38,  of  the  records  of  the  Survevor’s 


Office  of  said  District.  To  have  and  to  hold  the  same  with  the  ap¬ 
purtenances  unto  and  to  the  use  of  said  Catherine  WT.  Mver,  her 
heirs  and  assigns  forever,  fully  released  and  discharged  from  the 
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effect  and  operation  of  said  deed  of  trust  so  far  as  said  lot  is  con¬ 
cerned,"  said  deed  of  release  containing  the  following  statement, 
namely,  that  it  is  made  “with  the  consent  of  the  parties  secured  as 
is  evidenced  by  the  signature  hereto  of  Thomas  E.  Waggaman,  the 
agent  of  the  present  holders  of  the  notes  secured  bv  said  deed  of 
trust.” 

(17)  That  by  a  deed  of  release  made  on  June  *21,  A.  D.  1888,  and 
recorded  on  June  22,  1888,  in  Liber  1317,  Folio  420  et  seq.,  Irving 
Williamson  and  Samuel  Waggaman,  of  the  District  of  Columbia, 
as  trustees,  under  a  certain  deed  of  trust  from  Fannie  A.  Moore, 
bearing  date  on  the  24th  day  of  June,  A.  D.  1887,  and  recorded  in 
Liber  1208,  Folio  138  et  seq.,  of  the  land  records  of  the  District  of 
Columbia,  in  consideration  of  one  dollar  to  them  in  hand  paid  by 
Catherine  W.  Myer,  of  said  District,  released,  remised,  quit-claimed 
and  conveyed  unto  said  Catherine  W.  Myer.  her  heirs  and  assigns 
"the  following  described  real  estate  situate  in  the  County  of  Wash¬ 
ington,  District  of  Columbia,  to  wit:  All  that  certain  piece  or  parcel 
of  land  and  premises  known  and  distinguished  as  and  being  all  of 
lot  numbered  5  in  block  numbered  9,  in  Thomas  E.  Waggaman  and 
John  Bidout.  trustees'  ‘addition  to  the  City  of  Washington,’  formerly 
called  ‘Woodley  Park,*  as  per  plat  recorded  in  Liber  County  \o.  0. 
Folio  133,  of  the  records  of  the  Surveyor's  Otiice  of  said  District. 
To  have  and  to  hold  the  same  with  the  appurtenances  unto  and  to 

the  use  ol  said  Catherine  M  .  Myer,  her  heirs  and  assigns  for- 
506  ever,  fully  released  and  discharged  from  the  effect  and  opera¬ 
tion  ol  said  deed  ot  trust,  ’  said  deed  of  release  containing  the 
following  statement,  namely,  that  “The  indebtedness  secured  there¬ 
under  having  been  Lilly  paid  so  tar  as  said  lot  is  concerned,  as  is  evi¬ 
denced  by  the  signature  hereto  of  Thomas  E.  Waggaman,  the  agent 
of  the  holders  of  the  notes  secured  by  said  trust.” 

(18)  That  by  a  deed  of  release  made  on  June  21,  A.  D.  1888, 

and  recorded  on  June  23,  1888,  in  Liber  1320,  Folio  321  et  seq., 
Henry  D.  Boteler  and  Charles  E.  Banes,  as  the  trustees  under  a 
certain  deed  of  trust  from  Fannie  A.  Moore,  bearing  date  on  the 
11  tli  day  of  February,  A.  D.  1887,  and  recorded  in  Liber  1234, 
Folio  136  et  seq.,  of  the  land  records  of  the  District  of  Columbia,  in 
consideration  of  one  dollar  to  them  in  hand  paid  by  John  8.  Mason 
of  the  District  of  Columbia,  released,  remised,  quit-claimed  and  con¬ 
veyed  unto  said  John  S,.  Mason,  his  heirs  and  assigns,”  “the  follow¬ 
ing  described  real  estate  situate  in  the  County  of  Washington,  Dis¬ 
trict  of  Columbia,  to  wit:  All  that  certain  piece  or  parcel  of  land 
and  premises  known  and  distinguished  as  and  being  all  of  lot  num¬ 
bered  4  in  block  numbered  9,  in  Thomas  E.  Waggaman  and  John 
Bidout,  trustees.'  'addition  to  the  city  of  Washington,’  formerly 
called  “Woodley  Park,’  as  per  plat  recorded  in  Liber  County  No.  6, 
Folio  133.  1  o  have  and  to  hold  the  same  with  the  appurtenances 

unto  and  to  the  use  of  said  John  8.  Mason,  his  heirs  and  assigns 
forever,  fully  released  and  discharged  from  the  effect  and  oueration 
of  said  deed  of  trust  so  far  as  said  lot  is  concerned.”  said  deed  of 
release  containing  the  following  statement,  namely,  that  it  is  made 
“with  the  consent  of  the  party  secured,  as  is  evidenced  bv  the  smna- 
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ture  hereto  of  Thomas  E.  Waggaman,  the  agent  of  the  present 
holders  of  said  notes  secured  by  said  trust.” 

(19)  That  by  a  deed  of  release  made  on  June  21,  A.  D. 
507  1888,  and  recorded  on  June  23,  1888,  in  Liber  1320,  Folio 

322  et  seq.,  Irving  Williamson  and  Samuel  Waggaman,  as 
trustees  under  a  certain  deed  of  trust  from  Fannie  A.  Moore,  War¬ 
ing  date  on  the  24th  day  of  June,  A.  D.  1887,  and  recorded  in  Liber 
1268.  Folio  138  et  seq..  of  the  land  records  of  the  District  of  Colum¬ 
bia,  in  consideration  of  one  dollar  to  them  in  hand  paid  by  John  S. 
Mason,  of  the  District  of  Columbia,  released,  remised,  quit-claimed 
and  conveyed  unto  said  John  S.  Mason,  his  heirs  and  assigns  “the 
following  described  real  estate  situate  in  the  County  of  Washington, 
District  of  Columbia,  to  wit:  All  that  certain  piece  or  parcel  of  land 
and  premises  known  and  distinguished  as  and  being  all  of  lot  num¬ 
bered  4,  in  block  numbered  9,  in  Thomas  F.  Waggaman  and  John 
Ridout,  trustee-'  ‘addition  to  the  City  of  Washington,  formerly 
called  ‘Woodley  Park.'  as  per  plat  recorded  in  Liber  County  No.  6, 
Folio  133,  of  the  records  of  the  Surveyor's  Office  of  said  District.  To 
have  and  to  hold  the  same  with  the  appurtenances  unto  and  to  the 
use  of  said  John  S.  Mason,  his  heirs  and  assigns  forever,  fully  re¬ 
leased  and  discharged  from  the  effect  and  operation  of  said  deed  of 
trust,”  said  deed  of  release  containing  the  following  statement, 
namely,  that  “the  indebtedness  secured  thereunder  having  been 
fully  paid  so  far  as  said  lot  is  concerned,  as  is  evidenced  by  the  sig¬ 
nature  hereto  of  Thomas  F.  Waggaman,  the  agent  of  the  holders 
of  the  notes  secured  by  said  trust.” 

(20)  That  by  a  deed  of  release  made  on  September  1,  A.  D. 
1888,  recorded  on  October  4,  1888,  in  Liber  1342,  Folio  128  et  seq., 
Henry  D.  Boteler  and  Charles  I>.  Panes,  of  the  District  of  Columbia, 
as  trustees  under  a  certain  deed  of  trust  from  Fannie  A.  Moore, 


bearing  date  on  the  lltli  day  of  February,  A.  D.  1887,  recorded  in 
Liber  1234,  Folio  136  et  seq.,  of  the  land  records  of  the  District  of 
Columbia,  in  consideration  of  one  dollar  to  them  in  hand 
508  paid  by  Archibald  M.  Bliss  released,  remised,  quit-claimed 
and  conveyed  unto  said  Archibald  M.  Bliss,  his  heirs  and 
assigns,  “the  following  described  real  estate  situate  in  the  County  of 
Washington,  District  of  Columbia,  to  wit:  All  that  certain  piece  or 
parcel  of  land  and  premises  known  and  distinguished  as  and  being 
all  of  lot  numbered  1,  in  block  numbered  13,  in  Thomas  F.  Wagga- 
rnan  and  John  Ridout,  trustees/  ‘addition  to  the  City  of  Washing¬ 


ton,'  formerly  called  ‘Woodley 
Survevor  s  Oiliee  of  said  District 


Park/  as  per  plat  recorded  in  the 
,  m  Liber  County  No.  6,  Folio  133. 


To  have  and  to  bold  the  same  with  the  appurtenances  unto  and  to 


the  use  of  said  Archibald  M.  Bliss,  bis  heirs  and  assigns  forever, 


fully  released  and  discharged  from  the  effect  and  operation  of  said 
deed  of  trust  so  far  as  said  lot  is  concerned,”  said  deed  of  release 


containing  the  following  statement,  namely,  that  the  same  is  made 


“with  the  consent  of  the  holders  of  the  notes  secured  bv  said  trust, 
as  is  evidenced  by  the  signature  to  these  presents  of  Thomas  E. 
Waggaman,  the  agent  of  said  holders.” 

(21)  That  by  a  deed  of  release  made  on  September  20,  A.  D.  1888, 
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and  recorded  on  October  25,  1888,  in  Liber  1351,  Folio  70  et  seq., 
Ilenry  D.  Boteler  and  Charles  E.  Banes,  of  the  District  of  Columbia, 
trustees  under  a  certain  deed  of  trust  from  Fannie  A.  Moore,  bearing 
date  on  the  lltli  day  of  February,  A.  I).  1887,  molded  in  Liber 
1234,  Folio  136  et  seq.,  of  the  land  records  of  the  District  of  Colum¬ 
bia,  in  consideration  of  one  dollar  to  them  in  hand  paid  by  Cornelia 
M.  Mason,  released,  remised,  quit-claimed  and  conveyed  unto  said 
Cornelia  M.  Mason,  her  heirs  and  assigns  “the  following  described 
real  estate  situate  in  the  County  of  Washington,  District  of  Colum¬ 
bia,  to  wit:  All  that  certain  piece  or  parcel  of  land  and  premises 
known  and  distinguished  as  and  being  part  of  lot  numbered  3,  in 
block  numbered  9,  beginning  at  the  intersection  of  the  easterly  line 
of  said  lot  with  the  southerly  line  of  said  lot,  thence  westerly  with 
said  southerly  line  50  feet,  thence  northerly  parallel  to  said 
•r>09  easterly  line  25  feet,  thence  easterly  parallel  to  said  southerly 
line  50  feet  to  said  easterly  line,  and  thence  with  it  southerly 
25  feet  to  the  beginning,  said  lot  being  in  Thomas  E.  Waggaman 
and  John  Bidout,  trustees’,  ‘addition  to  the  Citv  of  Washington,’ 
formerly  called  ‘Woodley  Park,’  as  per  plat  recorded  in  the  Sur¬ 
veyor’s  Office  of  said  District  in  Liber  County  Xo.  0,  Folio  133.  To 
have  and  to  hold  the  same  with  the  appurtenances  unto  and  to  the 
use  of  said  Cornelia  M.  Mason,  her  heirs  and  assigns  forever,  fullv 
released  and  discharged  from  the  effect  and  operation  of  said  deed 
of  trust  so  far  as  said  part  of  lot  3  is  concerned,”  said  deed  of  release 
containing  the  following  statement,  namely,  that  the  same  is  made 
“with  the  consent  of  the  holders  of  the  notes  secured  by  said  trust, 
as  is  evidenced  by  the  signature  to  these  presents  of  Thomas  e! 
Waggaman.  the  agent  of  said  holders.” 


(22)  That  by  a  deed  of  release  made  on  October  24,  A.  D.  1888, 
and  recorded  on  October  25,  1888,  in  Liber  1351,  Folio  71.  et  seq., 
Henry  D.  Boteler  and  Charles  E.  Banes,  of  the  District  of  Columbia! 
trustees  under  a  certain  deed  of  trust  from  Fannie  A.  Moore,  bear¬ 
ing  date  on  the  11th  day  of  February,  A,  D.  1887.  recorded  in  Liber 
1234,  Folio  134  et  seq.,  of  the  land  records  of  the  District  of  Colum¬ 
bia.  in  consideration  of  one  dollar  to  them  in  hand  paid  by  Flizabeth 
A.  Lyman,  released,  remised,  quit-claimed  and  conveyed  unto  said 
Elizabeth  A.  Lyman,  her  heirs  and  assigns  “the  following  described 
real  estate  situate  in  the  county  of  Washington.  District  of  Columbia, 
to  wit:  All  that  certain  piece  or  parcel  of  land  and  premises  known 
and  distinguished  as  and  being  all  of  lot  numbered  3  in  block  9.  ex¬ 
cepting  a  piece  of  ground  50  by  25  feet  off  of  the  southeast  corner 
of  said  lot.  and  more  particularly  described  in  a  deed  from  Thomas 
E.  Waggaman  and  John  Bidout.  trustees,  to  Cornelia  M. 
510  Mason,  said  lot  being  in  Thomas  E.  Waggaman  and  John 
Bidout.  trustees,’  ‘addition  to  the  City  of  Washington.’ 
formerly  called  ‘Woodley  Park,’  as  per  plat  recorded  in  the  Sur¬ 
veyor’s  Office  of  said  District,  in  Liber  County  Xo.  6.  Folio  133.  and 
said  deed  to  Cornelia  M.  Mason  having  been  recorded  October  24. 
1888,  among  said  land  records.  To  have  and  to  hold  the  same  with 
the  appurtenances  unto  and  to  the  use  of  said  Elizabeth  A.  Lyman, 
her  heirs  and  assigns  forever,  fully  released  and  discharged  from 
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the  effect  and  operation  of  said  deed  of  trust  so  far  as  said  part  of 
lot  3  is  concerned/'  said  deed  of  release  containing  the  following 
statement,  namely,  that  the  same  is  made  “with  the  consent  of  the 
holders  of  the  notes  secured  hv  said  trust,  as  is  evidenced  by  the 
signature  to  these  presents  of  Thomas  E.  Waggaman,  the  agent  of 
the  party  secured.” 

(23)  That  by  a  deed  of  release  made  on  September  20.  A.  D. 
1888,  and  recorded  on  October  25,  1888,  in  Liber  1331,  Folio  72 
et  seq.,  Irving  \\  illiamson  and  Samuel  Waggaman,  of  the  District 
of  Columbia,  trustees  under  a  certain  deed  of  trust,  from  Fannie  A. 
Moore,  bearing  date  on  the  24th  day  of  June.  A.  D.  1887.  recorded 
in  Liber  1268  Folio  138  et  seq..  of  the  land  records  of  the  District 
of  Columbia,  in  consideration  of  one  dollar  to  them  in  hand  paid 
hv  Cornelia  M.  Mason,  released,  remised,  quit-claimed  and  conveyed 
unto  said  Cornelia  M.  Mason,  her  heirs  and  assigns,  “the  following 
described  real  estate,  situate  in  the  county  of  Washington,  District 
of  Columbia,  to  wit-  All  that  certain  piece  or  parcel  of  land  and 
premises  known  and  distinguished  as  and  being  part  of  lot  numbered 
3  in  block  numbered  0.  beginning  at  the  intersection  of  the  easterly 
line  of  said  lot  with  the  southerly  line  of  said  lnt,  thence  westerly 
with  said  southerly  line  50  feet,  thence  northerly  paraded  to  said 
easterly  line  25  feet,  thence  easterly  parallel  to  said  southerlv  line 

50  feet  to  said  easterly  line,  and  thence  with  it  southerly  25 
511  feet  to  the  beginning,  said  lot  being  in  Thomas  E.  Wagga¬ 
man  and  John  Pidout.  trustees/  addition  to  the  city  of  Wash¬ 
ington,’  formerly  called  ‘Woodley  Park/  as  per  plat  recorded  in 
the  Surveyor's  Office  of  said  District,  in  Liber  County  Xo.  6,  Folio 
133.  To  have  and  to  hold  the  same  with  the  appurtenances  unto 
and  to  the  use  of  said  Cornelia  M.  Mason,  her  heirs  and  assigns 
forever,  fully  released  and  discharged  from  the  effect  and  operation 
of  said  deed  of  trust  so  far  as  said  part  of  lot  3  is  concerned,”  said 
deed  of  release  containing  the  following  statement,  namely,  that  it 
is  made  “with  the  consent  of  the  holders  of  the  notes  secured  by  said 
trust,  as  is  evidenced  hy  the  signature  to  these  presents  of  Thomas 
E.  Waggaman.  the  agent  of  said  holders.” 

(24)  That  by  a  deed  of  release  made  on  October  24,  A.  D.  1888, 
and  recorded  on  October  25,  1888,  in  Liber  1351,  Folio  74  et  seq. 
Irving  Williamson  and  Samuel  Waggaman,  trustees  under  a  cer¬ 
tain  deed  of  trust  from  Fannie  A.  Moore,  hearing  date  on  the  24th 
day  of  June.  A.  I).  1887,  recorded  in  Liber  1268,  Folio  138  et  seq.. 
of  the  land  records  of  the  District  of  Columbia,  in  consideration  of 
one  dollar  to  them  in  hand  paid  by  Elizabeth  A.  Lyman,  released, 
remised,  quit-claimed  and  conveyed  unto  said  Elizabeth  A.  Lyman, 
her  heirs  and  assigns,  “the  following  described  real  estate  situate  in 
the  County  of  Washington,  District  of  Columbia,  to  wit:  All  that 
certain  piece  or  parcel  of  land  and  premises  known  and  distin¬ 
guished  as  and  being  all  of  lot  numbered  3  in  block  numbered  0, 
excepting  a  piece  of  ground  50  hv  25  feet  off  of  the  southeast  corner 
of  said  lot.  and  more  Particularly  described  in  a  deed  from  Tbomas 
E.  Waggaman  and  John  Pidout.  trustees,  to  Cornelia' M.  Mason, 
said  lot  being  in  Thomas  E.  Waggaman  and  John  Ridout,  trustees/ 
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addition  to  the  city  of  Washington/  formerly  called  ‘Woodley  Park/ 
as  per  plat  recorded  in  the  Surveyor’s  Office  of  said  District,  in  Liber 
County  No.  6,  Folio  133.  said  deed  to  Cornelia  M.  Mason 

512  having  been  recorded  October  24,  1888,  among  said  land 
records.  To  have  and  to  hold  the  same  with  the  appurte¬ 
nances  unto  and  to  the  use  of  said  Elizabeth  A.  Lvman,  her  heirs 
and  assigns  forever,  fully  released  and  discharged  from  the  effect 
and  operation  of  said  deed  of  trust  so  far  as  said  part  of  lot  3  is  con¬ 
cerned,”  said  deed  of  release  containing  the  following  statement, 
namely,  that  the  same  is  made  “with  the  consent  of  the  holders  of 
the  notes  secured  hv  said  trust,  as  is  evidenced  by  the  signature  to 
these  presents  of  Thomas  E.  Waggaman,  the  agent  of  the  parties 
secured.” 

(25)  That  by  a  deed  of  release  made  on  October  15  A.  D.  1888, 
and  recorded  on  October  22,  1888.  in  Liber  1352,  Folio  72  et  seq., 
Henry  D.  Boteler  and  Charles  E.  Banes,  of  the  District  of  Co¬ 
lumbia,  trustees  under  a  certain  deed  of  trust  from  Fannie  A. 
Moore,  bearing  date  on  the  11th  day  of  February  A.  D.  1887,  re¬ 
corded  in  Liber  1234,  Folio  135  et  seq.,  of  the  land  record^  of  the 
District  of  Columbia,  in  consideration  of  one  dollar  to  them  in 
hand  paid  by  Hettie  C.  Campbell,  released,  remised,  quit-claimed 
and  conveyed  unto  said  Hettie  C.  Campbell,  her  heirs  and  assigns, 
“the  following  described  real  estate  situate  in  the  County  of  Wash¬ 
ington.  District  of  Columbia,  to  wit:  All  that  certain  piece  or  parcel 
of  land  and  premises  known  and  distinguished  as  and  being  all  of 
lot  numbered  1  in  block  numbered  11,  in  Thomas  E.  Waggaman 
and  John  Kidout.  trustees’  addition  to  the  City  of  Washington/ 
formerly  called  ‘Woodley  Park’  as  per  plat  recorded  in  the  Sur- 

vevor’s  Office  of  said  District  in  Liber  Countv  No.  0,  Folio  133. 

1 

To  have  and  to  hold  the  same  with  the  appurtenances  unto  and  to 
the  use  of  said  Hettie  C.  Campbell,  her  heirs  and  assigns  forever, 
fully  released  and  discharged  from  the  effect  and  operation  of  said 
deed  of  trust  so  far  as  said  lot  is  concerned,”  said  deed  of  release 
containing  the  following  statement,  namely,  that  the  same  is 

513  made  “with  the  consent  of  the  holders  of  the  notes  secured 
by  said  trust,  as  is  evidenced  by  the  signature  to  these  pres¬ 
ents  of  Thomas  E.  Waggaman,  the  agent  of  the  said  holders.” 

(26)  That  by  a  deed  of  release  made  on  March  6  A.  D.  1889, 
and  recorded  on  5 larch  12  A.  D.  1889.  in  Liber  1376,  Folio  222 
et  seq.,  Henry  D.  Boteler  and  Charles  E.  Banes,  of  the  District  of 
Columbia,  as  trustees  under  a  certain  deed  of  tru«t  from  Fannie  A. 
Moore,  hearing  date  on  the  11th  day  of  February  A.  D.  1887,  re¬ 
corded  in  Liber  1234,  Folio  136  et  seq..  of  the  land  records  of  the 
District  of  Columbia  in  consideration  of  one  dollar  to  them  in 
hand  paid  by  Harry  W.  Blount,  jr.,  of  said  District,  released,  re¬ 
mised.  quit-claimed  and  conveyed  unto  said  Harry  W.  Blount,  jr., 
his  heirs  and  assigns,  “the  following  described  real  estate,  situate 
in  the  county  of  Washington,  District  of  Columbia,  to  wit:  All 
those  certain  pieces  or  parcels  of  land  and  premises  known  and 
distinguished  as  and  being  all  of  lots  numbered  4  and  5  in  block 
numbered  11,  in  Thomas  E.  Waggaman  and  John  Kidout,  trus- 
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tees’,  ‘addition  to  the  city  of  Washington/  formerly  called  ‘Woodley 
Park/  as  per  plat  recorded  in  the  Surveyor’s  Office  of  said  District, 
in  Liber  County  No.  3.  Polio  133.  To  have  and  to  hold  the  same 
with  the  appurtenances  unto  and  to  the  use  of  said  Harry  W. 
Blount,  jr..  his  heirs  and  assigns  forever,  fully  released  and  dis¬ 
charged  from  the  effect  and  operation  of  the  said  deed  of  trust,  so 
far  as  said  lots  are  concerned. ”  said  deed  of  relea-e  containing  the 
following  statement,  namelv.  that  the  same  is  made  “with  the  con- 
sent  of  the  holders  of  the  notes  thereby  secured,  as  is  evidenced  by 
the  signature  to  these  presents  of  Thomas  E.  Waggaman,  their 
agent.” 

(27)  That  by  a  deed  of  release  made  on  March  6,  A.  D.  1889, 
and  recorded  on  March  1*2,  1889,  in  Liber  1379,  Polio  224  et 

old  seq.,  Irving  Williamson  and  Samuel  Waggaman,  of  the  Dis¬ 
trict  of  Columbia,  as  trustees  under  a  certain  deed  of  trust 
from  Fannie  A.  Moore,  hearing  date  on  the  24th  day  of  June  A.  D. 
1887.  recorded  in  Liber  1268,  polio  138  et  seq.,  of  the  land  records 
of  the  District  of  Columbia,  in  consideration  of  one  dollar  to  them 
in  hand  paid  by  Harry  W.  Blount,  jr.,  of  said  District,  released, 
remised,  quit-claimed  and  conveyed  unto  said  Harry  W.  Blount,  jr., 
his  heirs  and  assigns,  “the  following  described  real  estate  situate 
in  the  County  of  Washington,  District  of  Columbia,  to  wit:  “All 
those  certain  pieces  or  parcels  of  land  and  premises  known  and  dis¬ 
tinguished  as  a  part  of  lots  numbered  4  and  5,  in  block  numbered 
11.  in  Thomas  E.  Waggaman  and  John  Ridout,  trustees’,  ‘addition 
to  the  City  of  Washington,’  formerly  called  Woodley  Park,’  as  per 
plat  recorded  in  the  Surveyor’s  Office  of  said  District,  in  Liber 
Countv  No.  6,  Polio  133.  To  have  and  to  hold  the  same  with  the 
appurtenances  unto  and  to  the  use  of  said  Harry  W.  Blount,  jr., 
his  heirs  and  assigns  forever,  fully  released  and  discharged  from 
the  effect  and  operation  of  said  deed  of  trust  so  far  as  said  lots  are 
concerned.”  said  deed  of  release  containing  the  following  statement, 
namely,  that  the  same  is  made  “with  the  consent  of  the  holders  of 
the  notes  thereby  secured,  as  is  evidenced  by  the  signature  to  these 
presents  of  Thomas  E.  Waggaman.  their  agent.’ 

(28)  That  by  a  deed  of  release  made  on  June  18,  A.  D.  1890. 
and  recorded  on  June  20.  1890,  in  Liber  1500,  Folio  38/  et  seq., 
Henry  I).  Botclcr  and  Charles  E.  Banes,  of  the  District  of  Columbia, 
trustees  under  a  certain  deed  of  trust  from  Fannie  A.  Moore,  bear¬ 
ing  date  on  the  1 1th  day  of  February,  1887,  recorded  in  Liber  1234, 
Polio  1 30  et  'cq..  of  the  land  records  of  the  District  of  Columbia, 
and  Irving  Williamson  and  Samuel  Waggaman.  of  said  District, 
as  trustees,  under  a  deed  of  trust  from  Fannie  A.  Moore,  dated 
June  24.  1887.  and  recorded  in  Liber  1238,  Folio  138.  of  said  land 

records,  in  consideration  of  one  dollar  to  them  in  hand  paid 
515  by  Thomas  E.  Waggaman  and  John  Ridout,  trustees,  as 

hereinafter  stated,  released,  remised,  quit-claimed  and  con¬ 
veyed  unto  said  Thomas  E.  Waggaman  and  John  Ridout,  trustees, 
their  heirs  and  aligns,  “the  following  described  real  estate  situate 
in  the  County  of  Washington.  District  of  Columbia,  to  wit:  All  those 
certain  pieces,  or  parcels  of  land  and  premises  known  and  dis- 
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tinguished  as  and  being  all  of  lots  numbered  from  12  to  29,  both 
inclusive,  in  block  numbered  5,  in  Thomas  E.  Waggaman  and 
John  Ridout,  trustee-’,  ‘addition  to  the  City  of  Washington,’  for¬ 
merly  called  ‘Woodley  Park,’  as  ]>cr  plat  recorded  in  the  Surveyor  s 
01ti.ce  of  said  District,  in  Liber  County  No.  6,  Folio  133.  To  have 
and  to  bold  the  same  with  the  appurtenances  unto  and  to  the  use 
of  said  Thomas  E.  Waggaman  and  John  Ridout,  their  heirs  and 
assigns  forever,  upon  t lie  trusts  set  forth  in  a  deed  to  them  from 
Fannie  A.  Moore,  recorded  in  Tuber  1239,  Folio  324,  of  the  said 
land  records,  fully  released  and  discharged  from  the  effect  and 
operation  of  said  deeds  of  trust.’’  said  deed  of  release  containing 
the  following  statement,  namely:  “A  payment  having  been  made 
on  account  of  debt  secured  by  first  trust,  and  the  remainder  of  the 
land  included  in  said  trusts  being  deemed  sufficient  security  for  the 
debts  therebv  secured,  as  is  evidenced  bv  the  signature  hereto  of 

t. 

Thomas  E.  Waggaman,  agent  of  the  bolder  of  the  notes  secured 
by  said  trusts.” 

(29)  That  by  a  deed  of  release  made  on  March  1  A.  D.  1900,  and 
recorded  on  March  0,  1900.  in  Liber  2472.  Folio  274  et  seq., 
Charles  E.  Banes,  surviving  trustee  under  a  certain  deed  of  trust 
from  Fannie  A.  Moore  (unmarried)  dated  February  11,  1887,  and 
recorded  February  19,  1887.  in  Liber  No.  1234.  Folio  133  et  seq.. 
of  the  land  records  of  the  District  of  Columbia,  in  consideration  of 
one  dollar  to  him  in  hand  paid  by  Thomas  E.  Waggaman  and 
John  Ridout,  trustees  under  a  certain  deed  in  trust  from  Fannie  A. 

Moore  (unmarried),  dated  July  14.  1887.  and  recorded 
516  among  the  land  records  of  the  District  of  Columbia  in  Liber 


1269,  Folio  324,  released,  remised,  quit-claimed  and  con¬ 
veyed  unto  said  Thomas  E.  Waggaman  and  John  Ridout,  trustees, 
their  heirs  and  assigns,”  the  following  described  land  and  premises 
situate  lying  and  being  in  the  County  of  Washington.  District  of 
Columbia,  and  distinguished  as  and  being  so  much  of  the  property 
embraced  in  the  above-mentioned  deed  of  trust  as  is  included  in 
the  three  parcels  described  below,  namely:  1st,  That  part//  of  said 
property  included  within  the  exterior  lines  of  Connecticut  Avenue 
extended,  as  described  in  deed  from  said  Thomas  E.  Waggaman 
and  John  Ridout,  trustees,  to  the  District  of  Columbia,  recorded  in 
Liber  1513,  Folio  80,  of  the  land  records  of  the  District  of  Columbia; 
2nd,  That  part  of  said  property  included  within  the  exterior  lines 
of  Connecticut  Avenue  extended  as  laid  down  on  plat  recorded  in 
the  Surveyor’s  Office  in  said  District  in  County  Book  10,  page  28; 
3rd,  That  part  of  said  property  included  within  the  lots,  streets 
and  roads  in  a  recent  subdivision  made  by  Waggaman  and  Ridout, 
trustees,  and  others,  of  parts  of  blocks  numbered  4.  5,  6.  7  and  8  in 
Waggaman  and  Ridout’s  ‘addition  to  the  City  of  Washington,’  as 
saicT  recent  subdivision  is  recorded  in  said  Surveyor’s  Office  in 
County  Book  15,  page  1.  To  have  and  to  hold  the  same  with  the 
appurtenances  unto  and  to  the  use  of  the  said  Thomas  E.  M  agga- 
man  and  John  Ridout,  trustees,  their  heirs  and  assigns  forever, 
fully  released  and  discharged  from  the  effect  and  operation  of  said 
deed  of  trust,”  said  deed  of  release  containing  the  following  state- 


JACKSON  TT.  RALSTON  ET  AL.  VS. 


310 


ment.  namely,  “the  remainder  of  the  property  being  deemed  suffi¬ 
cient  security  for  the  debts  secured  by  said  deed  of  trust,  as  is  evi¬ 
denced  by  the  signature  hereto  of  Thomas  E.  \\  aggaman,  the 
party  secured." 

(30)  That  by  a  deed  of  release  made  on  June  9,  1900,  and 

517  recorded  on  July  14.  1900.  in  Tuber  25 OS,  Folio  143  et  seq., 
Charles  E.  Banes,  surviving  trustee  under  a  certain  deed  of 

trust  from  Fannie  A.  Moore  (unmarried),  dated  February  11,  1<S87, 
and  recorded  February  19,  188/.  in  Fiber  1234,  folio  F>9  et  se<p, 
of  the  land  records  of  the  District  of  Columbia,  in  consideration  of 
one  dollar  to  him  in  hand  paid  by  Thomas  E.  Waggaman  and  John 
Bidout,  trustees  under  a  certain  deed  in  trust  from  Fannie  A.  Moore 
(Unmarried) ,  dated  July  14.  1887,  and  recorded  among  the  land 
records  of  the  District  of  Columbia,  in  Fiber  1299.  folio  324,  re¬ 
leased.  remised,  quit-claimed  and  conveyed  unto  said  I  homas  E. 
Waggaman  and  John  Bidout,  trustees,  their  heirs  and  assigns,  “the 
following  described  lands  and  premises  situate  lying  and  being  in 
the  County  of  Washington,  District  of  Columbia,  and  distinguished 
as  and  being  so  much  of  a  tract  of  land  called  ‘Woodley,’  as  is  de¬ 
scribed  in  said  deed  of  trust  recorded  in  Tuber  1234,  Folio  133.  and 
which  is  now  embraced  in  Blocks  2.  3.  4.  •>,  9,  / .  and  3.  and  in  stieets 
and  roads  immediately  in  front  of  said  blocks  in  W  aggaman  and 
Bidout.  trustees.’  addition  to  the  City  of  Washington,'  as  said  sub¬ 
division  is  recorded  in  the  office  of  the  Surveyor  of  the  District  of 
Columbia,  in  County  Book  9.  page  133,  except  so  much  of  said 
blocks,  streets,  and  roads  as  has  been  heretofore  released.  To  have 
and  to  hold  the  same  with  the  appurtenances  unto  and  to  the  use 
of  the  said  Thomas  F.  Waggaman  and  John  Bidout.  trustees,  their 
heirs  and  assigns  forever,  fully  released  and  discharged  from  the 
effect  and  operation  of  said  deed  of  trust,’’  said  deed  of  release  con¬ 
taining  the  following  statement,  namely,  “the  debts  secured  thereby 
having  been  partially  paid  and  the  remainder  of  the  property  being 
deemed  sufficient  security  for  the  balance  of  the  debt  secured  by 
said  deed  of  trust,  as  is  evidenced  by  the  signature  hereto  of  Thomas 
E.  Waggaman,  the  present  holder  of  the  note.” 

(31)  That  by  a  certain  deed  in  trust  made  on  July  14, 

518  A.  D.  1887,  and  recorded  on  July  22.  1887,  in  Tuber  1239, 
Folio  324.  et  seq..  between  Fannie  A.  Moore  (unmarried), 

of  the  District  of  Columbia,  of  the  first  part,  and  Thomas  E.  'Wagga¬ 
man  and  John  Bidout.  trustees,  of  said  District,  of  the  second  part, 
the  said  party  of  the  first  part  in  consideration  of  $5  to  her  in  hand 
paid  bv  sa’d  parties  of  the  second  part,  granted,  bargained,  sold, 
aliened,  enfeoffed,  conveyed  and  confirmed  unto  and  to  the  u«e  of 
the  said  parties  of  the  second  part,  their  heirs  and  assigns,  and  the 
survivor,  his  heirs  and  assigns,  “all  those  certain  piece®  or  parcels 
of  land  and  premises  situate  and  being  in  the  District  of  Columbia 
and  known  and  distinguished  a®  Lot  numbered  one.  Kervand  et  al. 
subdvismn  of  Woodlev  as  recorded  in  Tuber  Cnv.  Shepherd  No.  1. 
Folio  17.  of  the  record®  of  the  Surveyor’®  O'fi(.0  of  said  District, 
Rein0-  the  same  property  conveyed  to  said  Moore  bv  deed  duly 
recorded  in  Tuber  No.  1249.  Folio  39.  of  the  land  records  of  said 
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District,  reference  to  which  is  hereby  made.  Also  all  of  lots  num¬ 
bered  from  3  to  13,  both  inclusive,  and  lots  numbered  28  to  31,  both 
inclusive,  of  James  L.  Kervand’s  subdivision  of  part  of  a  tract  of 
land  called  ‘Pretty  Prospect,'  afterwards  called  ‘Woodley/  and  said 
subdivision  being  known  as  Woodley  Park  as  per  plat  recorded  in 
Liber  Gov.  Shepherd,  Folio  17,  of  the  records  of  the  Surveyor’s 
Office  of  said  District,  Also  all  that  part  of  the  tract  of  land  called 
‘Pretty  Prospect.’  afterwards  known  as  ‘Woodley,’  which  is  de¬ 
scribed  by  metes  and  bounds,  in  deed  to  said  Moore  recorded  in 


Liber  1225,  Folio  330,  et  seq.,  of  the  land  records  of  said  District, 
reference  to  which  is  here  made  for  a  complete  description  of  said 
property.  Tt  being  the  intention  of  said  Moore  by  these  presents 
to  convey  all  the  property  acquired  by  said  deed  in  Liber  No.  1225, 
Folio  330  et  seq.  Also  a  part  of  a  tract  of  land  called  ‘Woodley/ 
being  the  same  conveyed  to  said  Moore  by  deed  duly  recorded 
519  in  Liber  1231.  Folio  08  et  seq.,  of  said  land  records,  refer¬ 
ence  to  which  deed  is  hereby  made  for  a  complete  descrip¬ 
tion  of  said  property.  It  being  the  intention  by  these  presents  to 
convey  all  the  said  property  acquired  by  said  Moore  by  said  deed  in 
Liber  No.  123,1.  Folio  08  et  seq.  Tt  being  the  intention  of  said 
Fannie  A.  Moore  by  these  presents  to  convey  all  her  title  in  fee  sim¬ 
ple  to  said  tract  known  as  ‘Woodley’  or  ‘Pretty  Prospect/  together 
with  roads  and  other  easements,  no  matter  how  the  same  was  ac¬ 
quired.  reference  to  all  deeds  relating  to  said  tract  made  to  said  Moore 
being  hereby  made,  together  with  the  rights,  easements,  privileges 
and  appurtenances  to  the  same  belonging  or  in  any  wise  thereto  ap- 
pei taming.  lo  ha\e  and  to  hold  the  said  land  and  premises  with 
the  appurtenances  and  hereditaments  to  the  same  belonging  unto 
and  to  the  only  use  and  benefit  of  said  parties  of  the  second  part, 
their  heirs  and  assigns,  and  the  survivor,  his  heirs  and  assigns.  In 
trust  nevertheless  for  the  uses  and  purposes  following,  and  none 
other;  that  is  to  say.  in  trust  to  hold  said  property  and  to  make  such 
subdivision  or  subdivisions  thereof  as  in  their  discretion  may  seem 
best,  or  to  preserve  the  same  as  it  now  stands  if  they  should  deem 
it  best  so  to  do.  And  upon  this  further  trust  to  sell  said  property 
or  any  part  thereof  by  subdivision  or  subdivisions  or  as  entireties 
in  their  discretion  for  such  price  and  upon  such  terms  as  they  may 
think  best,  and  to  convey  the  same  in  fee  simple  or  for  any  less 
estate,  dischaiged  ol  all  accountability  on  the  part  ot  a  purchaser  or 
of  am  one  dealing  with  said  trustees  to  see  to  or  account  for  the 
application  of  the  purchase  money,  or  other  money  paid  said  trustees. 
►  aid  tiustees  to  ait  m  the  sale  and  conveyance  of  said  propertv  in 
accordance  with  their  judgment  and  discretion.  And  upon  this  fur¬ 
ther  trust  to  dispose  of  the  proceeds  of  any  sale  or  sales  in  accordance 
with  a  certain  written  agreement  signed  by  the  three  parties  inter- 
ested  m  said  property,  bearing  even  date  with  these  presents 
olO  a  copy  of  which  said  agreement  signed  as  aforesaid  having 
been  given  to  each  of  said  trustees  and  to  each  of  said  parties! 
nut  no  purchaser  or  other  person  dealing  with  or  buyim>  from  *aid 
trustees,  shall  be  in  any  way  chargeable  with  any  dutv  in  resnect  of 
said  agieement,  but  shall  be  absolutely  discharged  from  anv  liability 
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or  responsibility  in  connection  therewith.  All  powers  conferred  by 
this  deed  upon  said  parties  of  the  second  part  may  be  executed  by 
the  survivor  thereof  who  may  make  the  sales  above  authorized  either 
at  public  or  private  sale  in  their  discretion.” 

(32)  That  by  a  deed  of  trust  made  on  March  3,  A.  I).  1900,  and 
recorded  on  March  3,  1900,  in  Liber  2472,  Folio  278,  et  seq.,  by 
and  between  Thomas  E.  Waggaman  and  John  Ridout,  trustees 
under  a  certain  deed  in  trust  from  Fannie  A.  Moore  (unmarried), 
dated  July  14,  1887,  recorded  among  the  land  records  of  the  Dis¬ 
trict  of  Columbia,  in  Liber  1239,  Folio  324,  and  Cecilia  M.  Coughlin 
(unmarried),  all  of  the  District  of  Columbia,  parties  of  the  first 
part,  and  Arthur  T.  Brice  and  William  J.  Flather,  of  the  same  place, 
parties  of  the  second  part,  after  reciting  that  said  trustees  for  the 
purpose  of  discharging  the  incumherances  on  so  much  of  the  here¬ 
inafter  mentioned  parcels  of  land  as  is  vested  in  them,  and  for 
other  purposes  connected  with  the  due  execution  of  the  trusts  in 
them  vested,  have  borrowed  the  sum  of  $45,000,  and  have  for  the 
sum  so  borrowed  agreed  to  pass  to  the  lender  thereof  the  certain 
promissory  notes  of  James  B.  Nicholson,  to  the  order  of  and  en¬ 
dorsed  bv  Thomas  F.  Waggaman  hereinafter  mentioned;  and  after 


reciting  that  the  said  parties  of  the  first  part  have  agreed  to  secure 
the  repayment  of  the  sum  so  borrowed  by  these  presents  and  after 
reciting  that  for  the  said  sum  the  said  James  B.  Nicholson  has 


made  and  passed  his  twenty-four  certain  promissory  notes  of  even 
date  herewith,  numbered  from  1  to  24.  respectively,  all  of  said 
notes  payable  to  the  order  of  Thomas  E.  Waggaman  three 
f)21  years  after  date  with  interest  thereon  at  the  rate  of  five  per 
cent  per  annum  until  paid,  said  interest  payable  in  equal 
installments,  payable  semi-annually,  principal  and  interest  payable 
at  the  Riggs  National  Bank,  Washington.  D.  C..  said  notes  being 
for  the  amounts  named  and  being  severally  and  separately  secured 
on  the  hereinafter  mentioned  lots,  as  shown  on  the  schedule  of 


notes  hereto  attached  and  signed  by  the  said  parties  of  the  first 
part ;  the  said  parties  of  the  first  part  in  consideration  of  the  prem¬ 
ises  and  of  one  dollar  to  them  in  hand  paid  by  the  parties  of  the 
second  part,  duly  conveyed  unto  the  parties  of  the  second  part  their 
heirs  and  assigns,  “the  following  described  land  and  premises  situate 
in  the  County  of  Washington,  in  the  District  of  Columbia,  and 
known  and  distinguished  as  and  being  lots  numbered  51  to  67, 
both  inclusive,  and  lots  numbered  92  to  401,  both  inclusive,  in 
Thomas  E.  Waggaman.  trustee,  and  others,  subdivision  of  parts 
of  blocks  numbered  4.  5,  3.  7  and  8  in  Waggaman  and  Ridout, 
trustees’.  ‘Addition  to  the  City  of  Washington,’  as  said  first  named 
subdivision  is  recorded  in  the  Office  of  the  Surveyor  of  the  Dis¬ 
trict  of  Columbia,  in  County  Book  15,  page  1,  so. much  of  said  de¬ 
scribed  land  as  is  included  within  the  exterior  lines  of  lots  num¬ 
bered  23  and  24  in  block  numbered  7.  in  Waggaman  and  Ridout, 
trustees’.  ‘Addition  to  the  City  of  Washington’,  as  per  plat  re¬ 
corded  in  said  Surveyor’s  Office  in  County  Book  3,  page  133,  l>eing 
owned  by  said  Cecilia  M.  Coughlin,  and  the  residue  of  the  said  de¬ 
scribed  land  being  owned  by  the  said  Thomas  E.  Waggaman  and 
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John  Ridout,  trustees.”  To  have  and  to  hold  the  said  land  and 
appurtenances  unto  and  to  the  only  use  of  the  parties  of  the  second 
part,  their  heirs  and  assigns,  in  trust  nevertheless  to  severally  and 
separately  secure  the  full  and  punctual  payment  of  said  respective 
notes  upon  the  respective  lots,  as  shown  upon  a  certain  schedule 
of  notes,  attached  to  said  deed  of  trust  and  signed  by  said 
522  parties  of  the  first  part,  and  which  is  as  follows,  namely: 

“ Schedule  of  Xotes  Referred  to  in  the  Above  Deed  of  Trust. 


Lot  on 

Lot  on 

No. 

Amount. 

which 

No. 

Amount. 

which 

secured. 

secured. 

1.  .  .  . 

. $1,800 

Lot  51 

4 

$1,800 

Lot  54 

•) 

.  1,800 

Lot  52 

5 

1 ,800 

Lot  55 

o 

»>.... 

.  1.800 

Lot  53 

6 

1,800 

Lot  56 

7  .  .  .  . 

.  1,800 

Lot  57 

16 

1,800 

Lot  66 

8.  .  .  . 

_  1,800 

Lot  58 

17 

700 

Lot  67 

9 .  .  .  . 

1,800 

Lot  59 

18 

2,000 

Lot  94 

10.  .  .  . 

..  1,800 

Lot  60 

19 

2.000 

Lot  95 

11.  .  .  . 

.  1,800 

Lot  61 

20 

1.800 

Lot  98 

12.  . .  . 

.  1.800 

Lot  62 

21 

2,500 

Lot  97 

13. .  .  . 

_  1.800 

Lot  63 

22 

2,500 

Lots  92  &  99 

14.  .  .  . 

.  1,800 

Lot  84 

23 

2.500 

Lots  93  ck  98 

15. .  .  . 

.  1,800 

Lot  65 

24 

2,500 

Lots  1U0  *  101 

Til.  E.  WAGGAMAN,  Trustee. 
JOHN  RIDOUT.  Trustee. 
CECELIA  M.  COUGHLIN.” 


(33)  That  by  a  deed  of  trust  made  on  May  21  A.  I).  1900,  and 
recorded  on  May  23,  1900,  in  Liber  2480,  Folio  221,  et  seq..  by  and 
between  Thomas  E.  Waggaman  and  John  Ridout,  trustees,  under  a 
certain  deed  m  trust  from  Fannie  A.  Moore,  dated  July  14,  188/, 
and  recorded  among  the  land  records  of  the  District  of  Columbia 
in  Liber  1269,  Folio  324,  parties  of  the  first  part,  and  Arthur  T. 
Brice  and  William  J.  Flather,  of  the  District  of  Columbia,  parties 
of  the  second  part  after  reciting  that  said  trustees  for  purposes  con¬ 
nected  with  the  due  execution  of  the  trusts  in  them  vested,  have 
borrowed  the  sum  of  $62,800,  and  have  for  the  stun  so  bor- 
523  rowed  agreed  to  pass  to  the  lender  thereof  the  certain  prom- 
issorv  notes  of  James  1».  Nicholson,  to  the  order  of  and  en¬ 
dorsed  by  Thomas  E.  Waggaman,  hereinafter  mentioned,  and  that 
said  parties  of  the  first  part  have  agreed  to  secure  the  repayment  of 
the  sum  so  borrowed  by  these  presents;  and  after  reciting  that  for 
the  said  sum  the  said  James  B.  Nicholson  has  made  and  passed  his 
thirty -seven  certain  promissory  notes  or  even  date  herewith  num¬ 
bered  conserutivelv  from  1  to  37.  both  inclusive,  payable  to  the 
order  of  Thomas  E.  Waggaman  three  years  after  date  with  interest 
thereon  until  paid  at  the  rate  of  five  per  centum  per  annum,  said 
interest  payable  in  equal  installments  semi-annually,  principal  and 
interest  pavable  at  the  Riggs  National  Lank,  "Washington,  D.  C., 
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said  note  numbered  1  bein'*  for  the  sum  of  $1,000,  said  note  num¬ 
bered  2  being  for  the  sum  of  $1,200,  said  notes  numbered  from  3 
to  11,  both  inclusive,  being  each  for  the  sum  of  $1,800,  note  num¬ 
bered  1*2  being  for  the  sum  of  $2,000,  note  numbered  13  being  for 
the  sum  of  $2,500,  notes  numbered  14,  15  and  13  being  each  for 
the  sum  of  $1,800,  note  numbered  17  being  for  the  sum  of  $2,000, 
note  numbered  18  being  for  the  sum  of  $2,200,  notes  numbered 
from  10  to  34,  both  inclusive,  being  each  for  the  sum  of  $1,300, 
note  numbered  35  being  for  the  sum  of  $1,200,  note  numbered  36 
being  for  the  sum  of  $1,800,  note  numbered  37  being  for  t he  sum 
of  $1,500,  said  notes  numbered  from  1  to  37,  both  inclusive,  being 
solely  and  separately  secured  on  the  parcels  of  land  numbered  from 
1  to  37,  respectively,  hereinafter  mentioned;  and  after  reciting  that 
the  parties  of  the  first  part  desire  to  secure  the  prompt  payment  of 
said  debt  and  the  interest  thereon,  when  and  as  the  same  shall  be¬ 
come  due  and  payable,  the  said  parties  of  the  first  part,  in  con¬ 
sideration  of  the  premises  and  of  one  dollar  to  them  in  hand  paid 
by  the  parties  of  the  second  part,  duly  conveyed  unto  the  parties 
of  the  second  part,  their  heirs  and  assigns,  “the  following  described 
land  and  premises  situate  in  the  District  of  Columbia,  and  known 
and  designated  as  and  being  all  of  lots  numbered  50.  85  and 
524  86.  and  parts  of  lots  numbered  31  to  40,  both  inclusive,  68 

to  84.  both  inclusive,  and  87  and  88,  all  in  Thomas  E.  Wag- 
gaman.  trustee,  and  others  surdividon  of  parts  of  blocks  numbered 
4.  5.  6,  7  and  8  in  Waggaman  and  Kidout,  trustees'.  ‘Addition  to  the 
Citv  of  Washington.’  as  said  first  named  subdivision  is  recorded  in 
the  Office  of  the  Surveyor  of  the  District  of  Columbia,  in  County 
Book  15,  page  1,  said  lots  and  parts  of  lots  being  described  in  37 
parcels."  To  have  and  to  hold  the  said  land,  premises  and  appur¬ 
tenances  unto  and  to  the  only  use  of  the  parties  of  the  second  part, 
their  heirs  and  assigns,  in  trust  nevertheless  to  solely  and  sepa¬ 
rat'd  v  secure  the  full  and  punctual  payment  of  said  respective  notes 
upon  the  respective  parcels,  as  shown  upon  a  certain  plat  of  prop- 
ertv.  attached  to  said  deed  of  trust,  and  which  is  as  follows,  namely: 

There  is  inserted  here  a  plat  of  the  property  described  in  Deed  of 
Trust  from  Waggaman  and  Kidout,  Trustees,  to  A.  T.  Brice  and 
W.  J.  Flat  her. 

(34  )  That  by  a  deed  of  trust  made  on  June  25,  1901 ,  and  recorded 
on  June  27,  1901,  in  Fiber  2580.  Folio  152  et  seq.,  by  and  between 
Thomas  E.  W  aggaman  and  John  Kidout,  trustees,  under  a  certain 
deed  of  trust  from  Fannie  A.  Moore,  dated  July  14,  1887,  and  re¬ 
corded  among  the  land  records  of  the  District  of  Columbia,  in  Liber 
1269,  Folio  324,  parties  of  the  first  part,  and  Arthur  T.  Brice  and 
William  J.  Flather,  of  the  District  of  Columbia,  parties  of  the  second 
part,  after  reciting  that  said  trustees  for  purposes  connected  with  the 
due  execution  of  the  trusts  in  them  vested,  have  borrowed  the  sum 
of  $35,000,  and  have  for  the  sum  so  borrowed  agreed  to  pass  to  the 
lender  thereof  the  certain  promissory  notes  of  James  B.  Nicholson, 
to  the  order  of  and  endorsed  by  Thomas  E.  Waggaman  hereinafter 
mentioned;  and  that  said  parties  of  the  first  part  have  agreed  to  se- 
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cure  the  payment  of  the  sum  so  borrowed  by  these  presents; 
525  and  that  fur  the  said  sum  the  said  James  B.  Nicholson  has 
made  and  passed  his  nineteen  certain  promissory  notes  of 
even  date  herewith  numbered  consecutively  from  one  to  nineteen, 
both  inclusive,  notes  numbered  from  1  to  4  being  each  for  the  sum 
of  $5,000,  and  notes  numbered  from  5  to  19  being  each  for  the  sum 
of  $1,000,  all  of  said  notes  payable  to  the  order  of  Thomas  E.  Wag- 
gam  an  one  year  after  date,  with  interest  thereon  at  the  rate  of  five 
per  centum  per  annum  until  paid,  said  interest  payable  in  equal  in¬ 
stallments  semi-annually,  principal  and  interest  payable  at  the  Riggs 
National  Bank,  Washington,  D.  C.,  and  after  reciting  that  the  parties 
of  the  first  part  desire  to  secure  the  prompt  payment  of  said  debt  and 
the  interest  thereon  when  and  as  the  same  shall  become  due  and  pay¬ 
able,  the  said  parties  of  the  first  part,  in  consideration  of  the  prem¬ 
ises  and  of  one  dollar  to  them  in  hand  paid  by  the  said  parties  of 
the  second  part,  duly  conveyed  unto  the  said  parties  of  the  second 
part,  their  heirs  and  assigns,  “the  following  described  land  and 
premises  in  the  County  of  Washington,  in  the  District  of  Columbia, 
and  known  and  distinguished  as  and  being  lots  numbered  Irom  1  to 


64.  both  inclusive,  in  block  16  in  T.  E.  M  aggaman  and  John  Ridout, 
trustees’,  subdivision  of  ‘Woodley  Park,’  as  said  subdivision  is  re¬ 
corded  in  the  Office  of  the  Surveyor  of  the  District  of  Columbia,  in 
County  Book  15,  page  7.  together  with  all  and  singular  the  improve¬ 
ments,  ways,  easements,  rights,  privileges  and  appurtenances  to  the 
same  belonging  or  in  any  wise  appertaining/’  To  have  and  to  hold 
the  said  land,  premises  and  appurtenances  unto  and  to  the  only  use 
of  the  parties  of  the  second  part,  their  heirs  and  assigns,  in  trust 
nevertheless  to  secure  the  full  and  punctual  payment  of  each  and  all 


of  said  promissory  notes. 

(35)  That  by  a  deed  of  trust  made  on  October  10,  A.  1).  1901, 
and  recorded  on  October  11.  1901,  in  Liber  2594,  Folio  298,  et  seq., 
bv  and  between  Thomas  E.  \\  aggaman  and  John  Ridout, 
526  trustees  under  a  certain  deed  in  trust  from  Fannie  A.  Moore, 
dated  July  14,  18(87,  and  recorded  among  the  land  records  of 
the  District  of  Columbia  in  Liber  1269,  Folio  324,  as  parties  of  the 
first  part,  and  Arthur  T.  Brice  and  William  J.  Flather,  of  the  District 
of  Columbia,  as  parties  of  the  second  part,  after  reciting  that  said 
trustees  for  the  purposes  in  connection  with  the  due  execution  of  the 
trusts  in  them  vested,  have  borrowed  the  sum  ot  $125,000,  and  have 
for  the  sum  >o  borrowed  agreed  to  pass  to  the  lender  thereof  a  certain 
promissory  note  of  Janies  B.  Nicholson,  to  the  order  of  and  endorsed 
by  Thomas  E.  W aggaman,  hereinafter  mentioned;  and  that  the 
said  parties  of  the  first  part  have  agreed  to  secure  the  repayment  of 
the  sum  so  borrowed  by  these  presents;  and  that  tor  the  said  sum  the 
said  James  B.  Nicholson  has  made  and  passed  his  one  certain  promis¬ 


sory  note  of  even  date  herewith  payable  to  the  order  ot  said  1  homas 
E.  Waggaman  three  years  after  date  with  interest  thereon  until  paid 
at  the  rate  of  five  per  centum  per  annum,  said  interest  payable  in 
equal  installments  semi-annually,  principal  and  interest  payable  at 
the  Riggs  National  Bank,  Washington,  D.  C.,  and  after  reciting  that 
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said  parties  of  the  first  part  desire  to  secure  the  prompt  payment  of 
said  debt  and  the  interest  thereon  when  and  as  the  same  shall  become 
due  and  payable,  the  said  parties  of  the  first  part  in  consideration 
of  the  premises  and  of  one  dollar  to  them  in  hand  {  aid  by  the  parties 
of  the  second  part,  duly  conveyed  unto  the  parties  of  the  second  part, 
their  heirs  and  as-igns.  “the  following  described  land  and  premises 
situate  in  the  County  of  Washington,  in  the  District  of  Columbia, 
and  known  and  designated  as  and  1  eing  lots  numbered  1.  2,  6,  7  and 
8.  in  block  numbered  0.  lot s  numbered  1,  2.  3  and  5,  in  block  num¬ 
bered  10.  lots  numl  ered  2  and  3.  in  block  numbered 
11.  lots  numbered  from  1  to  27.  both  inclusive,  in  block  numbered 
12.  lots  numbered  from  2  to  9,  both  inclusive,  in  block  mini- 
527  hered  13.  and  lots  numbered  1,  2.  3,  4.  and  5,  in  block  num¬ 
bered  14.  al-o  a  lot  or  strip  of  land  in  or  adjoining  said  block 
numbered  14.  lying  west  of  the  center  line  of  Talapaumen  Avenue, 
except  part  thereof  conveyed  to  Henderson  by  deed  recorded 
among  the  land  records  of  the  District  of  Columbia,  in  Liber  1328, 
Folio  211 — all  of  said  lots  being  in  Thomas  F.  Waggaman  and  John 
Ridout.  trustees  .  ‘Addition  to  the  City  of  Washington.'  being  a  sub¬ 
division  of  a  tract  of  land  formerlv  called  AVoodlev  Park',  as  said 


subdivision  is  recorded  in  the  office  of  the  Surveyor  of  the  District 
of  Columbia  in  County  Book  6.  page  33;  also  lots  numbered  from  1 
to  35.  both  inclusive,  in  block  numbered  20.  and  lots  numbered 
from  1  to  10.  bo*h  inclusive,  in  block  numbered  22.  in  Thomas  E. 
Waggaman  and  John  Ridout.  trustees',  subdivision  of  part  of 'Wood- 
lev  Park,  as  saul  subdivision  is  recorded  in  said  Survevor’s  Office  in 


County  Book  15.  page  7";  to  have  and  to  hold  the  said  land  and 
premises  and  appurtenances  unto  and  to  the  only  use  of  the  parties 
of  the  second  part,  their  heirs  and  assigns,  in  trust  nevertheless  to 
secure  the  full  and  punctual  payment  of  said  promissory  note. 

(36)  That  by  a  deed  of  trust  made  on  June  2,  1904,  and  recorded 
on  June  10.  1901.  in  Tuber  2309.  Folio  413  et  seep,  bv  and  between 
Thomas  E.  M  aggaman  and  John  Ridout,  trustees,  acting  herein  in 
the  exercise  of  the  power  and  authority  in  them  vested  by  a  certain 
deed  in  trust  fr  >m  Fannie  A.  Moore  (unmarried),  dated  Julv  14, 
188/.  and  recorded  in  Tuber  No.  1269.  Folio  324,  et  seep,  of  the  land 
records  of  the  District  of  Columbia,  and  under  and  by  virtue  of  any 
and  every  other  power  and  estate  in  them  vested,  parties  of  the  first 
part,  and  Arthur  T.  Brice  and  William  J.  Flather.  of  said  District 
of  Columbia,  parties  of  the  second  part,  after  reciting  that 
528  said  trustees  being  justly  indebted  unto  Thomas  E.  Wagga¬ 
man  in  the  full  sum  of  $17,700  for  money  borrowed  by  them 
for  the  pnrno*e  of  discharging  encumbrances  on  a  part  of  herein¬ 
after  descril  ed  land  and  for  other  purposes  connected  with  the  due 
execution  of  the  trusts  in  them  vested,  for  which  indebtedness  James 
B.  Nicholson  has  executed  and  delivered  his  one  certain  promissory 
note  bearing  even  date  with  these  presents,  which  is  payable  to  the 
order  of  and  has  peen  endorsed  by  the  said  Thomas  E.  Waggaman, 
said  note  being  pavable  »  rie  year  after  its  date  with  interest  thereon 
from  date  and  until  paid  at  the  rate  of  five  per  centum  per  annum 
pa}  able  semi-annually,  each  installment  of  interest  to  bear  interest 
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after  maturity,  if  not  then  paid,  at  the  rate  aforesaid,  principal  and 
interest  payable  at  the  Riggs  National  Bank  of  W  ashington,  D.  C.,; 
and  after  reciting  that  the  parties  of  the  first  part  desire  to  secure  the 
full  and  punctual  payment  of  said  debt  and  interest  thereon,  the  said 
parties  of  the  first  part  in  consideration  of  the  premises  and  of  one 
dollar,  duly  conyeyed  unto  the  said  parties  of  the  second  part  in  fee 
simple  “the  following  described  land  and  premises,  with  improve¬ 
ments,  easements,  rights,  ways  and  appurtenances  thereunto  belong¬ 
ing,  situate  and  lying  in  the  said  District  of  Columbia,  namely,  lots 
numbered  74  to  77,  both  inclusive,  and  <9  to  S3,  both  inclusive,  in 
block  numbered  23,  in  Thomas  F.  W'aggaman  and  John  Ridout, 
trustees,  and  others  subdivision  of  part  of  ‘Woodley  Park,’  now 
known  as  ‘Waggaman  and  Ridout.  trustees.’  addition  to  the  City  of 
"Washington.’  as  per  plat  recorded  in  Liber  County  No.  14.  Folio  99, 
of  the  records  of  the  Ofliee  of  the  Surveyor  of  the  District  of  Colum¬ 
bia.”  To  have  and  to  hold  the  said  described  land  and  premises 
unto  and  to  the  only  use  of  the  said  parties  of  the  second  part  in  fee 
simple,  in  trust  nevertheless  to  secure  the  full  and  punctual  payment 
of  said  promissory  note. 

529  (37)  That  by  a  deed  of  trust  made  on  June  13.  1904.  and 

recorded  on  June  14.  1904.  in  Liber  2819.  Folio  203,  et  seq., 
by  and  between  Thomas  F.  Waggaman  and  John  Ridout.  trustees, 
acting  herein  in  exercise  of  the  power  and  authority  vested  in  them  by 
a  certain  deed  in  trust  from  Fannie  A.  Mo  re  (unmarried),  dated 
July  14,  1887,  and  recorded  in  Liber  No.  1239,  Folio  324.  et  seq., 
of  the  land  records  of  the  District  of  Columbia,  and  by  virtue  of  any 
and  every  other  power  and  estate  in  them  vested,  parties  of  the  first 
part  and  Arthur  T.  Brice  and  William  J.  Flather.  of  said  District 
of  Columbia,  parties  of  the  second  part  after  reciting  that  James  B. 
Nicholson  is  justly  indebted  unto  Thomas  F.  Waggaman  in  the  full 
sum  of  $40,009.  for  money  borrowed  for  the  purposes  of  discharging 
the  incumbrance  on  part  of  hereinafter  described  land  and  premises, 
and  for  other  purposes  connected  with  the  due  execution  of  the  trusts 
in  them  vested,  for  which  indebtedness  the  said  James  B.  Nicholson 
has  executed  and  delivered  his  twenty-eight  certain  promissory  notes 
bearing  even  date  with  these  presents,  numbered  from  1  to  28,  re¬ 
spectively,  and  all  payable  to  the  order  of  the  said  Thomas  F.  Wag¬ 
gaman  and  by  him  indorsed,  said  notes  Nos.  1  to  •>.  7  to  14.  and  18 
to  28,  inclusive,  being  for  the  sum  of  $l.n00  each,  and  said  notes 
Nos.  G,  15,  1G  and  17  being  for  the  >um  of  $1,000  each,  all  payable 
two  years  after  date  with  interest,  thereon  from  date  and  until  paid 
at  the  rate  of  five  per  cent  per  annum,  payable  semi-annually,  each 
installment  of  interest  to  bear  interest  after  maturity,  if  not  then 
paid,  at  the  rate  aforesaid,  said  notes  and  interest  being  secured  sep- 
aratelv  and  exclusivelv  as  follows,  namely: 


Note  No. 
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payable  at  the  Riggs  National  Bank  of  Washington,  1).  C. ;  and 
after  reciting  that  the  parties  of  the  lirst  part  desire  to  secure  the  full 
and  punctual  payment  of  said  debt  and  interest  thereon,  the  said 
parties  of  the  first  part  in  consideration  of  the  premises  and  of  one 
dollar,  duly  conveyed  unto  the  said  parties  of  the  second  part  in  fee 
simple,  ‘‘the  following  described  land  and  premises,  with  the  im¬ 
provements.  easements,  rights,  ways  and  appurtenances  thereunto 
belonging  situate  and  lying  in  said  District  of  Columbia,  namely: 
lots  numbered  3.  1.  5,  3  and  7,  in  block  numbered  17,  lots  numbered 
11,  12,  13,  14,  15,  13,  17,  18  and  19,  in  block  numbered  18,  and  lots 
numbered  4,  5,  3,  7.  8  and  9  in  block  numbered  21,  and  lots 
531  numbered  39,  73  and  71,  in  block  numbered  23,  ‘Woodley 
Park,'  in  Thomas  E.  Waggamap  and  John  Pidout,  trustees*, 
subdivision  as  per  plat  recorded  in  Liber  County  No.  15,  Folio  7,  of 
the  records  of  the  Office  of  the  Surveyor  of  the  District  of  Columbia. 
Also  lots  niimpered  84.  85,  83,  87  and  88  in  said  block  23,  ‘Woodley 
Park,*  in  Thomas  E.  Waggaman  and  John  Pidout,  trustees  and 
others  subdivision  as  per  plat  recorded  in  Liber  County  No.  14,  Folio 
99,  of  the  aforesaid  Surveyor's  Office  records,  all  of  said  land  now 
known  as  “Waggaman  and  Pidout’s  Addition  to  the  City  of  Wash¬ 
ington/  To  have  and  to  hold  the  said  described  lands  and  premises 
unto  and  to  the  only  u~e  of  the  said  parties  of  the  second  part  in  fee 
simple.'”  Jn  trust  nevertheless  to  secure  the  full  and  punctual  pay¬ 
ment  of  said  notes. 

(38)  That  by  a  deed  of  trust  made  on  January  13,  A.  D.  1890, 
and  recorded  on  February  18,  A.  D.  1890,  in  Liber  1432,  Folio  309, 
et  seq.,  by  and  between  Frank  IT.  0.  White,  of  the  District  of  Co- 
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lumbia  (unmarried),  party  of  the  first  part,  and  Irving  Williamson 
and  John  Rudout,  of  the  same  place,  parties  of  the  second  part,  after 
reciting  that  said  Frank  II.  G.  White,  being  justly  indebted  unto 
Ilenrv  Smith  in  the  sum  of  $22,000  and  to  James  I>.  Wvmer  in  the 
sum  of  $11,000,  for  part  of  the  purchase  money  of  the  hereinafter 
described  real  estate,  has  made  payable  to  the  order  of  said  Henry 
Smith  and  delivered  to  him  three  promissory  notes  of  even  date  here¬ 
with,  two  for  $7,333.33  each  and  one  for  $7,333.34,  and  payable 
respectively,  in  one,  two  and  three  years  after  date,  and  said  \\  liite 
lias  made  payable  to  the  order  of  and  delivered  to  said  James  B. 
Wymer  three  promissory  notes  of  even  date  herewith,  two  for  $3,- 
606.(37  each,  and  one  for  $3,663.63,  and  payable  respectively  in  one, 
two  and  three  years  after  date,  all  said  notes  bearing  interest  at  the 
rate  of  six  per  centum  per  annum,  payable  semi-annually 
•132  until  paid,  the  maker  of  said  notes  reserving  the  right  to 
pay  them  at  any  time  before  maturity  upon  paying  interest 
thereon  for  three  months  in  addition  to  that  which  has  accrued  at 
time  of  payment  ;  and  being  desirous  to  secure  the  punctual  payment 
of  said  notes  when  and  as  the  same  shall  respectively  come  due,  and 
payable  with  all  interest  and  costs  due  and  accruing  thereon,  the 
said  party  of  the  first  part  for  and  in  consideration  of  the  premises 
aforesaid,  and  of  one  dollar,  duly  conveyed  unto  the  said  parties  of 
the  second  part,  their  heirs  and  assigns,  as  joint  tenants,  ‘‘the  fol¬ 
lowing  described  real  estate,  to  wit:  All  that  certain  piece  or  parcel 
of  land  and  premises  situate  and  being  in  the  County  of  Washing¬ 
ton,  District  of  Columbia,  and  known  and  distinguished  as  and  being 
all  of  lot  numbered  9  in  t lie  subdivision  made  by  Lovedav  Cairo’s 

t.  «, 

heirs  of  part  of  lot  numbered  4  of  the  subdivision  made  by  Anthony 
Holmead's  heirs  and  devisees  of  part  of  the  tract  of  land  known  as 
‘The  Widow’s  Mite,’  according  to  the  plat  of  said  subdivision  by 
Lovedav  Cairo’s  heirs,  which  is  attached  to  and  made  part  of  a  deed 
from  Henry  T.  Cairo  and  others  to  William  Redin,  dated  August  13, 
1863,  and  recorded  among  the  said  land  records  in  Liber  R.  M.  II. 
No.  21.  Folio  381,  said  plat  appearing  upon  folio  38  >  of  said  Liber, 
with  the  rights  of  way  granted  by  deed  from  Albert  C.  Stevens  et  ux. 
and  others  to  James  A.  Rates  and  Edwin  C.  Cutter,  trustees,  dated 
June  15,  1887,  and  recorded  in  Liber  1269,  Folio  1  17,  et  seq.,  of 
the  land  records  of  the  District  of  Columbia,  being  the  same  land 
and  ways  described  in  said  deed  except  so  much,  of  said  lot  as  is 
embraced  in  deeds  recorded  separately  in  Liber  880,  Folio  31.  and 
Liber  1158,  Folio  231,  of  said  land  records,  and  so  much  of  said  lot 
a<  is  included  in  the  bed  of  ‘Woodley  Road.’  "  4'o  have  and  to  hold 
the  said  piece  or  parcel  of  land  and  premises  and  appurtenances 
unto  and  to  the  use  of  the  said  parties  of  the  second  part, 
533  their  heirs  and  assigns,  as  joint  tenants,  in  trust  nevertheless 
to  secure  the  full  and  punctual  payment  of  said  promissory 

notes. 

(39)  That  said  Libers  in  which  said  deeds,  deeds  of  trust,  releases 
and  conveyances  are  recorded,  as  mentioned  or  stated  above,  are  each 
and  all  land  records  of  the  District  of  Columbia. 

(40)  That  said  Deeds,  Deeds  of  Trust,  Releases  and  conveyances 
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are  each  and  all  worded  in  the  usual  manner,  and  are  in  due  and 
proper  form  of  instruments  of  their  respective  kinds. 

(41)  And  in  order  to  save  the  unnecessary  trouble,  cost  and  ex¬ 
pense  of  duly  proving  according  to  law  the  respective  deeds,  deeds 
of  trust,  releases  and  conveyances,  which  are  hereinbefore  mentioned 
or  referred  to,  and  of  offering  the  same  in  evidence  at  full  length 
and  at  large,  or  of  offering  in  evidence  duly  certified  copies  of  the 
records  of  said  respective  deed-,  deed  of  trust,  releases  and  convey¬ 
ances  aforesaid,  it  is  hereby  further  stipulated  and  agreed  that  this 
stipulation  may  he  introduced  in  evidence  in  this  cause  with  the 
same  force  and  effect  a*  said  respective  deeds,  deeds  of  trust,  releases 
and  conveyances  would  have  if  the  same  were  so  proved  and  intro¬ 
duced  in  evidence  in  this  cause,  or  with  the  same  effect  as  such 
certified  copies  would  have  if  the  same  were  introduced  in  evidence 
in  this  cause.  Pr  >vided  nevertheless  that  this  stipulation  shall  not 
he  taken  or  construed  as  waiving  any  objections,  if  any  there  he,  on 
account  of  immaterialitv,  irrelevance  or  inadmissibility,  which 
might  or  could  !  e  raised  or  urged  against  the  said  respective  deeds, 
deeds  of  trust,  releases  and  conveyances,  if  the  same  were  so 
534  proved  and  offered  in  evidence,  or  against  such  certified 
copies  if  the  same  were  so  offered  in  evidence. 

EUGENE  A.  JONES, 

Att’y  for.!.  TI.  Ralston. 

CIIAS.  A.  DOUGLAS, 

Att’y  for  IE.  II.  II.  Raleigh. 

LETGTI  ROBINSON  and 
CONWAY  ROBINSON. 

Attorneys  for  the  Petitioner,  Alice  T.  Easter. 


Exhibit  C.  R.  No.  70. 


Is  a  duly  certified  copy  of  a  deed  of  release  from  Irving  William¬ 
son  and  John  Ridout,  Trustee*,  to  Thomas  E.  Waggaman,  dated 
July  1,  1892,  and  recorded  July  8,  1S92.  in  Liber  1702.  Folio  330, 
of  the  Land  Record-  of  the  District  of  Columbia,  releasing  so  much 
of  said  land  included  in  said  trust  from  Frank  IT.  G.  White,  dated 
January  13.  1300.  and  recorded  in  Liber  1  132,  Folio  300,  to  Thomas 
E.  Waggaman  from  the  effect  and  operation  of  said  deed  of  trust 
as  is  included  in  Block  numbered  1.  and  20th  Street,  in  Park  View 
Terrace,  a  subdivision  hv  Thoma-  E.  Waggaman,  et  ah,  of  parts  of 
“Pretty  Prospect.  Kalorama,  and  Widow’s  Mite.”  as  per  plat  in 
Liber  County  3.  Folio  110,  of  the  Surveyor’s  office  of  the  Distinct 
of  Columbia. 


Exhibit  C.  R.  No.  71 . 

Is  a  duly  certified  copy  of  a  deed  of  release  from  John  Ridout 
and  Irving  Williamson.  Trustees,  to  Thomas  E.  Wa^aman,  as 
partv  thereto  of  the  second  part,  dated  December  1.  1002,  and  re¬ 
corded  December  15,  1002,  in  Liber  2708,  at  Folio  62,  of  the  Land 
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Records  of  the  District  of  Columbia,  in  and  by  which  said  Ridout 
and  Williamson,  as  trustees  under  a  certain  Deed  of  Trust 
535  dated  January  13,  1890,  and  recorded  February  18,  1890  in 
Liber  No.  1402  folio  309  et  seq.,  ol  the  Land  Records  of  the 
District  of  Columbia,  made  by  Frank  FI.  G.  White,  for  and  in  con¬ 
sideration  of  one  dollar  to  them  in  hand  paid  by  said  party  of  the 
second  part,  released,  remised,  quit-claimed  and  conveyed  unto  said 
party  of  the  second  part,  bis  heirs  and  assigns,  “The  following  de¬ 
scribed  real  estate,  situate  in  the  District  of  Columbia,  to  wit:  All 
that  certain  piece  or  parcel  of  land  and  premises,  known  and  dis¬ 
tinguished  as  and  being  Lot  numbered  (9)  nine  in  the  subdivision 
made  by  Loveday  Pairo's  heirs  of  lot  numbered  4  of  the  subdivision 
by  Anthony  Ilolmead’s  heirs  and  devisees  of  part  of  The  Widow  s 
Mite’  according  to  plat  of  said  subdivision  bv  Loveday  Pairo’s  heirs 
which  is  attached  to  and  made  part  of  a  Deed  recorded  in  Liber  R. 
M.  II.  21  folio  381  of  the  Land  Records  of  said  District  with  the 
right  of  way  granted  to  James  A.  Bates  and  Edwin  C.  Cutter,  by 
Deed  recorded  in  Liber  No.  1289  folio  187  of  said  Land  Records, 
except  so  much  of  said  lot  as  described  in  Deed  recorded  in  Libers 
880,  folio  31,  and  1158,  folio  231,  and  is  embraced  in  the  bed  of 
Woodley  Road.  To  Have  and  to  hold  the  same,  with  all  the  ap¬ 
purtenances,  unto  and  to  the  use  of,  said  party  of  the  second  part, 
his  heirs  and  assigns  forever  fully  released  and  discharged  from  the 
effect  and  operations  of  said  Deed  of  Trust,”  said  deed  of  release 
containing  the  following  statements,  namely:  ‘lie  being  the  present 
owner  thereof,’'  and  “the  indebtedness  thereby  secured  having  been 
fully  paid  as  is  evidenced  by  the  exhibition  to  said  trustees  of  the 
notes  described  in  said  Trust,  conceded  and  marked  paid.” 


Exhibit  E.  No.  1-A. 


Is  an  original  letter  dated  December  12,  1905,  from  Leigh  Robin¬ 
son  to  Jackson  II.  Ralston  advising  Mr.  Ralston: 

“As  stated  in  my  conversation  with  you,  some  weeks  ago,  T  have 
felt  constrained  to  advise  my  client,  Mrs.  Easter  that  both  yourself 
and  Mr.  Thomas  E.  Waggaman,  as  trustees,  are  responsible 
536  for  the  whole  estate  of  the  beneficiaries,  which  should  now 
be  intact.  The  situation,  as  presented  by  the  papers  you 
have  filed,  would  indicate  that  the  estate  of  the  beneficiaries  was 
left,  practically,  in  the  exclusive  custody  and  control  of  your  co¬ 
trustee,  and  he  disposed  of  it  as  if  it  was  his  own.” 

******  * 

As  regards  the  offer  of  John  F.  Waggaman  to  compromise  the 
suit  against  him  for  $3,000,  Mrs.  Easter  can  do  no  better  than  ac¬ 
cept  your  judgment  as  to  what  is  the  safest  action  to  take  so  far  as 
his  liability  is  concerned.  Whatever  it  is  in  vour  power  to  recover 
from  him,  it  is  in  my  opinion  your  duty  as  trustee  to  recover;  and 
your  responsibility  would  be  diminished  to  the  extent  of  such  recov¬ 
ery.  Whatever  you  fail  to  recover  from  him  you  will  be  liable  for 
yourself. 

41— 2755a 
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“Inasmuch,  as  I  would  expect  the  court  to  hold  that  you  are  re¬ 
sponsible  for  what  should  now  be  coining  the  beneficiaries,  I  cannot 
think  a  beneficiary  should  be  called  on  to  pay  the  costs  of  suit  or  a 
solicitor's  fee,  because  the  trustee  is  unable  to  produce  the  estate  of 
which  he  is  custodian  and  must  resort  to  litigation  for  the  purpose.’ 


Exhibit  E.  No.  2-A. 

Is  an  original  letter  dated  December  19,  1905,  from  J.  II.  Ralston 
to  Leigh  Robinson  advising  Mr.  Robinson  of  Mr.  Ralston’s  resigna¬ 
tion  as  trustee  and  request  to  court  to  refer  accounts  to  Auditor  for 
settlement,  and  that  an  order  for  that  purpose  had  been  taken. 

Exhibit  E.  No.  3-A. 

Is  an  original  letter,  dated  December  22,  1905,  from  Leigh  Robin¬ 
son  to  Jackson  H.  Ralston,  containing  the  following  statements, 

viz; 

“Today  I  had  the  opportunity  for  the  first  time  to  become  ac¬ 
quainted  with  the  contents  of  the  order  obtained  by  you  on 
537  the  19th  instant  accepting  your  resignation,  as  trustee  in 
Edwards  v.  Maupin,  No.  7907,  and  granting  a  reference  to 
the  Auditor  to  state  among  other  things  the  proper  allowance  to  be 
made  you  for  solicitor’s  fees.  Ilad  you  notified  me  so  that  I  could 
have  had  an  opportunity  to  be  present,  I  would  have  opposed  the 
motion  for  the  order.  Therefore  today,  immediately  after  reading 
it,  I  went  into  Court,  and  had  the  same  vacated.  As  stated  to  vou 
in  my  letter  of  the  12th  instant,  your  cestui  que  trust,  Mrs.  Easter, 
holds  you  as  well  as  your  co-trustee,  Waggaman,  liable  for  the 
Estate,  and  further  does  not  recognize  your  right  to  a  solicitor’s  fee 
for  producing  the  estate  for  which  you  are  responsible. 

“She  objects  to  your  relinquishment  of  your  trusteeship,  before 
she  can  submit  her  view  as  to  your  accountability.  She  will  prob¬ 
ably  do  this  before  the  end  of  the  ensuing  week.” 

Exhibit  E.  No.  4-A. 

Is  an  original  letter  dated  December  23,  1905,  from  J.  H.  Ral¬ 
ston  to  Leigh  Robinson,  with  reference  to  the  resignation  of  Mr. 
Ralston  as  trustee  and  the  reference  of  his  account  to  the  Auditor. 

Among  other  things,  it  says: 

“I  am  at  all  times  ready  to  account  for  every  piece  of  property 
that  came  to  my  hands  and  can  go  further  and  account  for  the 
various  notes,  of  which  it  might  be  supposed  I  constructively  be¬ 
came  the  possessor  and  which  had  been  taken  by  Mr.  Waggaman 
months  or  years  previously.  I  decline  to  account  for  the  solvency 
of  such  notes,  and  if  you  can  inform  me  of  any  reason  or  authority 
making  me  responsible  for  the  errors  of  judgment  of  a  prior  trustee, 
I  should  be  greatly  obliged. 
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“I  enclose  herewith  motion  for  reference  to  the  Auditor. 
“Notwithstanding  the  setting  aside  of  the  order  accepting  my 
resignation,  I  shall  decline  to  act  further  as  trustee  in  the  premises, 
excepting  so  far  as  is  incidental  to  turning  over  any  prop- 
538  ertv  I  may  have  to  my  successor.  Our  firm  shall  consider 
further  entering  its  disappearance  in  the  case  of  Rust  and 
Ralston  against  Waggaman  &c.” 


Exhibit  E.  No.  5-A. 

Is  an  original  letter  from  Leigh  Robinson,  dated  December  23, 
1905,  to  Jackson  II.  Ralston  replying  to  his  letter  of  December  23, 
in  reference  to  the  resignation  of  Mr.  Ralston  and  the  reference 
of  his  account  to  the  Auditor,  as  well  as  the  prosecution  of  the  case 
of  Rust  and  Ralston  against  Waggaman,  Equity  25,123,  and  ad¬ 
vising  Mr.  Ralston  that  in  the  near  future  he  proposes  to  institute 
a  proceeding  against  him  for  the  recovery  of  the  money  due  his 
client. 

After  requesting  to  be  informed  when  Mr.  Ralston  intends  to 
call  up  his  motion,  and  stating:  “I  desire  whenever  it  is  heard  to 
be  present  and  oppose  the  granting  thereof,”  this  letter  says: 

“It  is  expected  shortly  to  institute  in  behalf  of  Mrs.  Easter,  pro¬ 
ceedings  asserting  among  other  things  her  rights  and  claims 
against  you,  and  the  cause  should  not  be  referred  to  the  Auditor, 
or  your  status,  as  trustee,  or  liability  to  be  proceeded  against  in  any 
way  as  such  trustee,  or  your  right  to  prosecute  and  duty  to  prose¬ 
cute  the  case  of  Rust  and  Ralston  v.  Waggaman,  in  Equity  No. 
25,123,  be  in  any  way  changed,  altered,  or  acted  upon,  until  the 
entire  controversy  is  developed  before  the  Court,  and  in  shape  for 
a  reference  to  the  Auditor,  not  piece  meal,  but  as  a  whole.  Further- 
more  I  think  you  should  not  be  allowed  to  resign,  or  be  relieved 
either  of  your  duties  or  your  liabilities,  as  trustee,  in  any  respect, 
until  your  liability  and^  your  responsibility  has  first  been  adju¬ 
dicated. 

“The  right  of  the  Court  to  proceed  against  you  in  anyway  as 
trustee  or  officer  of  the  Court  should  not  be  relinquished,  diminished, 
or  affected,  as  it  might  be  were  your  resignation  now  accepted,  or 
before  it  is  ascertained,  how,  to  what  extent,  and  in  v  hat  manner 
you  might  be  proceeded  against,  for  any  duty,  liability  or  delin¬ 
quency,  which  may  be  established  against  you. 

539  1  note  in  your  letter  of  this  date  you  say: 

‘I  am  at  all  times  ready  to  account  for  every  piece  of 
property  that  came  to  my  hands,  and  can  go  further  and  account 
for  the  various  notes  of  which,  it  might  be  supposed  I  constructively 
became  the  possessor,  and  which,  had  been  taken  by  Mr.  W  aggaman 

now  or  years  previously.’  . 

“I  will  certainly  thank  you,  if  you  will  furnishe  me  with  copies 

of  each  or  all  of  said  notes  at  your  earliest  convenience.’ 
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Exhibit  E.  No.  6-A. 

Is  an  original  letter,  dated  December  26,  1905,  from  J.  II.  Ral¬ 
ston  to  Leigh  Robinson,  with  reference  to  the  motion  for  reference 
to  the  Auditor  and  resignation  of  Mr.  Ralston  and  advising  Mr. 
Robinson  that  the  notes  of  Mr.  Waggaman  are  on  tile  with  Mr. 
Duleney,  bis  trustee  in  bankruptcy.  Among  other  things  this 
letter  states : 

“I  shall  press  for  a  disposition  of  the  pending  motion  on  Friday 
or  the  first  available  occasion  thereafter.  *  *  *  I  shall  as- 

surcdlv  sign  no  more  checks  as  trustee  and  take  no  further  action 

* 

in  that  capacity. 

“My  firm  as  you  know,  has  started  a  suit  for  the  benefit  of  the 
trusteeship,  and  1  shall  seek  to  be  relieved  from  any  responsibility 
in  this  connection  as  quickly  as  may  be.”  *  *  *  “I  think  I  am 

justified,  in  all  fairness  as  one  member  of  the  bar  to  another,  to 
ask  that  you  kindly  inform  me  on  what  theory  you  think  I  am 
responsible  to  Mrs.  Easter,  and  upon  what  precedents  your  belief  is 
founded.”  *  *  * 

‘'The  notes  which  T  received  from  Mr.  Waggaman  are  on  file 
with  Mr.  Rosier  Dulaney,  trustee  in  the  Waggaman  case,  and  are 
open  to  your  inspection.” 

540  Exhibit  E.  No.  7-A. 

Is  an  original  letter,  dated  December  28,  1905,  from  Leigh  Rob¬ 
inson  to  Jackson  II.  Ralston,  in  reference  to  the  resignation  of  Mr 
Ralston  and  advising  Mr.  Ralston  of  the  theory  upon  which  Mr. 
Robinson  considers  him  liable.  Among  other  things  this  letter 
states : 

“It  does  not  occur  to  me,  that  a  difference  of  opinion  on  a  legal 
question  need  be  anything  but  an  honest  difference. 

******* 

“As  heretofore  stated  to  you  both  verbally  and  in  writing,  the 
principle  upon  which  Mrs.  Easter  will  expect  you  to  account  is  that 
you.  as  well  a>  Mr.  Waggaman.  are  responsible  for  the  whole  estate 
of  which  both  of  you  were  trustees/'  *  *  * 

“I  am  not  prepared  at  this  time  to  argue  the  question  either  be¬ 
fore  you  or  before  the  court.  My  time  indeed,  has  been  occupied 
by  the  duty  of  insisting  upon  the  right  of  Mrs.  Easter  to  be  so 
much  as  heard  before  the  question  is  decided.  Perhaps  1  can  at 
no  time  expect  to  bring  over  to  my  view  a  trustee  who  differs, 
you  will  pardon  me  for  saying,  who,  so  passionately  differs  from 
his  cestui  (pie  trust;  but  before  a  dispassionate  tribunal,  at  the  proper 
time,  when  the  question  is  properly  at  issue.  I  will  hope  to  be  able 
to  submit  views  worth-  of  consideration  at  lea-4.  ^  *  *  * 

“Whatever  may  be  the  ultimate  decision,  Mrs.  Easter  has  an  un¬ 
questionable  right  to  submit  her  contention  to  the  court  in  advance 
of  action  by  the  Court. 
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“You  say  you  find  yourself  ‘placed  in  an  intolerable  situation/ 
in  being  required  to  remain  as  trustee  under  the  circumstances.  I 
must  confess  mayself  at  a  loss  to  understand,  why  any  trustee  should 
consider  it  ‘intolerable/  to  be  required  to  account  for  his  trust 
before  he  is  suffered  to  resign  it;  nor  am  I  astute  enough  to  see  why 
any  trustee  should  deem  it  ‘intolerable/  for  the  principles  upon 
which  he  should  account  to  be  adjudicated  in  advance  by 
541  the  court  having  jurisdiction  of  the  cause,  in  which  he  is 
accountable.  No  action  should  be  taken,  until  her  petition, 
setting  out  her  case  has  been  filed.'' 

Exhibit  C.  R.  No.  72. 

Is  an  original  note  for  $50.00.  dated  Washington,  1).  C.,  June  10, 
1902,  payable  three  months  after  date,  to  the  order  of  Samuel  E. 
Allen,  Jr",  with  interest  at  3%  per  annum,  payable  quarterly,  secured 
on  Lot  100,  Square  623.  The  signature  to  this  note  is  torn  from 
it.  The  note  is  endorsed  by  the  payee  thereof,  Samuel  E.  Allen, 
Jr.,”  in  blank.  On  the  face"  of  said  note  it  is  marked  “paid." 

Exhibit  C.  R.  No.  73. 

Is  an  original  note  for  $50.00.  dated  Washington,  D.  C.,  June 
10,  1902,  payable  nine  months  after  date,  to  the  order  of  Samuel  E. 
Allen,  Jr.,  with  interest  at  6%  per  annum,  payable  quarterly  and 
signed  by  Alice  Tyler,  secured  on  Lot  100,  Square  623,  and  across 
the  face  of  said  note  it  is  marked  "paid  September  12,  1906,  and 
interest  payment  to  September  10,  1903,  endorsed  on  the  back, 
together  with  encorsement  of  Samuel  E.  Allen,  Jr.,  the  payee 
thereof,  in  blank. 


Exhibit  C.  lL  No.  74. 

Is  an  original  note  for  $50.00.  dated  Washington,  1).  C.,  June  10, 
1902,  and  payable  fifteen  months  after  date,  to  the  order  of  Samuel 
E.  Allen,  Jr.,  with  interest  at  the  rate  of  67c  per  annum,  payable 
quarterly,  and  signed  by  Alice  lyler,  and  secured  on  Lot  100, 
Square  623,  and  across  the  facf  of  said  note  is  marked  "paid  No¬ 
vember  28,  1908,”  and  interest  is  also  endorsed  as  paid  to  that  date 
and  note  is  endorsed  in  blank  by  Samuel  E.  .Vilen,  Jr.>  the  payee 
thereof.  On  the  back  thereof  is  also  written  laid  No\.  -8/08. 
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Exhibit  C.  R.  No.  75. 


Is  an  original  note  for  $50.00,  dated  W  ashington,  lb  C.,  June, 
10  1902,  payable  twentv-one  months  after  date,  to  the  order  of 
Samuel  E.  Allen,  Jr.,  with  interest  at  67  per  annum  payable 
quarterly  and  signed  by  Alice  Tyler,  and  secured  on  Lot  100, 
Square  623,  across  the  face  of  this  note  it  is  marked  "paid  No- 


vember  28,  1908,”  and  interest  paid  to  same  date  endorsed  on  back 
and  endorsed  in  blank  by  Samuel  E.  Allen,  Jr.,  the  payee  thereof. 
On  the  back  thereof  is  also  written,  "Paid  Nov.  28/OS.  ’ 
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Exhibit  C.  R.  No.  76. 

Is  an  original  note  for  $250.00,  dated  Washington,  J).  C.,  March 
11,  1896,  payable  two  years  after  date  to  the  order  of  Samuel  E. 
Allen,  Jr.,  with  interest  at  the  rate  of  6%  per  annum,  payable 
quarterly,  signed  by  Alice  Tyler,  and  secured  on  Lot  100,  S'quare 
623.  Across  the  lac/  of  this  note  is  marked  “paid  September 
12-06.  On  the  back  of  this  note  the  following  endorsements 
appear,  viz: 

“Pay  to  the  order  of  Ann  McNalley  without  recourse  to  me. 
Sam'l  E.  Allen,  Jr.“ 

“1901  July  21.  By  cash  on  within  note  $50.” 

“Ann  McNalley  bv  T.  E.  Waggaman.” 

“Aug.  25/02  Paid  on  account  of  within  note  $50.” 

“Sept.  12/05  Paid  balance  $150  of  within  note.” 

and  payments  of  interest  are  also  endorsed  on  the  back  of  said 
note  as  paid  to  Sept.  11,  1906. 
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Exhibit  C.  R.  No.  26-B. 


A  copy  of  an  account  dated  W  ashington,  1).  C.,  February  21, 
1901,  from  Thomas  E.  W  aggaman,  Real  Estate  Broker  and  Auc¬ 
tioneer.  in  account  with  T.  E.  W aggaman  and  J.  II.  Ralston,  trus¬ 
tees,  showing  receipt  of  interest  on  Moore  note  of  $9,973.32  to 
February  21,  1901,  $299.19,  and  interest  on  Malone  note  of  $4,- 
980.55.  $149.58,  and  disbursement  of  trustees'  commission  $22.43, 
and  check  to  Susan  W.  Edwards  for  $213.17,  and  reserved  for 
Alice  Tyler,  $213.17. 


Exhibit  C.  R.  No.  40-B. 


Is  a  letter  dated  February  21),  1901,  from  Thomas  E.  Waggaman 
to  Miss  Tyler  enclosing  copy  of  account  of  Ralston  and  W  aggaman 
as  trustees,  showing  the  amount  of  the  investments  for  the  estate 
and  her  share  of  the  interest  as  stated  in  the  account.  He  also 
sends  an  account  to  her  showing  payment  of  the  interest  on  her 

Sd  $100.00  upon  the  principal,  which  is  now  reduced  to 
He  also  returns  cancelled  note  of  March  11,  1895,  made 
and  secured  on  her  interest  in  Lot  100,  Square  623.  The 
shows  a  balance  after  these  deductions  of  $104.17,  for 


which  lik  encloses  his  check. 


\ 


Exhibit  0.  R.  No.  52-B. 


Is  a  letter  dateH,.  August  21,  1905,  from  Thomas  E.  W  aggaman 
to  Mrs.  Alice  EaHek  enclosing  check  for  $20  1.92,  balance  due  as 
shown  by  enclosed  account  (this  account,  dated  Aug.  21,  1903,  is 
Ex.  C.  R.  No.  52 -A ) .  aRo  returns  account  of  February  20,  1903 
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(the  same  being  Ex.  C.  R.  No.  51-A)  stating  there  is  an  error  of 
seventy-five  cents  in  the  computation  of  interest  in  that  account, 
and  “I  have  given  you  credit  for  the  75  cents  in  the  new  account” 
dated  Aug.  21,  1903.  (Ex.  C.  R.  No.  52-A.)  “The  error  would 
have  been  discovered  when  final  settlement  was  made,  but  1  am  glad 
that  you  have  pointed  it  out  at  this  time. 

544  I,  Wendell  P.  Stafford,  one  of  the  Justices  of  the  Supreme 
Court  of  the  District  of  Columbia,  do  hereby  certify  that 
the  foregoing  statement  of  evidence  in  duplicate  was  prepared  in 
accordance  with  Rule  Y  of  the  Court  of  Appeals  of  the  District  of 
Columbia  and  includes  all  and  only  the  evidence  and  exhibits  taken 
in  this  case  necessary  to  be  included  in  the  record  on  appeal  and 
essential  to  the  decision  on  appeal,  being  such  portions  of  the  evi¬ 
dence  and  exhibits  adduced  before  an  examiner  of  this  Court  and 
filed  herein  as  are  essential  to  the  decision  of  the  appeal. 

Given  under  my  hand  this  30th  day  of  November,  1914. 

WENDELL  P.  STAFFORD,  Justice. 


Endorsed  on  cover:  District  of  Columbia  Supreme  Court.  No. 
2755.  Jackson  II.  Ralston  et  ah,  appellants,  vs.  Alice  Tyler  Easter. 
Court  of  Appeals,  District  of  Columbia.  Filed  Dec.  1,  1914.  Henry 
W.  Hodges,  clerk. 
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IN  THE 


January  Term,  1915. 


No.  2755 


JACKSON  II.  RALSTON  ET  AL., 


Appellants, 


vs. 

ALICE  TYLER  EASTER,  Appellee. 


BRIEF  FOR  JACKSON  H.  RALSTON,  APPELLANT. 


This  appeal  is  from  a  decree  of  the  Supreme  Court  of  the 
District  of  Columbia,  entered  June  30,  1914,  upon  a  petition 
of  the  beneficiaries  against  certain  trustees,  to  require  an 
accounting  for  a  portion  of  a  trust  estate  lost  chiefly  by 
reason  of  the  defalcation  and  bankruptcy  of  a  co-trustee, 
Thomas  E.  Waggaman. 

Under  the  will  of  Mary  E.  McPherson,  who  died  in  the 
year  1873,  the  executors  named  were  Chapman  Maupin  and 
Edward  \Y.  Maupin,  who  duly  qualified.  To  these  executors 
lu 
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she  devised  premises  No.  511  F  street  northwest,  in  the  city 
of  Washington,  one-half  thereof  to  he  held  by  them  in 
trust  for  a  daughter.  Susan  W.  Edwards,  for  her  life,  and 
after  her  death  to  her  daughter,  also  named  Susan  W. 


Edwards,  and  in  certain  contingencies  to  the  appellee,  Alice 
Tyler  Easter.  The  remaining  one-half  interest  in  this  prop¬ 
erty  the  testatrix  devised  to  said  executors  in  trust  for  said 


Alice  Tyler  Easter. 

On  November  2.  ISM,  said  Susan  W.  Edwards,  daughter 
of  the  testatrix,  and  Alice  Tyler  Easter  filed  the  original 
bill  in  Equity  Cause  No.  7007  against  Chapman  Maupin, 
the  surviving  executor  and  testamentary  trustee,  alleging 
his  desire  to  resign  the  trusteeship,  and  praying  the  appoint¬ 
ment  of  a  new  trustee.  On  March  29,  1883,  a  decree  was 
passed  substituting  James  I».  Oreen,  of  the  city  of  Baltimore, 
trustee  in  the  place  and  Mead  of  said  Maupin. 

On  March  17.  1888,  the  beneficiaries  of  the  said  trust  tiled 
a  petition  in  the  pending  case  reciting  that  said  Green,  as 
trustee,  had  sold  the  real  estate,  to  wit,  premises  No.  511  E 
street  northwest,  against  the  objection  and  protest  of  said 
beneficiaries,  and  had  procured  an  order  of  court  ratifying 
and  confirming  his  report  of  sale,  and  praying  that  the  order 
of  ratification  be  rescinded,  and  that  the  sale  be  set  aside. 
The  litigation  growing  out  of  this  sale  was  finally  carried  to 
the  Supreme  Court,  resulting  in  a  decree  sustaining  the 
petition  of  the  beneficiaries  and  rescinding  the  sale,  and  on 
October  17.  1890.  the  court  by  its  decree  removed  Green 
from  the  trusteeship  and  substituted  William  II.  H.  Raleigh 
and  Thomas  E.  Waggaman  as  co-trustees  in  his  place. 
Waggaman  was  suggested  as  trustee  in  the  interest  of  Alice 
Tyler,  now  Alice  Tyler  Easter,  the  appellee,  and  Raleigh 
was  suggested  by  Susan  \\  .  Edwards  (Record,  p.  3). 

The  decree  appointing  Raleigh  and  Waggaman,  found  on 
pages  1  and  2  of  the  record,  provides  in  part  as  follows: 


“And  it  is  further  adjudged,  ordered  and  decreed 
that  the  said  William  H.  H.  Raleigh  and  Thomas  E. 
Waggaman,  trustees  as  herein  provided,  shall  each 


* 
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file  with  this  court  before  entering  upon  his  trustee¬ 
ship  a  bond  in  the  sum  of  ten  thousand  dollars,  with 
a  surety  or  sureties  to  be  approved  by  this  court,  for 
the  faithful  performance  of  his  duty  in  connection 
with  the  said  trusteeship,  and  that*  he  shall  at  all 
times  be  subject  to  the  control  of  this  court  in  matters 
touching  the  trust,  but  each  trustee  shall  be  re¬ 
sponsible  only  for  his  own  default.” 

Raleigh  and  W  aggaman  each  qualified  under  the  provis¬ 
ions  of  this  order.  In  the  year  1892,  upon  application  of 
the  plaintiffs  in  Equity  7907.  said  trustees  were  authorized 
to  sell  the  real  estate  described  as  No.  511  F  street  northwest 
to  J.  E.  Cralle  and  Abraham  Fisher  for  $17,460  upon  a  cash 
payment  of  $2,500,  and  the  deferred  payments  in  three 
notes  ot  equal  amounts,  payable  in  three,  six,  and  nine  vears, 
secured  by  deed  of  trust  on  said  property  (Record,  p.  196). 
It  appearing,  however,  that  an  objection  was  made  by  the 
purchasers  to  the  right  of  said  trustees  to  convey  a  good  title 
under  the  proceedings  in  said  equity  cause,  the  beneficiaries. 
Susan  \V.  Edwards  and  Alice  Tyler,  on  December  22,  1892, 
filed  a  bill  of  complaint  in  the  Supreme  Court  of  the  District 
ot  Columbia,  No.  14427,  naming  as  defendants,  in  addition 
to  said  trustees,  certain  other  persons  who  might  be  re¬ 
garded  as  having  a  contingent  interest  in  said  property,  to 
wit,  Mary  M.  Tyler  and  Henry  B.  Tyler.  Answers  being 
filed  consenting  to  the  court  ordering  the  sale  of  said  prem¬ 
ises  upon  the  same  terms  and  conditions  as  had  already 
been  decreed  in  Equity  No.  7907  (Record,  pp.  198-201),  the 
court,  on  February  9.  1893,  passed  a  decree  for  sale  in 
said  Equity  Cause  No.  14427  appointing  the  said  Wagga- 
man  and  Raleigh  trustees  to  make  sale  (Record,  p.  202). 

On  March  18,  1893,  said  trustees,  Waggaman  and  Raleigh, 
reported  in  Equity  Cause  No.  14427  (Record,  p.  203)  that 
they  had  received  an  offer  from  said  Cralle  and  Fisher  for 
the  purchase  of  said  property  for  the  sum  of  $17,460.  of 
which  amount  $2,500  was  to  be  paid  in  cash  and  the 
balance  in  three  equal  installments,  payable  in  three,  six, 


and  nine  years,  secured  by  deed  of  trust  on  the  property," 
being  upon  the  same  identical  terms  which  had  been  ap¬ 
proved  by  the  court  in  Equity  Cause  No.  <90/,  but  which 
could  not  be  carried  out  because  the  purchaser  would  not 
accept  the  title  that  could  be  made  to  them  in  Equity  Cause 
No.  7907. 

On  the  same  day  a  decree  was  signed  in  Equity  Cause 
14427  ratifying  the  sale  and  referring  the  accounts  of  the 
trustees  to  the  auditor  for  a  statement  (Record,  pp.  204  and 
205). 

The  reports  of  James  G.  Payne,  auditor,  made  in  Equity 
Cause  No.  14427  (Record,  pp.  113-115)  and  the  order  of 
the  court  with  respect  to  said  reports,  show  that  on  May  2, 
1893.  the  trustees  had  in  their  possession  and  were  account¬ 
able  to  the  beneficiaries  for  the  following  items:  Notes  for 
deferred  payments,  $14,930.00;  cash,  $611.25.  The  $ o  1 1 . 2 5 
w*as  the  net  amount  after  deducting  from  the  $2,500.00  cash, 
the  costs  of  suit,  costs  under  a  reference  in  Equity  No.  7907, 
trustees’  commissions  amounting  to  $553.80 ;  auditor  s  fees, 
an  allowance  to  Leigh  Robinson  for  services  amounting  to 
$500.00.  and  an  extra  allowance  to  complainant’s  solicitor 
of  $100.00,  and  other  fees  and  costs. 

On  September  18,  1894,  the  auditor  filed  a  supplemental 
report  in  -aid  Equity  Cause  No.  14427,  upon  a  claim  of 
William  H.  II.  Raleigh  against  the  funds  in  the  hands  of 
the  trustees  for  moneys  and  time  expended  in  his  efforts  to 
vacate  the  sale  of  Green,  trustee,  to  Kennady,  allowing  said 
Raleigh  $220.  This  report  was  considered  upon  exceptions, 
and  the  court,  Mr.  Justice  Hagner  presiding,  sustained  the 
exceptions  and  allowed  Raleigh  for  his  services  and  expenses 
$570.00  and  the  further  sum  of  $75.00  paid  by  him  for  an 
attorney’s  fee.  and  also  providing  that  the  costs  ot  his  peti¬ 
tion  and  proceedings,  including  the  report  of  the  auditor, 
should  lie  paid  by  the  trustees  out  of  said  fund. 

The  cash  remaining  in  the  hands  of  the  trustees  after  the 
report  of  May  2,  1893,  $611.25,  was,  therefore,  insufficient 
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to  pay  these  amounts,  being  $33.75  less  than  the  $645.00 
decreed  to  be  paid  to  Raleigh,  leaving  unpaid  the  amount  of 
costs  and  auditor's  fees. 

On  February  13,  1895,  Raleigh,  as  trustee,  filed  in  Equity 
Cause  No.  14427,  a  petition,  which  is  found  on  pages  115 
and  116  of  the  record.  This  petition  recites  the  co-trustee¬ 
ship  with  Thomas  E.  Waggaman,  the  sale  of  the  property, 
and  that  the  cash  money  arising  from  said  sale  “was  paid 
over  bv  the  purchaser  thereof  to  the  said  Thomas  E.  Wag¬ 
gaman.  and  the  notes  for  the  deferred  purchase  of  said 
property  were  also  turned  over  wholly  to  the  possession  and 
v  custody  of  said  Thomas  E.  Waggaman.”  Petitioner  further 

states  t hat  he  has  repeatedly  requested  said  Waggaman  to 
deposit  the  money  and  notes  to  their  joint  credit  in  some 
bank,  but  has  been  unable  to  induce  said  Waggaman  to  com¬ 
ply  with  this  request.  This  petition  prayed  for  a  rule  requir¬ 
ing  Waggaman  to  show  cause  why  he  should  not  deposit  the 
moneys  and  notes  to  their  joint  credit.  On  February  15, 
1895  (Record,  pp.  116-118),  Waggaman  filed  his  answer, 
wherein  he  states  that  their  appointment  as  trustees  is 
ancillary  to  their  appointment  as  trustees  in  Equity  No. 
7907,  and  that  the  petitioner  and  respondent  gave  their 
several  and  separate  bonds  in  both  of  said  causes,  that  the 
notes  are  not  endorsed  by  the  trustees  to  whose  joint  order 
*-  they  are  payable,  and  were  left  with  the  respondent  Wagga¬ 

man  for  the  collection  of  interest,  which  he  has  faithfullv 
done  and  promptly  paid  over  to  the  proper  parties;  that  the 
respondent  is  a  man  of  money  and  integrity  and  has  given 
unexceptionable  bonds  in  Equity  No.  7907  and  in  14427,  and 
petitioner  and  all  others  concerned  are  amply  protected. 

This  matter  being  heard  upon  the  petition  of  Raleigh 
and  answer  of  Waggaman.  it  was  ordered  by  the  court  that 
the  petition  be  dismissed  (Record,  p.  119). 

On  March  7,  1899,  Susan  W.  Edwards  filed  a  petition  in 
Equity  No.  7907,  asking  the  removal  of  Raleigh  as  trustee 


ment  of  W aggaman  and  Raleigh  as  substituted  trustees, 
“the  said  Thomas  E.  W  aggaman  representing  the  interests 
of  Alice  Tyler,  the  other  beneficiary,  and  the  said  \\  illiani 
H.  IT.  Raleigh,  representing  this  petitioner.  The  peti¬ 
tioner  then  states  that  she  is  desirous  of  the  removal  of 
Raleigh  as  trustee,  and  the  substitution  of  some  other  per¬ 
son  to  act  in  his  place,  because  he  lias  become  hostile  to 
petitioner  and  has  expressed  his  intention  of  relinquishing 
the  trust :  because  he  is  a  non-resident  of  the  District  of  Co¬ 
lumbia :  because  he  takes  no  active  part  in  the  management 
of  the  estate,  and  has.  during  his  entire  term  of  office,  left 
the  management,  custody  and  control  in  the  hands  of  his 
co-trustee  Waggaman.  and  because  one  or  both  of  the  sure¬ 
ties  on  the  bond  of  said  Raleigh  is  deceased,  and  the  peti¬ 
tioner  is  without  adequate  means  of  protection. 

On  March  21,  IS 09  (Record,  pp.  4  and  5).  Raleigh  filed 
an  answer  to  this  petition,  and  on  the  same  day  he  also 
filed  a  petition  for  leave  to  resign.  On  April  20.  1S90?  after 
a  hearing  on  these  two  petitions  and  answer,  the  court  en¬ 
tered  an  order  overruling  the  petition  of  Susan  W  .  Edwards 
with  costs,  including  a  counsel  fee  of  $25  to  he  paid  by  the 
trustees  out  of  the  funds  of  Susan  W.  Edwards,  and  there¬ 
upon  decreed : 

“And  it  is  further  adjudged,  ordered,  and  decreed 
that  the  said  William  TT.  II.  Raleigh  be  relieved  from 
his  duty  as  trustee  in  the  above-entitled  cause  accord¬ 
ing  to  the  prayer  of  his  petition. 

“And  it  is  further  adjudged,  ordered  and  decreed, 
the  beneficiaries  having  consented,  that  Jackson  TT. 
Ralston  he.  and  he  is  hereby,  appointed,  substituted 
trustee  to  act  in  the  place  of  the  said  William  IT.  TT. 
Raleigh,  heretofore  relieved,  and  that  the  said  Jack¬ 
in  IT.  RaDton  shall  give  bond  with  sureties  ap¬ 
proved  by  the  court  in  the  sum  of  ten  thousand  dol¬ 
lars  for  the  faithful  performance  of  his  trust  before 
entering  upon  his  duties  as  such  trustee.” 
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It  further  appears  that  during  the  entire  trusteeship  of 
Waggaman  and  Raleigh,  Waggaman  retained  the  possession 
of  the  assets  of  the  trust  estate,  consisting  of  the  secured 
notes  payable  to  the  joint  order  of  the  trustees,  aggregating 
$14,960,  and  at  times  of  a  small  amount  of  cash,  being 
whatever  balance,  if  any,  remained  of  the  $2,500  cash  pay¬ 
ment  received  by  them  in  February,  1893,  and  whatever 
amount  remained  unexpended  of  cash,  aggregating  less  than 
$1,000,  received  by  Waggaman  and  Raleigh  when  they  suc¬ 
ceeded  to  Green  in  this  trusteeship.  No  accounts  were  filed 
by  W  aggaman  and  Raleigh,  although  statements  of  income 
collections  were  made  at  frequent  intervals  to  the  ben¬ 
eficiaries,  showing  the  manner  in  which  the  funds  were  in¬ 
vested  and  disbursements  made. 

At  the  time  of  the  appointment  of  Ralston  as  substituted 
trustee  for  Raleigh,  on  April  26,  1899,  notes  aggregating 
$14,980,  secured  by  deed  of  trust  upon  real  estate,  were 
held  by  WTaggaman,  who  was  then  engaged  in  the  real-estate 
business  upon  an  extensive  scale,  and  was  performing  the 
active  duties  of  collecting  the  interest  paid  upon  these  notes 
and  keeping  the  accounts,  preparing  at  frequent  intervals 
statements  of  its  distribution  at  each  time  settlements  were 


made  with  the  two  beneficiaries,  Miss  Edwards  and  Mrs. 


Easter.  At  the  same  time  Mrs. 


Easter  was  interested  in  certain 


other  matters,  in  which  Mr.  W  aggaman  was  representing 
her,  and  in  settlements  with  her  the  account  included  also 


her  personal  account. 

Immediately  upon  his  appointment,  Ralston  called  upon 
WTaggaman  for  a  statement  of  the  assets  and  was  furnished 
by  WTaggaman  with  a  copy  of  a  statement  of  account  of  W Tag- 
gaman  and  Raleigh  (Record,  pp.  56  and  57),  with  the  in¬ 
formation  that  these  notes,  aggregating  the  full  amount  of 
the  estate,  are  being  held  by  him  as  indicated  in  the  account. 
This  statement  was  as  follows: 
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“Washington,  D.  C.,  Ap’l  4,  1899. 

“Thomas  E.  Waggaman,  Real  Estate  Broker  and  Auctioneer, 
No.  917  F  Street  N.  W.,  in  Account  with  Thos.  E.  Wag¬ 
gaman  and  W.  H.  II.  Raleigh,  Trustees. 

N.  B. — Please  report  any  errors  which  may  occur  in  your 
account  as  soon  as  discovered. 

“F.  II.  G.  White  note  due 

Ap’l  1st,  1899 .  $4,986.66 

Ap’l  1.  Loan  to  K.  E.  Malone,  notes 
dated  Eeb’y  13/99,  for  3 
years,  secured  on  lots  16 
to  24,  Sq.  10,  Wesley 
Heights,  interest  payable 

semi-ann.  @  6% .  $4,986.66 

$4,986.66  $4,986.66 

“Eight  notes  of  $580  each  and  one  for  $346.66  held  at 
office  i'or  collection  of  interest  and  principal.  You  will  re¬ 
ceive  interest  on  the  above  notes  from  Ap’l  1st  to  Aug. 
13/99.  It  is  agreed  that  these  notes  may  be  paid  at  any 
time,  with  interest  to  date  ol  payment. 

“TIIOS.  E.  WAGGAMAN. 

“T. 

“Cralle  and  Fisher  notes 

paid .  $9,973.32 

Feb’y  21.  Loan  to  F.  A.  Moore,  note 
dated  June  24,  1887,  ex¬ 
tended  to  June  24,  1900, 
on  before,  interest  @6%, 
secured  on  Woodley 

Park  .  $800.00 

“  21.  Loan  to  F.  A.  Moore,  notes 

dated  Feb’y  11,  1887,  ex¬ 
tended  to  Feb’y  11,  1902, 
on  or  before,  secured  on 
Woodley  Park,  interest 

@  6% .  1,900.00 

“  21.  Loan  to  F.  II.  G.  White, 

note  dated  Jan’y  13/90, 
extended  to  Jan’y  13, 

1902,  on  or  before,  se¬ 
cured  on  lot  9,  Widow’s 
Mite,  interest  @  6% .  7,273.32 

$9,973.32  $9,973.32 


will  receive  interest  semi-annually  on  $9,973.32 
rom  eb  y  -1/99.  Notes  in  above  transaction  held  at  office 
lor  collection  of  interest  and  principal. 

“THOS.  E.  WAGGAMAN. 
“T.” 

Thereafter  and  until  the  failure  of  Waggaman,  in  the 
mouth  ot  August,  190-1,  Waggaman  submitted  to  Ralston 
with  a  check  for  the  one  half  of  the  net  income  due  Miss’ 
Edwards,  statements  of  account  showing  the  collection  of 
interest  at  the  regular  interest  periods  on  all  of  these  notes 
(Record,  pp.  49-51,  63-05).  It  also  appears  from  the  rec- 

:;;t  °U  "f ce  f  Th°ma* E-  <**  PP.  2os, 

-19.  2/0-284,  inclusive)  that  the  payment  of  interest 
throughout  the  entire  period  of  the  trusteeships  of  Wa-a- 
man  and  Raleigh  and  Waggaman  and  Ralston  were  kept 
by  proper  accounts  in  the  office  of  Waggaman;  that  the 
payment  of  the  Cralle  and  Fisher  notes  was  duly  entered- 
that  the  investment  of  the  proceeds  of  said  payment  in  the 
deed  o  trust  notes,  as  shown  by  the  statement  of  account  of 
April  4  1899,  was  properly  entered,  and  no  question  is  now 
presented  by  any  of  the  parties  with  respect  to  the  collection 
and  disbursement  of  any  part  of  the  income  except  as  to  that 

part  of  the  decree  forfeiting  the  trustees’  commissions  paid 
out  oi  said  income. 

No  order  of  court  was  made  authorizing  the  reinvestment 
of  the  proceeds  of  the  Cralle  and  Fisher  note* 

Subsequent  to  the  filing  of  the  petition  Mis  Edwards 
died  and  Mrs.  Easter  thereby  became  the  sole  beneficiary. 

These  statements  of  account,  detailed  as  in  the  one  quoted 

Zl-!y  "ere  U*Ua,1-v  made  ou‘  in  the  handwriting  of  Irvin- 
hamson  who  was  attorney  for  Waggaman  (Record,  p. 

-10),  Mho  testified  (Record,  p.  214)  that  Mrs.  Easter  lived 
...  Washington;  that  his  recollection  is  that  she  was  either 
furnished  a  copy  of  the  accounts,  or,  as  she  was  frequently 
2u 


at  the  office,  saw  the  accounts  in  connection  with  her  inde¬ 
pendent  accounts.  Mrs.  Easter,  in  her  testimony,  produces 
(Record,  p.  232)  accounts  found  on  pages  2/9  and  '--So, 
Exhibits  C.  E.  Nos.  2(3  and  4(3.  These  are  accounts  dated 
February  21,  1900,  and  February  21,  1901,  detailed  copies 
of  which  are  found  on  page  03  of  the  record,  and  which 
show  the  manner  in  which  the  trust  estate  was  invested  in 
the  Malone  and  Moore  notes.  It  also  appears  from  the  tes¬ 
timony  that  Waggaman  collected  the  income  of  these  notes 
and  drew  his  checks  for  the  payments  of  income,  delivering 
personally  the  check  to  Mrs.  Easter,  and  sent  the  check  for 
the  other  one-half,  payable  to  the  order  of  Miss  Edwards,  to 
his  co-trustee  for  delivery  to  her,  this  custom  being  continued 
through  the  entire  trusteeship  (Record,  p.  215). 

It  appears  that  throughout  the  trusteeship  the  notes  which 
represented  the  corpus  of  the  estate  were  not  negotiable  by 
the  signature  of  W  aggaman  alone,  but  required  the  signa¬ 
ture  of  his  co-trustee,  the  original  notes  being  made  payable 
to  the  joint  order  of  the  trustees  and  the  othei  notes  being 
held  under  a  special  endorsement  to  the  order  ot  the  trus¬ 
tees  (Record,  pp.  286-292). 

The  reinvestment  of  the  Cralle  and  Fisher  notes  occurred 
during  the  co-trusteesliip  of  Raleigh  and  Waggaman.  It 
was  not  submitted  to  or  authorized  by  the  court. 

It  is  not  shown  that  Ralston  was  interested  in  this  liti¬ 
gation.  as  attorney  or  otherwise,  prior  to  his  appointment  as 
trustee,  or  that  prior  to  that  time  he  had  any  information 
concerning  the  matter.  Tt  is  not  claimed  that  at  any  time 
he  acted  as  attorney  for  any  of  the  parties. 

In  August,  1904,  Waggaman ’s  bankrupt  condition  became 
known,  and  Ralston  immediately  called  upon  him  and  upon 
his  attorney,  demanding  that  the  assets  of  this  estate  be 
turned  over  to  him  or  placed  subject  to  his  control.  It  was 
then  discovered  that  the  trustees  under  the  deed  of  trust 
securing  the  F.  II.  G.  White  note  for  $7,273.32,  said  trus¬ 
tees  being  Irving  W  llliamson  and  John  Ridout,  had  re- 


leased  the  deed  of  trust,  with  the  statement  in  said  release 
that  it  was  authorized  by  Thomas  E.  Waggaman  as  the  agent 
for  the  owners  of  the  notes  secured.  The  note  itself  has 
never  been  found.  It  was  also  discovered  that  releases  had 
been  gi\en  by  the  trustees  under  the  deed  of  trust  securing 
the  F.  A.  Moore  notes,  aggregating  $1,900.00,  and  these 
notes  were  not  found.  Ralston,  however,  secured  from  Wag¬ 
gaman  the  Malone  notes,  aggregating  $4,986.66,  and  the 
Moore  note  for  $800.00. 

Ralston  immediately  made  claim  upon  the  sureties  upon 
Waggaman  *s  bond  and  collected  from  them  the  sum  of 
$10,000.00,  covering  the  defalcation  of  the  White  and  two 
Moore  notes,  and  leaving  a  small  surplus.  It  was  then  dis¬ 
covered  that  the  real  estate  upon  which  the  Malone  notes 
were  secured  was  inadequate,  whereupon  Ralston,  as  trustee, 
commenced  a  proceeding  in  equity  on  the  foreclosure  of 
the  securities  and  to  hold  the  parties  to  the  notes  for  the 
deficiency ,  w  Inch  resulted  in  an  offer  of  compromise  made 
on  the  part  of  John  F.  Waggaman.  The  court  directed  the 
trustee  to  accept  this  settlement,  so  that  a  loss  of  approxi¬ 
mately  $2,000.00  resulted  from  this  investment.  The  Moore 
note  for  $800.00  was  paid. 

Evidence  was  also  introduced  by  the  petitioner,  showing 
that  when  Raleigh  and  Waggaman  were  appointed  trustees 
there  was  received  by  them  from  the  former  trustee,  through 
the  registry  of  the  court,  an  item  of  $499.16  of  the  prin¬ 
cipal  of  the  estate  and  two  items  of  income,  to-wit,  one  for 
$417.15  and  the  other  $2.32.  There  was  no  evidence  taken 
during  the  trial  of  the  case  showing  the  disposal  of  these 
funds,  the  trustees  manifestly  regarding  that  feature  of  the 
case  as  one  to  be  determined  by  the  auditor  in  an  account¬ 
ing.  The  court,  however,  in  its  opinion  submitted  to  coun¬ 
sel,  attached  to  which  are  certain  findings  of  fact  (Record, 
pp.  176  and  177),  not  only  found  that  Raleigh  and  Wagga¬ 
man  received  these  funds  and  that  the  trustees  were,  there¬ 
fore,  liable  to  account  for  them,  but  expressly  found  as  a 
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fact  that  these  items  had  been  retained  by  the  trustees  and 
had  never  been  disbursed  or  distributed,  and  directed  that 
the  decree  should  be  drawn  in  accordance  with  these  find¬ 
ings.  The  court  also  similarly  charged  the  trustees  with  the 
$2,500.00  cash  payment  received  by  A\  aggaman  and  Ra¬ 
leigh  as  trustees  in  the  sale  to  Cralle  and  Fishei,  le>s  the 
sum  of  $1,126.10,  which  had  been  shown  in  the  petition  for 
the  sale  to  he  the  total  of  the  charges  against  the  corpus  of 
the  estate,  which  the  trustees  were  unable  at  that  time  to 

pay  except  by  selling  the  said  property. 

Thereupon  the  appellants  submitted  to  the  court  in  their 
petitions  for  rehearing  certified  copies  of  the  court’s  orders 
and  decrees  and  auditor’s  reports  in  Equity  Cause  No.  1 1427, 
showing  the  complete  distribution  and  payment  of  this  fund, 
and  they  also  tendered  sworn  copies  of  accounts  of  Raleigh 
and  Waggaman,  trustees,  showing  the  disbursement  of  the 
items  of  income  to  the  beneficiaries  and  in  proper  matters  of 
expenditure  (Record,  pp.  119-122,  113-115).  This  petition 
for  rehearing  was  overruled  by  the  court,  which  entered  a  de¬ 
cree  (Record,  pp.  174-179),  from  which  this  appeal  is  taken. 

This  decree  adjudges  that — 


‘‘Notwithstanding  the  order  of  appointment  pro¬ 
viding  that  Raleigh  shall  he  liable  only  for  his  own 
default,  a  position  which  Ralston  occupies  hv  sub¬ 
stitution.  each  of  said  parties  by  his  acquiescence  in 
the  sole  management  of  the  estate  by  W  aggaman. 
and  each  hv  his  regular  and  continued  acceptance 
of  the  commission  for  the  active  administration  of 
the  trust  estate,  made  the  acts  of  Waggaman  Ins  own 
and  is  liable  to  the  beneficiaries  for  the  improper  in¬ 
vestments  made  by  Waggaman.” 


The  decree  thereupon  directs  an  accounting  upon  certain 
“fact*  and  principles”  which,  it  states,  are  “adjndaed, 
ordered,  and  decreed”  (Record,  p.  175).  These  are  briefly 

as  follows: 
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First.  That  Waggaman  as  co-trustee  with  Raleigh  and 
Ralston  forfeited  all  right  to  receive  or  claim  any  commis¬ 
sions  whatsoever. 

Second.  That  Raleigh  and  Ralston  forfeited  all  right  to 
commissions. 

Third.  That  Ralston  as  co-trustee,  by  his  neglect  to  ascer¬ 
tain  the  status  of  the  trust  estate  and  to  correct  what  had 
been  wrongfully  done  and  prevent  the  continued  violation  of 
the  trust,  is  liable  for  any  and  all  loss  of  the  trust  estate  re¬ 
sulting  therefrom. 

Fourth.  That  Waggaman,  Raleigh,  and  Ralston  are 
chargeable  with  the  total  amount  of  the  Moore,  Malone,  and 
White  notes  aggregating  $14,959.89;  also  for  an  item  of 
$1,373.90  (  $2,500.00  less  $1,126.10)  and  an  item  of  $499.16, 
together  with  interest  upon  the  same  from  the  respective 
dates  when  the  same  were  respectively  received  by  them 
until  paid. 

Fifth.  That  said  co-trustees  (Waggaman,  Ralston,  and 
Raleigh)  are  chargeable  with  certain  items  of  income,  in¬ 
cluding  one  of  $417.15  and  one  of  $2.32,  neither  of  which 
were  ever  distributed  to  the  beneficiaries,  and  also  for  nu¬ 
merous  other  items  of  income  received  by  said  co-trustees 
and  retained  as  commissions,  together  with  interest  on  each 
and  all  of  said  cash  items  from  the  date  of  the  retention  of 
the  same  until  paid. 

Sixth.  Said  decree  further  provides  that  said  trustees 
shall  receive  credit  for — 

First.  $10,000.00  paid  by  Waggaman’s  sureties  as  of  the 
date  thereof. 


Second.  The  sum  received  from  the  compromise  offer  of 
John  F.  Waggaman,  above  referred  to,  in  connection  with 
the  Malone  notes. 

Third.  For  whatever  may  have  been  received  from  the 
trustee  in  bankruptcy  of  the  estate  of  Thomas  E.  Wagga- 
man,  and 

Fourth.  On  account  of  income  for  such  items  as  were 
actuallv  distributed  to  the  beneficiaries  as  of  the  respective 
dates  of  such  distribution,  but  should  not  receive  credit  for 
anv  income  not  distributed  to  said  beneficiaries,  but  retained 

t 

hv  said  trustees  as  commissions  or  for  any  other  purpose 
whatsoever. 

The  decree  thereupon  directs  that  the  cause  be  referred 
to  the  auditor  to  state  this  account. 

There  is  no  claim  made  or  evidence  showing  that  the 
trustees  in  this  cause  have  ever  received  any  commission 
based  upon  the  corpus  of  the  estate;  the  commissions  upon 
the  sale  in  1893  were  paid  under  a  decree  entered  in  No. 
14427.  in  which  case  the  sale  was  made.  There  is  no  evi¬ 
dence  showing  when  the  trustees  in  No.  1442/  delivered  the 
net  amount  to  the  trustees  in  No.  7907  except  by  reference 
to  the  decree  of  February  16,  1895  (p.  119).  It  appears 
that  at  that  time,  that  is  to  say,  for  a  period  of  more  than 
two  years  subsequent  to  the  sale,  the  corpus  of  the  estate 
was  being  held  bv  the  trustees  in  No.  14427. 

Nor  is  there  in  the  evidence  any  showing  the  receipt  by 
the  trustees  in  Equity  No.  7907  of  the  item  of  $1,373.90. 

Assignment  of  Errors. 

1.  The  court  erred  in  holding  that  the  beneficiaries  were 
entitled  to  the  joint  action,  services,  judgment  and  in  all 
respects  joint  participation  of  Jackson  H.  Ralston  and 


W.  H.  H.  Raleigh  with  Thomas  E.  Waggaman  in  the  execu¬ 
tion  of  the  trust,  and  that  the  said  Ralston  and  Raleigh  had, 
hv  acquiescence  in  the  sole  management  of  Waggaman  and 
acceptance  of  commissions,  made  the  acts  of  Waggaman 
their  own,  and  that  each  was  liable  to  the  beneficiaries  for 
the  improper  investments  made  by  Waggaman. 

2.  The  court  erred  in  decreeing  not  only  in  requiring  an 
accounting  from  said  Ralston  and  Raleigh  with  Waggaman, 
but  also  in  finding  that  this  accounting  should  be  had  upon 
facts  and  principles  and  in  finding  facts  and  principles  as 
follows  • 

(a)  That  the  said  Ralston  and  Raleigh  had  in  any  re¬ 
spects  been  guilty  of  any  misfeasance  in  office  or  violation 
or  breach  of  their  fiduciary  duties,  so  that  they  should  not 
be  allowed  any  commissions. 

(I>)  that  they  had  either  of  them  neglected  or  breached 
their  fiduciary  duties  so  as  to  be  denied  any  commissions. 

(c)  That  the  said  Ralston  had  been  guilty  of  any  neglect 
to  ascertain  the  status  of  the  trust  estate  upon  his  appoint¬ 
ment  or  should  be  held  liable  therefor,  or  that  it  was  at  any 
time  easy  or  at  all  within  his  power  to  have  corrected  what 
had  been  wrongfully  done  by  said  Waggaman  or  prevent 
the  continued  violation  of  the  trust. 

(d)  That  the  said  Ralston  and  Raleigh  should  be  held 
responsible  for  any  of  the  following  items:  $1,373.90; 
$499.13;  each  of  said  items  have  been  fully  accounted  for 
and  distributed  under  and  by  direction  of  the  orders  of  the 
Supreme  Court  of  the  District  of  Columbia, in  Equity,  14427  : 
or  for  the  amount  of  the  note  of  one  Fannie  A.  Moore  for 
$S00,  the  same  having  been  paid  to  Ralston  and  Rust, 
trustees,  and  then  and  now  in  their  possession  as  such 
trustees;  or  for  the  amount  of  two  F.  A.  Moore  notes,  aggre- 
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gating  $1,900;  or  for  the  amount  of  one  note  of  F.  II.  G. 
\\  bite  for  $7,273.32,  the  same  having  been  more  than  cov¬ 
ered  by  the  sum  of  $10,000  obtained  by  said  Ralston  from 
the  bondsmen  of  Thomas  E.  Waggaman;  or  for  the  nine 
Kate  E.  Malone  notes,  aggregating  $4,986.66,  the  same  hav¬ 
ing  been  secured  by  a  lirst  trust  taken  by  said  Thomas  E. 
W  aggaman  long  before  said  Ralston  became  trustee  and 
realized  upon  by  him  as  trustee  to  the  extent  of  60  per 
cent  of  their  face  value,  and  in  holding  said  Ralston  and 
Raleigh  liable  for  any  or  any  part  of  said  notes,  or  interest 
thereon,  the  control  of  the  securities  of  the  estate  having 
been  left,  by  the  order  of  the  {Supreme  Court  of  the  District 
of  Columbia,  in  the  hands  of  Thomas  E.  Waggaman  as 
trustee,  and  the  court  further  erred  in  finding  that  any  of 
said  notes  were  secured  upon  real  estate  in  which  Thomas 
E.  Waggaman  owned  a  considerable  interest  as  a  fact  against 
said  Ralston  and  Raleigh,  trustees,  neither  of  them  having 
been  shown  to  have  any  knowledge  or  reason  to  believe  that 
such  fact  existed  until  long  after  Thomas  E.  Waggaman 
ceased  to  be  a  trustee,  and  further  in  finding  as  a  material 
fact  that  anv  of  said  notes  were  secured  bv  second  or  third 
trusts,  and  in  further  finding  that  in  any  instance  any  part 
of  the  real  estate  upon  which  said  notes  purported  to  have 
been  secured  had  been  released  without  the  knowledge  or 
consent  of  the  said  cestui  que  trust ,  it  not  being  shown  that 
said  Ralston  and  Raleigh  had  any  knowledge  thereof  or 
means  of  preventing  such  release,  or  in  finding  as  a  material 
fact  that  new  trusts  had  thereafter  been  placed  of  record 
upon  the  property  so  released,  and  in  finding  that  Ralston 
and  Raleigh  would  be  chargeable  with  or  should  account 
for  the  amount  of  any  of  such  items,  together  with  interest 
thereon,  except  as  they  have  accounted  for  them  as  hereto¬ 
fore  stated  in  this  sentence. 

(e)  In  finding  that  the  said  Ralston  and  Raleigh  were 
chargeable  with  two  items  of  $417.15  and  $2.32,  or  that 
neither  of  said  items  was  ever  distributed  to  the  beneficiaries, 


but  was  retained  by  \\  aggaman  and  Raleigh,  or  in  finding 
that  numerous  other  items  of  income  were  so  received  in 
cash  or  any  such  items  which  had  never  been  distributed  to 
the  cestui  que  trustent  he  retained  by  them  as  commissions, 
and  in  finding  that  they  were  chargeable  with  interest 
thereon  and  on  the  cash  items  enumerated  under  this  head- 

ing  e,”  or  that  they  were  ever  retained  as  commissions 
or  otherwise. 


(/)  1°  finding  that  in  stating  the  fiduciary  accounts  the 
said  Rahton  and  Raleigh  should  receive  no  credit  for  any 
items  of  income  retained  by  them  as  commissions  or  in  find¬ 
ing  that  they  had  ever  retained  or  in  anywise  were  responsi¬ 
ble  for  any  other  sums  whatsoever. 

/ 

o.  The  court  further  erred  in  referring  the  cause  to  the 
auditor,  no  accounting  having  been  shown  to  be  due  or 
proper,  and  particularly  in  referring  it  to  the  auditor  under 
the  terms  and  conditions  in  the  decree  hereinbefore  referred 
to  and  under  the  finding  of  facts  and  principles  therein 
declared  to  be  established,  and  in  directing  that  on  such 
account: 

(a)  1  he  auditor  should  state  an  account  of  Waggaman 
and  Raleigh  under  the  provisions  of  their  trust. 

(b)  i  hat  he  should  state  an  account  of  Waggaman  and 
Ralston  with  the  beneficiaries  of  the  trust. 

(c)  That  he  should  state  the  account  of  the  present  trus¬ 
tees,  Ralston  and  Rust. 

4.  The  court  erred  in  refusing  petitions  of  said  Ralston 
and  Raleigh  for  a  rehearing,  and  the  motion  of  said  Raleigh 
for  a  re-reference  or  for  leave  to  file  certified  copies  of  the 
pleadings  of  Raleigh  and  Waggaman  and  the  order  of  court 
herein  in  Equity  Cause  No.  14427,  such  refusal  being  under 
3u 
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the  circumstances  of  this  case  a  gross  abuse  of  discretion, 
particularly  in  that  the  result  was,  with  the  knowledge  of  the 
court,  to  hold  Ralston  and  Raleigh  responsible  for  an 
amount,  with  interest,  aggregating  several  thousands  ot  dol¬ 
lars.  which  had  been  duly  and  properly  accounted  for  and 
distributed  under  the  orders  ol  this  court,  and  tor  in\est- 
ments  made  when  the  fund  was  under  the  orders  ot  this 
court,  under  the  exclusive  management  and  control  of 
Thomas  E.  Waggaman. 


5.  The  court  erred  in  holding  Ralston  responsible  tor 
the  conduct  of  the  fund  years  before  lie  was  appointed  trus¬ 
tee.  when  the  amounts  in  question  had  been  distributed 
under  the  orders  of  the  Supreme  Court  of  the  District  of 

Columbia. 


0  T }ie  court  erred  in  holding  Ralston  responsible  for 
investments  made  by  Waggaman  before  he  became  the  joint 
trustee,  and  when,  by  the  order  of  the  court,  he  had  ex¬ 
clusive  possession  and  control  of  the  funds  and  assets  of  the 

estate. 


7.  The  court  erred  in  holding  Ralston  responsible  tor 
the  sums  of  $417.15  and  $2.32,  said  to  have  come  into  the 
hands  of  Raleigh  and  Waggaman  about  eight  years  before 
the  said  Ralston  became  trustee,  which  sums  were  distribu¬ 
table.  and  presumably  had  been  distributed  to  the  benefici¬ 
aries  at  or  about  the  time  of  their  reception,  proper  accounts 
of  all  sums  coming  into  the  hands  of  said  trustees  made 
years  thereafter  having  been  submitted  to  the  beneficiary 
without  objection  or  question. 


8  The  court  erred  in  holding  Ralston  responsible  for 
sums  received  by  Waggaman  and  Raleigh  years  before  he 
became  trustee,  when  no  prayer  therefor  against  said  Ral¬ 
ston  had  ever  been  made  in  the  petitions  for  accounting, 
when  he  had  no  reason  to  suppose  such  claims  were  made 
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against  him,  and  further  in  refusing  to  permit  him  a  re¬ 
hearing  as  to  such  items  when  he  first  learned  that  such 
claims  weic  made  against  him  and  offered  to  show  to  the 
court  that  all  such  items  had  been  properly  allowed  and 
paid  out  under  the  direction  of  the  Supreme  Court  of  the 
District  of  Columbia. 


9.  The  court  erred  in  finding  Raleigh  and  Ralston,  or 
either  of  them,  liable  for  the  acts  or  default  of  Waggaman, 
in  "view  of  the  fact  that  the  order  of  the  court  appointing 
V\  aggaman  and  Raleigh  trustees  (said  Ralston  succeeding 
said  Raleigh)  expressly  provided  that  each  of  said  trus” 
tees,  Waggaman  and  Raleigh,  should  only  be  liable  for  his 
own  default,  and  each  of  said  trustees  having  given  a  sepa¬ 
rate  bond. 


10.  The  court  erred  in  finding  the  respondents,  Raleigh 
and  Ralston,  or  either  of  them,  responsible  for  a  misappro¬ 
priation  by  the  trustee  Waggaman  of  the  trust  funds  and 
notes  while  they  were  in  his  sole  control,  the  Supreme  Court 
of  the  District  of  Columbia,  holding  an  equity  court  in 
Equity  Cause  No.  14427,  having  expressly  and  directly 
denied  a  petition  by  Raleigh  for  an  order  compelling  his 
co-trustee  Waggaman  to  deposit  the  money  and  trust  notes 
in  his  sole  possession  to  the  joint  credit  of  Waggaman  and 
Raleigh,  trustees.  The  same  court,  in  Equity  Cause  No. 
7907,  had  no  right  or  power  to  treat  such  order  in  No. 
14427  as  of  no  effect. 

11.  The  court  erred  in  charging  said  Ralston  and  Raleigh 
interest  al  the  rate  of  6  per  cent  per  annum  on  the  amount 
of  moneys  lost  because  of  the  action  of  Waggaman,  there 
being  no  evidence  to  show  that  if  said  funds  had  not  been 
lost  they  would  have  been  invested  by  the  trustees  under 
directions  of  the  court  so  as  to  have  realized  interest  at  the 
rate  of  6  per  cent  per  annum. 


12.  The  court  below  erred  in  holding  in  effect  that  said 
Raleigh  and  said  Ralston  were  jointly  liable  for  the  defaults 
of  said  Waggaman. 


13.  There  being  no  evidence  to  show  that  the  said 
Raleigh,  as  trustee,  ever  actually  came  into  possession  of  the 
trust  fund,  or  any  part  of  it.  the  lower  court  erred  in  holding 
him  and  his  successor  Ralston  liable  for  misappropriation 
or  misapplication  by  their  co-trustee  Waggaman  of  the  trust 
funds. 


14.  There  being  no  evidence  in  this  case  that  the  said 
Raleigh,  as  trustee,  ever  entered  into  any  agreement  by 
which  he  was  to  be  bound  for  his  co-trustee  aggaman 
(but,  on  the  contrary,  the  order  of  his  appointment  ha\ing 
expressly  provided  that  he  should  be  liable  only  for  his 
own  default),  or  that  he  voluntarily  co-operated  or  connived 
with  said  Waggaman  to  misappropriate  or  misapply  the  trust 
funds,  the  lower  court  erred  in  holding  him  and  his  succes¬ 
sor  Ralston  liable  for  the  default  of  said  W  aggaman. 


15.  The  lower  court  at  the  request,  or  with  the  acqui¬ 
escence  and  consent  of  the  beneficiaries  of  the  trust  estate, 
having  appointed  said  Waggaman  and  said  Raleigh  trus¬ 
tees  with  knowledge  of  the  residence  of  said  Waggaman 
and  the  non-residence  of  said  Raleigh,  and  with  such  knowl¬ 
edge  having  provided  in  the  order  appointing  them  that 
each  of  said  trustees  should  be  liable  only  for  his  own  de¬ 
fault.  said  court  erred  in  holding  that  the  non-resident 
trustee  Raleigh  was  liable  for  the  acts  of  default  of  his  co- 
trustee  Waggaman,  particularly  in  view  of  the  fact  that  the 
same  court  had  on  the  showing  bv  said  Raleigh  that  the 
said  Waggaman  had  secured  and  was  exercising  sole  control 
over  the  "trust  estate  refused  to  disturb  such  sole  control  and 
permitted  said  Waggaman  to  continue  in  it. 
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16.  The  court  below  erred  in  not  holding  that  the  effort 
of  the  beneficiaries  of  the  trust  estate  to  make  said  Raleigh 
and  his  successor  Ralston  liable  for  the  acts  of  default  of 
their  co-trustee  Waggaman  was  an  afterthought,  and  not 
entitled  to  the  approval  of  a  court  of  equity  in  view  of  the 
facts  as«shown  by  the  record,  namely,  that  said  beneficiaries 
sought  the  removal  of  said  Raleigh,  as  trustee,  by  reason  of 
his  non-residence  and  his  alleged  failure  to  assume  joint 
control  with  his  said  co-trustee  Waggaman  of  the  trust 
fund,  and  acquiesced  in  the  resignation  of  said  Raleigh  as 
such  trustee  and  requested  the  substitution  of  said  Ralston, 
as  trustee,  in  his  place,  and  acquiesced  in  said  resignation 
and  substitution,  with  no  suggestion  that  said  Raleigh  should 
state  an  account  as  trustee  notwithstanding  they  were  con¬ 
stantly  in  receipt  of  statements  of  the  accounts  of  the 
trustees. 

17.  The  court  erred  in  making  any  finding  whatsoever, 
of  law  or  fact,  against  the  respondents  Ralston  and  Raleigh, 
and  in  not  dismissing  with  costs  the  petition  filed  against 

tham. 


ARGUMENT. 


Right  of  Appeal. 

Recognizing  the  general  rule  pronounced  by  this  court, 
that  a  decree  referring  a  cause  to  the  auditor  is  interlocutory 
in  its  nature  and  not  appealable,  we  believe  that  it  has  no 
application  to  the  present  case,  for  the  reason  that  the  de¬ 
cree  from  which  this  appeal  is  taken  is  more  than  a  mere 
order  of  reference,  but  specifically  adjudges  certain  matters 
which  are  thereby  placed  beyond  further  review  or  correc- 
tion  except  by  means  of  appeal. 

An  analysis  of  the  decree  shows  that  the  court  specifically 
itemizes  all  of  the  items  of  principal  to  be  charged  against 
the  trustees,  which  aggregate  approximately  $17,000,  and 
also  charges  them  with  two  specific  items  of  income,  which 
it  adjudges  have  never  been  paid  over  to  the  beneficiaries 
but  were  retained  by  the  trustees.  It  also  charges  against 
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them  all  amounts  retained  by  them  as  commission,  together 
with  interest  on  all  of  these  amounts,  including,  for  some 
reason,  interest  on  the  amount  of  the  securities  regarded  as 
unauthorized  “from  the  respective  dates  when  the  same  were 
respectively  received  by  them  until  paid,’  although  the 
record  shows  that  the  interest  on  these  securities  was  paid 
regularly  until  the  summer  of  1904. 

The  only  items  which  the  auditor  is  permitted  to  give 
credit  for  are  the  payment  of  $10,000  by  Waggaman’s  sure¬ 
ties:  the  amount  received  from  the  compromise  with  John 
F.  Waggaman  (00  per  cent  of  $4,986.60)  ;  the  dividends, 
if  any,  from  the  Waggaman  estate  in  bankruptcy,  and  items 
of  income  disbursed  to  the  beneficiaries.  Tt  will,  therefore, 
l>e  seen  that  in  the  present  case  the  duties  of  the  auditor 
are  purely  ministerial,  and  as  a  matter  of  fact  it  is  difficult 
to  see  why  a  reference  to  the  auditor  should  have  been  re¬ 
garded  as  necessary.  The  court  has  settled  every  one  of  the 
charges  against  the  trustees,  with  the  exception  of  the  total 


amount  of  commissions  received  by  them,  which  could  have 
been  readily  calculated.  Of  the  credits,  the  amount  re¬ 
ceived  from  John  F.  Waggaman  and  the  trustee  in  bank¬ 
ruptcy  could  have  been  ascertained  without  a  reference. 
The  only  other  matter  was  that  of  the  income  actually  paid 
to  the  beneficiaries,  concerning  which  there  is  no  dispute. 

As  a  matter  of  fact  the  substantial  question  settled  by 
this  decree  does  not  have  reference  to  the  matter  of  income, 
but  to  the  corpus  of  the  trust  estate  and  the  responsibility 
for  its  impairment.  This,  in  substance,  is  a  matter  distinct 
and  separate  from  the  accounting  with  respect  to  income, 
and  the  decree  leaves  nothing  in  this  connection  to  the 
auditor  save  the  performance  of  purely  ministerial  duties 
of  addition  and  subtraction. 

First  Assignment  of  Error. 

This  assignment  excepts  to  the  conclusion  that  Ralston 
had,  by  acquiescence  in  the  sole  management  of  the  trust 
estate  bv  Waggaman.  incurred  a  responsibilitv  for  his  de¬ 
fault. 

Liability  of  Trustee  to  a  Beneficiary  for  Loss  to  Trust  Estate 
by  Act  of  a  Cotrustee  in  Whose  Possession  or  under  Whose 
Control  Assets  of  the  Trust  Estate  are  Placed  or  Permitted 
to  Remain. 


The  propositions  involved  in  this  subdivision  of  our  brief 
reach  the  fundamental  points  of  this  case.  Involving,  as 
it  does,  the  consideration  of  a  great  many  decisions,  we  may 
summarize  the  several  rules  accepted  by  the  weight  of  au¬ 
thority  as  follows: 

First,  There  is  no  distinction  between  the  cases  of  execu¬ 
tors,  trustees  or  testamentary  trustees  with  the  exception 
that  in  the  case  of  executors  a  higher  degree  of  responsi¬ 
bility  is  asserted,  particularly  in  the  older  cases. 


Second.  A  trustee  or  executor  is  responsible  to  a  ben¬ 
eficiary  for  the  default  of  bis  co-trustee  when  by  an  act  on 
bis  own  part  the  former  has  caused  assets  ot  negotiable 
character  to  come  into  the  exclusive  possession  of  his  co- 
trustee,  or  has  rendered  negotiable  by  endorsement  or  as¬ 
signment  non-negotiable  securities  in  the  hands  of  his  co¬ 
trustee. 

Third.  The  trustee  or  executor  is  not  responsible  to  a 
beneficiary  for  the  loss  of  assets,  which  had  been  kept  in 
the  exclusive  possession  of  his  co-trustee,  occasioned  by  the 
latter's  default,  unless  by  the  existence  of  some  fact  or  inci¬ 
dent  of  suspicious  nature  it  became  the  duty  of  the  former 
to  investigate  or  adopt  measures  of  precaution,  in  the  per¬ 
formance  of  which  duty  lie  was  negligent. 

Fourth.  As  a  converse  of  the  foregoing,  a  trustee  or  execu¬ 
tor  is  responsible  for  his  own  neglect  in  remaining  passive 
and  inactive  where  the  assets  of  the  trust  estate  are  in  the 
hands  or  under  the  control  of  his  co-trustee  and  it  is  shown 
that  he  knew  of  the  existence  of  acts  on  the  part  of  the  co¬ 
trustee  or  of  circumstances  relative  to  his  financial  responsi¬ 
bility  which  would  have  occasioned  on  the  part  of  a  person 
of  average  foresight  and  precaution  a  certain  element  of  fear 
as  to  the  safety  of  the  trust  funds  or  assets. 

English  Common-law  Doctrine. 

Preliminary  to  analyzing  our  modern  cases  upon  this  sub¬ 
ject  it  is  important,  as  well  as  interesting,  to  examine  several 
of  the  cases  of  nearly  two  centuries  ago  upon  which  our 
modeni  decisions  rest. 

It  is  interesting  to  note  that  in  these  cases  the  distinction 
is  made  between  executors  and  trustees,  and  the  “rule  of 
conformity”  applied  to  the  acts  of  trustees  is  explained.  An 
executor  was  held  to  a  higher  degree  of  responsibility  for 
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the  acts  of  his  co-executor  than  was  applied  to  co-trustees. 
This  arose  from  the  fact  that  ordinarily  two  or  more  trustees 
must  jointly  receipt  to  give  a  valid  acquittance  to  a  person 
discharging  his  debt  to  the  trust  estate,  whereas,  in  the  case 
of  executors,  one  executor  was  entitled  to  receive  and  receipt 
in  his  own  name  and  thereby  discharge  the  claim  of  the 
estate.  This  rule  applied  at  common  law  notwithstanding 
the  fact  that  one  trustee  was,  as  was  one  executor,  entitled  to 
retain  and  hold  possession  of  the  funds  or  assets  of  the  estate. 
So  it  was  decided  that  when  co-trustees,  at  the  request  of  one 
of  their  number,  executed  a  receipt  which  was  taken  by  one 
of  their  number  and  delivered  to  a  debtor  upon  his  payment 
of  a  debt  to  the  trust  estate,  the  co-trustees  had  signed  merely 
because  the  law  required  their  signatures  to  a  valid  acquit¬ 
tance  of  the  debtor,  as  it  was  expressed,  by  conformity,  and 
it  was  not  regarded  that  by  this  act  they  had  possessed  them¬ 
selves  of  or  assumed  responsibility  for  the  asset  or  money 
delivered  to  their  co-trustee,  or  that  it  had  come  into  their 
possession. 

However,  it  was  said,  as  the  law  did  not  require  co¬ 
executors  to  sign  under  similar  circumstances,  if  they  did 
sign  it  was  to  be  regarded  as  an  assumption  of  responsibilitv 
on  their  part  greater  than  would  otherwise  have  existed,  and 

assume  personal  responsibility 
for  the  asset.  The  merit  of  this  reasoning  was  doubted  by 
some  of  the  greatest  chancellors  of  that  day,  but  seems  to 
have  become  established  beyond  question,  and  has  a  more  or 
less  arbitrary  effect  upon  our  modern  law.  The  two  follow¬ 
ing  cases  are  briefly  explained,  with  the  suggestion  the  full 
report  be  examined : 

Wcstley  vs.  Clarke  (1759),  1  Eden,  357;  28  English 
Reports,  Full  Reprint,  723: 

In  this  case  there  was  a  provision  in  the  will  under  which 
the  defendants  were  acting  as  testamentary  trustees,  the  will 
containing  a  provision  similar  to  the  provision  in  the  order 
4u 
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appointing  the  trustees  in  the  present  case,  with  respect  to 
liability  for  the  acts  of  each  other.  The  court,  in  its  opinion, 
held  that  such  a  provision  is  good  in  a  will  as  between  the 
executors  and  legatees  who  take  under  the  will.  The  sylla¬ 
bus  of  this  case  reads  as  follows : 

‘‘Where  a  testator  had  directed  that  his  executors 
should  not  be  liable  for  each  other's  acts,  one  of  them 
who  was  in  good  credit  at  the  time  having  called  in  a 
mortgage  and  received  the  money,  sends  around  an 
assignment  to  his  co-executors  who  execute  it  and  sign 
a  receipt :  Held,  that  as  no  part  of  the  money  had  gone 
into  their  hands,  they  should  not  be  answerable." 

This  case  is  also  valuable  because  it  shows  the  development 
of  the  English  law  upon  the  relative  liability  of  co-executors 
and  co-trustees,  the  general  rule  in  the  case  of  executors  being 
in  favor  of  holding  each  for  the  money  received  under  the 
circumstances  of  this  case,  while  co-trustees  would  not  be 
liable,  the  latter  not  being  held  responsible  for  the  acts  or 
defaults  of  each  other  unless  they  have  voluntarily  taken 
property  from  their  own  possession,  or  joint  possession,  and 
placed  it  in  the  sole  custody  of  one  of  their  number.  Negli¬ 
gence  on  their  part  must  be  more  than  mere  passive  inaction. 

Langford  vs.  Gascogne,  11  Yes.  Jun.,  333;  32  Eng. 

Rep.,  Full  Reprint,  1110: 

In  this  case,  we  find  that  by  the  English  common  law, 
executors  and  trustees  were  not  held  responsible  for  the  acts 
of  each  other  unless  they  had  by  some  alfirmative  act  placed 
it  in  the  power  of  the  co-trustee  to  commit  the  default.  A 
decedent  had  appointed  three  executors.  Shortly  after  his 
death,  his  widow  brought  into  a  room  where  the  three  execu¬ 
tors  were  present  a  bag  containing  a  large  sum  of  money. 
She  walked  past  the  defendant  Gascoyne  and  handed  it  to 
the  defendant  Spurred  and  testified  that  her  reason  for  this 
was  that  she  did  not  entirely  trust  the  defendant  Gascoyne. 


Spurrell  counted  the  money  and  there  was  evidence  tending 
to  show  that  he  thereupon  delivered  the  bag  into  the  pos¬ 
session  of  Gascoyne  who  subsequently  embezzled  the  fund. 
Lambeth,  the  third  executor,  although  present  in  the  room 
at  the  time,  did  not  have  the  money  in  his  possession,  al¬ 
though  he  did  not  object  to  the  bag  being  retained  by  Gas¬ 
coyne.  The  court  held  that  Spurrell  was  liable  for  the  de¬ 
fault  of  Gascovne  because  he  had  done  an  act  bv  which  the 
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money  got  into  the  exclusive  possession  of  Gascoyne.  They 
say  that  there  is  no  liability  for  the  default  of  a  co-executor 
“where  an  executor  is  merely  passive,  by  nut  obstructing 
the  other  in  receiving  it.” 

The  court  also  held  that  Lambeth  was  not  liable  because 
the  fund  had  never  been  in  his  possession  and  he  had  done 
nothing  to  put  it  into  the  hands  of  Gascoyne. 

Modern  Decisions. 

For  convenience  of  reference  we  have  separated  the  more 
recent  cases  into  three  classes: 

First.  Cases  where  it  was  sought  to  hold  a  co-trustee  for 
the  default  of  his  co-trustee  upon  the  ground  that  he  had 
remained  passive  and  inactive,  permitting  the  assets  of  the 
estate  to  be  in  the  custody  and  control  of  the  co-trustee,  and 
in  which  there  were  no  acts  or  circumstances  to  occasion  a 
suspicion  of  the  conduct  of  the  co-trustee. 

Second.  Cases  of  this  character  where  some  act  or  sus¬ 
picious  circumstance  existed  giving  reasonable  ground  for 
alarm  as  to  the  safetv  of  the  trust  estate. 
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Third.  Cases  in  which-  liability  was  predicated  upon  the 
fact  that  a  trustee  had,  by  his  own  affirmative  act,  placed 
the  trust  assets  in  the  hands  or  under  the  control  of  the  de¬ 
faulting  co-trustee. 
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Some  of  the  cases  first  cited  will  be  found  to  come  within 
the  second  and  third  subdivisions  as  well  as  the  first,  and 
these  ca  es.  which  are  cited  under  the  first,  are  important  in 
that  they  show  the  line  of  separation  between  circumstance* 
which  are  held  to  create  a  liability  and  those  which  relieve 
the  trustee  from  the  charge  of  negligence. 

First  Class.  Cases  exonerating  trustee  from  default  of  co¬ 
trustee  where  the  former  permitted  assets  to  remain  in  the 
custody  and  control  of  the  letter  where  no  suspicious  cir¬ 
cumstances  wTere  known  to  the  former. 


Bruen  vs.  Gillet,  115  N.  Y.,  10: 


This  case,  which  was  decided  in  1809.  is  of  particular  im¬ 
portance:  First,  in  that  the  opinion  was  delivered  by  Mr. 
Justice  Peckham,  while  an  associate  justice  of  the  Court  of 


Appeals  of  New  York;  second,  for  the  exhaustive  treatment 
of  the  subject  and  review  of  cases,  and  third,  because  it  indi¬ 


cates  the  status  of  the  law  upon  this  subject  as  it  was  under¬ 


stood  by  the  Court  of  Appeals  of  New  York,  and  applied  by 
that  court  in  its  decision  in  the  case  of  Cocks  vs.  Ilaviland, 


124  N.  Y.,  420,  in  which  the  facts  were  substantially  iden¬ 
tical  with  those  in  the  present  case. 

In  Bruen  vs.  Gillett.  the  defendant  and  one  Hall  were  as¬ 


signees  for  the  benefit  of  creditors.  Hall  had  been  the  active 
fiduciary  in  the  collection  of  assets.  He  had  collected. 


$50,000.00  which  he  had  deposited  in  bank  to  the 
joint  credit  of  himself  and  Collet.  The  other  moneys, 
aggregating  more  than  $60,000.00,  Hall  had  collected 
without  the  aid  of  Gillett,  and  had  deposited  in  his  own 
name.  Later  Hall  had  Gillett  sign  a  joint  check  for 
$50,000.  which  Hall  then  transferred  to  his  own  account  as 
assignee.  Later  Hall  became  insolvent,  and  a  large  portion 
of  the  funds  of  the  estate  were  lost.  It  was  sought  to  hold 
Gillet  responsible,  and  the  entire  loss  was  charged  against 
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him  by  the  court  below,  from  which  Gillett  appealed,  claim¬ 
ing  that  he  was  not  answerable  for  trust  funds  collected  and 
received  by  Hall,  who  had  the  principal  charge  and  man¬ 
agement  of  the  trust  estate.  This  judgment  was  in  part 
reversed.  The  opinion  is  so  important  that  we  quote  in  full 
the  parts  referring  to  this  question. 


“We  have  lately  held  that  one  executor  (and  I 
think  the  rule  is  the  same  with  other  trustees)  is  re¬ 
sponsible  for  his  own  acts,  and  not  for  those  of  his 
associates,  and  if  the  latter  collect  and  misapply  the 
money,  the  executor  who  has  not  received  it  is  not 
liable  for  the  waste.  Tf  he  is  merely  passive,  and  sim¬ 
ply  does  not  obstruct  the  collection  hv  his  associate, 
he  is  not  liable  for  the  latter’s  waste,  if  guilty  of  no 
negligence  himself.  But  where  one  executor  or 
trustee  receives  the  fund*  of  the  estate,  and  either  de¬ 
livers  them  over  to  his  associate,  or  doe*  any  act  by 
which  the  funds  come  under  the  sole  possession  and 
control  of  the  latter,  and  hut  for  which  he  would 
not  have  received  them,  the  executor  or  trustee  is 
liable  for  the  loss  which  is  sustained  in  con*er|uence 
of  such  action:  C roft  rs.  William*,  88  N.  Y.,  884; 
Adair  vs.  Brimmer .  74  Trf.,  589.  5-Id:  Monell  vs. 
Monell.  5  Johns.  Ch.,  288;  9  Am.  Dec..  890;  Lany- 
for< 7  rs.  Gascoyne.  11  Yes.,  888;  Vndencood  vs. 
Stevens,  1  Mer..  712:  Williams  vs.  Xi.ron,  2  Beav., 


472. 

“In  Lan  e/ford  rs.  Gascoyne.  11  Yes.,  888,  it  was 
laid  down  by  the  master  of  the  rolls  that  where  a 
trustee  was  merely  passive  by  not  obstructing  the  re¬ 
ception  of  the  money  by  hi*  co-trustee,  he  is  not  liable, 
hut  if  he  contribute  in  any  wav  to  enable  the  other 
to  obtain  possession,  he  is  answerable.  unle*s  he  can 
assign  a  sufficient  excuse.  Tn  that  case  the  money 
of  the  estate  had  been  delivered  to  one  of  the  execu¬ 
tors  and  he  delivered  it  to  hi*  co-executor,  who  con¬ 
verted  it.  and  he  was  held  liable  for  such  conversion, 
notwithstanding  it  was  what  the  master  of  the  rolls 
called  a  verv  hard  case. 

“In  Williams  rs.  Ni.ron,  2  Beav.,  472.  two  execu¬ 
tors  sold  out  stock  belonging  to  the  estate,  and  the 
proceeds  were  received  by  one.  It  was  held  that  the 


l 


other  was  responsible  for  its  misappropriation,  be¬ 
cause  the  stock  had  keen  in  their  point  possession 
and  each  was  responsible  for  the  proper  application 
of  the  funds  arising  from  the  sale.  L  he  principle 
upon  which  the  liability  of  one  trustee  for  the  act  ot 
his  co-trustee,  under  these  circumstances,  arises,  is, 
that  the  property,  the  fund,  the  assets  of  the  estate 
bavin cr  once  come  into  the  joint  control  or  the  joint 
possession  of  the  trustees,  it  is  the  duty  of  each  trustee 
to  see  to  it  that  the  fund  does  not  £50  out  from  under 
his  control  or  possession,  excepting  as  it  is  applied 
to  the  fulfillment  of  the  trust.  Thus,  says  Lord 
Redcsdale,  in  J01/  rs.  (amphcll,  1  Schoales  Ai  L.,  341: 
‘If  a  receipt  be  given  for  the  mere  purposes  ot  form, 
then  the  signing  will  not  charge  the  person  not  re¬ 
ceiving  it;  hut  if  it  l>e  given  under  circumstances 
purporting  that  the  money,  though  not  actually  re¬ 
ceived  by  both  executors,  was  under  the  control  of 
both,  such  a  receipt  shall  charge,  and  the  true  ques¬ 
tion  in  all  those  cases  seems  to  have  been  whether 
the  money  was  under  the  control  of  both  executors. 
Tf  it  was  so  considered  by  the  person  paying  the 
money,  then  the  joining  in  the  receipt  by  the  execu¬ 
tor.  who  did  not  actually  receive  it.  amounted  to  a 
direction  to  pay  his  co-executor,  for  it  could  have  no 
other  meaning:  he  became  responsible  for  the  appli¬ 
cation  of  the  money  just  as  if  he  had  received  it.’ 

“In  Adair  vs.  Brimmer,  supra.  Judge  Rapallo  treats 
the  principle  as  well  settled,  that  where  the  funds 
have  come  into  the  joint  possession  of  the  trustees  all 
are  bound  to  see  to  their  proper  application,  and  are 
responsible  for  a  misapplication  by  a  common  agent, 
even  without  their  express  consent. 

“In  Croft  vs.  Williams,  supra,  it  was  stated  that 
if  an  executor  do  any  act  by  which  the  funds  should 
come  to  the  hands  of  his  co-executor,  and  but  for 
which  he  would  not  have  received  them,  and  he 
diverts  or  wastes  them,  the  executor  is  liable  for  the 
lo-s.  In  this  case  there  can  he  no  question  but  that 
the  funds  which  were  deposited  in  the  two  banks  to 
the  joint  credit  of  the  assignees  thereby  came  under 
their  joint  possession  or  control.  No  disposition 
could  have  been  made  of  them  without  the  active 
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interference  of  Gillet,  whose  signature  was  necessary, 
not  for  the  purpose  of  enabling  his  co-trustee  to  ob¬ 
tain  from  a  third  person  a  debt  due  the  estate,  but 
to  enable  such  trustee  to  obtain  and  deposit  with 
himself  the  money  already  collected  and  in  their 
joint  possession  and  control.  This  was  a  proceeding 
in  nowise  necessary  for  the  due  and  orderly  admin¬ 
istration  of  the  estate. 

“In  cases  where  a  debt  due  to  the  trust  estate  by 
a  debtor  has  been  paid  to  one  of  two  or  more  trustees, 
and  the  debtor  has  required,  as  a  condition  of  such 
payment,  that  a  receipt  should  be  joined  in  by  all 
the  trustees,  in  such  case  the  signing  of*  a  receipt  by 
the  trustees  who  did  not  personally  receive  the  money 
has  been  held  to  be  merely  formal  or  necessary  for 
the  purpose  of  obtaining  the  money  from  the  debtor, 
and  that  they  who  did  not  receive  the  money  in  fact 
were  not  bound  by  their  written  admission  of  its 
receipt  for  the  purpose  named,  and  were  not  liable 
for  the  failure  of  the  one  who  did  in  fact  receive  it 
to  properly  apply  it.  Of  this  class  is  the  case  of 
Paulding  vs.  Sharkey,  88  N.  Y.,  432.  There  the 
three  executors  were  empowered  to  sell  the  real  estate, 
and  acting  under  such  power,  it  was  sold,  and  all  the 
executors  joined  in  the  conveyance.  I>ut  the  price 
was  paid  by  the  purchaser  by  check,  payable  to  the 
order  of  one  of  the  executors,  and  delivered  to  him. 
lie  indorsed  and  delivered  to  his  co-executor,  who 
also  indorsed  it  and  received  the  money,  and  the 
court  held  that  the  indorsement  bv  the  executor  to 
whose  order  the  check  was  payable  was  a  mere  formal 
matter,  necessary  for  the  purpose  of  obtaining  posses¬ 
sion  of  the  purchase-money  from  the  purchaser,  and, 
as  matter  of  fact,  the  possession  did  not  come  into 
the  hands  of  that  executor  to  whose  order  the  check 
was  payable,  hut  that  it  did  come  into  the  hand'  of 
that  one  of  them  who  immediatelv  drew  the  monev 
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upon  the  check  after  it  was  indorsed. 

“This  is  not  such  a  case.  The  act  of  Gillet  in 
signing  the  checks  by  which  these  moneys,  then 
under  their  joint  control,  were  drawn  from  the  banks 
and  transferred  to  the  individual  and  separate  con¬ 
trol  of  Hall,  was  an  act  but  for  the  doino:  of  which 
the  moneys  would  not  have  been  received  by  Hall, 


and  Gillet  must  be  held  responsible  for  any  amount 
which  was  lo.-t  in  consequence  of  such  act.  It  is  not 
in  the  least  material  that  Hall  had  originally  col¬ 
lected  these  moneys,  and  had  then  voluntarily  de¬ 
ported  them  to  the  joint  credit  of  Gillet  and  himself. 
It  is  enough  that  Gillet  had  the  joint  control  of 
them  after  such  deposit,  and  it  was  his  act  which 
substituted  the  separate  possession  of  Hall  for  such 
joint  control,  and  he  must  take  the  consequences. 

******* 

‘‘When  the  money,  through  the  active  assistance 
of  Gillet,  passed  from  their  joint  control  into  the 
possession  of  Hall,  the  liability  at  once  arose  on  the 
part  of  Gillet  to  see  to  it  that  those  funds  were 
properly  applied  by  Ilall,  and  that  liability  could 
not  be  lessened  or  extinguished  upon  any  principle, 
simply  because  Hall  was  engaged  in  the  business 
of  a  private  banker.  Nowhere  in  the  books  that  1 
have  found  has  the  liability  of  a  trustee  been  made 
to  depend  upon  the  good  credit  ot  the  co-trustee 
under  such  circumstances.  In  3  Williams  on  Exec¬ 
utors,  Oth  Am.  ed.,  from  7th  Eng.  ed.,  1930,  it 
is  stated  in  the  text  that  one  executor  placing  the 
property  of  a  testator  in  the  hands  of  the  other,  who 
is  a  banker  in  good  credit,  the  executor  so  depositing 
was  not  to  be  charged  in  case  of  loss,  for  ii  he  had 
been  a  sole  executor,  he  would  have  had,  under  the 
same  circumstances,  the  right  to  place  the  money  in 
the  banker's  hands,  and  lie  has  the  same  right  al¬ 
though  the  banker  happens  to  be  his  co-executor. 
But  the  cases  cited  to  support  that  proposition  do  not, 
as  I  think,  sustain  it.  They  are  Church  ill  <\ s.  Iloh- 
son,  1  P.  Wins.,  241;  Chambers  vs.  Minch  in,  7  Yes.. 
193.  and  21  Yin.  A  hr.,  534,  tit.  Trust,  note  a.  9. 

******* 

“But  although  the  defendant  Gillet  is  responsible 
for  the  proper  application  of  the  funds  which  came 
into  the  hands  of  Hall  by  reason  of  Gillet's  act  in 
signing  the  checks,  vet  it  by  no  means  follows  that  he 
is  to  Vie  held  responsible  for  the  full  amount  of  Hall’s 
deficit.  It  was  so  held  by  the  courts  below,  and,  as 
we  think,  erroneously.  It  was  a  less  sum  than  fifty 
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thousand  dollars  that  was  drawn  from  these  banks  by 
the  act  of  Gillet,  and  placed  in  the  separate  custody 
of  Hall,  and  in  the  course  of  the  proper  administra¬ 
tion  of  the  trust,  Hall  paid  out  nearly  ninety  thou¬ 
sand  dollars.  He  may,  therefore,  have  paid  out  every 
dollar  drawn  from  the  banks  through  the  aid  of  Gillet 
in  the  proper  course  of  administration,  and  in  that 
event  he  ought  not  to  have  been  held  liable  for  any 
loss  of  other  assets  collected  by  Hall,  and  which  never 
came  into  his  possession  or  control:  Shipbrook  vs. 
Hinchinbrook,  11  Ves.,  252;  Underwood  vs.  Stevens, 
1  Mer.,  712;  Williams  vs.  Nixon,  2  Beav.,  472,  477; 
Wilmerding  vs.  McKesson,  103  N.  Y.,  329.” 

Cocks  vs.  Ilaviland  (1891),  124  N.  Y.,  426: 

In  this  case  a  testator  appointed  by  his  will  six  executors, 
all  of  whom  qualified.  Two  of  the  executors  took  charge 
of  the  assets  of  the  estate.  The  executors  were  under  the 
provisions  of  the  will  also  to  act  as  testamentary  trustees  with 
reference  to  the  shares  of  certain  children  who  were  to  receive 
for  life  the  income  derived  from  their  share  of  the  estate. 

The  testator  died  in  1868.  Within  the  usual  time  the 
general  legacies  and  debts  were  settled,  but  the  assets  em¬ 
braced  in  the  trust  estate  for  life  to  the  two  legatees  were 
retained.  The  two  executors  who  held  possession  of  the 
assets  defaulted,  and  the  proceeding  was  brought  against  one 
of  the  other  four  executors,  to  hold  her  responsible  for  the 
acts  of  her  co-executors.  The  other  facts  appear  from  the 
parts  of  the  opinion  which  we  now  quote.  The  court  stated 
that  the  main  defense  is  founded  upon  the  fact  that  the 
defendant  did  not  participate  in  the  administration  of  the 
estate,  and,  therefore,  was  not  chargeable  with  the  default 
of  her  co-executors.  The  opinion  states: 

“Upon  this  subject  it  appears  and  the  trial  court 
found  that  Harrison  Cocks  and  George  J.  Barlow  im¬ 
mediately  after  the  testator’s  death  took  actual  pos¬ 
session  of  his  assets  and  property  and  that  they  at 
once  became,  and  until  the  time  of  their  failure  in 
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1876,  continued  to  be  the  acting  executors  of  the 
will,  and  that  during  that  time  no  portion  of  the 
assets  came  into  the  hands  of  Mrs.  llaviland  except 
that  which  she  received  as  and  for  her  share  of  the 
residuary  estate,  and  that  she  took  no  active  part  in 
the  management  of  the  estate  hut  left  its  management 
entirely  in  the  hands  of  those  two  executors. 

‘‘The  proposition  is  well  settled  that  the  mere  fact 
that  one  of  the  two  or  more  executors  is  passive  and 
does  not  interfere  with  the  act  of  his  co-executors  in 
taking  possession  of  the  property  and  collecting 
moneys  of  the  estate  will  not  charge  him  with  lia¬ 
bility  for  waste  by  them,  unless  he  has  some  reason 
to  apprehend  that  such  may  he  the  consequence  of 
their  taking  it  and  making  such  collections. 

“There  is  no  finding  or  evidence  to  warrant  the 
conclusion  that  the  character  and  habits,  business  or 
otherwise,  of  Harrison  Cocks  and  Barlow  were  ap¬ 
parently  such  as  to  create  suspicion  in  the  mind  of 
the  defendant  that  they  were  not  prudent,  reliable 
and  responsible  business  men.  until  their  failure  in 
1876.  about  eight  years  after  they  assumed  the  ad¬ 
ministration  of  the  estate  under  the  will.  *  *  * 

“It  is  true  that  by  the  will,  the  duty  was  devolved 
upon  the  executors  alike  to  observe  and  execute  all 
of  its  provisions,  hut  one  is  not  liable  for  the  miscon¬ 
duct  or  negligence  of  another  to  which  the  former 
has  in  no  manner  contributed,  nor  by  any  act  has 
enabled  him  to  violate  his  duty  or  to  make  its  per¬ 
formance  prejudicial  to  the  provisions  of  the  trust. 
The  defendant  did  nothing  to  place  the  funds  or 
property  in  the  control  of  the  two  acting  executors 
or  to  give  them  its  management.  This  thev  assumed, 
and  she  did  not  attempt  to  obstruct  their  adminis¬ 
tration  of  the  estate.  The  court  determined  as  a  con¬ 
clusion  of  law  that  by  her  negligence  to  perform 
her  duty  in  respect  to  the  investment  of  the  one- 
fifth  of  the  amount  of  the  residuarv  estate  for  the 
benefit  of  the  plaintiffs,  the  defendant  became  liable 
to  them  for  that  amount,  or  so  much  thereof  as  was 
not  invested  pursuant  to  the  direction  of  the  will. 
This  conclusion  rests  upon  the  mere  omission  of  Mrs. 
Haviland  to  act  for  the  accomplishment  of  that  pur- 


pose  and  to  consummate  it.  The  rule  of  liability 
does  not  go  so  far  as  to  charge  an  executor  having 
none  of  the  funds  of  an  estate  in  his  possession  or 
under  his  control  with  the  consequences  of  the  neglect 
or  failure  of  his  co-executor  to  make  the  disposition 
by  investment  or  otherwise  of  the  subject  of  the  trust 
pursuant  to  the  direction  of  a  will  where  the  latter 
lawfully  has  the  entire  fund  in  his  hands,  and  as¬ 
sumes  its  management  unless  there  is  some  occasion 
to  suspect  that  he  has  or  may  fail  to  observe  the  will 
in  that  respect.  (Cases  cited.) 

“When  it  was  established  that,  without  the  aid  of 
the  defendant,  the  two  executors,  Harrison  Cocks  and 
Barlow,  took  the  property  of  the  estate  into  their 
hands  and  assumed  the  active  duty  of  its  manage¬ 
ment:  that  none  of  it  came  to  her  possession,  and  that 
she  was  merely  passive  in  respect  to  it,  the  burden 
was  cast  upon  the  plaintiffs  to  prove  some  facts  or 
circumstances  having  relation  to  the  character  or 
habits  of  those  persons  or  to  the  manner  in  which 
they  apparently  were  executing  the  trust,  which 
would  fairly  justify  suspicion  that  they  were  or  might 
be  chargeable  with  its  mismanagement.  In  that 
case,  it  may  be  that  their  co-executor  would  be  called 
upon  to  investigate,  and  if  necessary  to  cause  them 
to  render  an  account  and  thus  present  the  condition 
of  the  fund  with  a  view  to  such  direction  as  the  situa¬ 
tion  should  require  for  its  protection  and  the  proper 
disposition  of  it.  There  was  no  fact  found,  nor  does 
there  appear  to  have  been  any  evidence  to  permit  the 
conclusion  that  Mrs.  Ilaviland,  before  the  failure  of 
the  firm  of  Cocks  and  Barlow,  had  any  reason  to  sup¬ 
pose  or  apprehend  that  they  would  divert  the  fund 
set  apart  for  David’s  family  from  the  purposes 
directed  by  the  will.” 

fi  be  court,  then,  commenting  upon  certain  cases  in  which 
a  trustee  or  executor  had  been  held  liable  for  the  act  of  his 
co-trustee,  distinguishes  them  upon  the  ground  that  they  de¬ 
pend  upon  something  further  than  the  mere  fact  that  an 
executor  or  trustee  had  qualified  and  accepted  the  trust.  In 
the  cases  referred  to  the  accounting  trustee,  it  was  found,  had 


done  some  act  with  relation  to  the  assets,  charging  himself 
with  responsibility  for  their  safe-keeping,  as  hy  negligently 
permitting  persons  employed  by  the  co-executor  to  have 
custody  of  the  funds  or  delivering  the  assets  over  to  the  de¬ 
faulting  co-trustee  when  they  had  originally  been  in  the 
custody  of  and  managed  bv  the  two  jointly. 

Walker  vs.  Walker’s  Executors,  88  Ky.,  615  (1889)  : 

Tn  this  case  the  testator,  who  had  conducted  a  large  mer¬ 
cantile  business  in  the  city  of  Louisville,  appointed  three  ex¬ 
ecutors.  provisions  being  made  for  the  carrying  on  of  the 
business  by  a  son.  who  was,  prior  to  the  decease  of  the  tes¬ 
tator.  a  partner,  having  a  one-third  interest  therein.  Pro¬ 
vision  was  also  made  for  the  payment  of  income  to  the  chil¬ 
dren  of  the  testator  during  a  period  of  years.  The  court 
states  its  understanding  of  the  rule  of  liability  of  co-executors 
as  follows: 

“Tn  the  ordinary  administration  of  estates,  the  one 
representative  is  not  bound  for  the  acts  of  the  other 
unles*  lie  has  such  facts  before  him  as  would  convince 
one  of  ordinary  prudence  that  the  assets  in  the  hands 
of  his  co-representative  are  unsafe  or  being  wasted.” 

In  re  IlaWearl  (1904),  89  N.  Y.  Suppl.,  806: 

Tn  this  case  TTalstead  and  Wilkerson  were  trustees  of  an 
estate  after  the  settlement  of  their  accounts  as  executors. 
Halstead  kept  the  income  account  and  Wilkerson  had  pos¬ 
session  of  the  assets.  Tn  1898  Wilkerson  showed  TIalstead 
the  stocks  and  other  negotiable  assets  in  a  safe-deposit  box. 
Wilkerson  died  in  1903,  and  it  was  found  that  the  stock  had 
disappeared.  These  assets  consisted  at  the  time  of  unregis¬ 
tered  mortgages  and  farm  loan  note*  endorsed  in  blank  and 
other  negotiable  securities.  It  wa*  held  that  permitting  these 
securities  to  remain  in  the  possession  of  one  trustee  was  not 
neglect  on  the  pail  of  the  other,  and  that  it  was  not  neglect 
to  fail  tn  examine  the  box  containing  the  securities  between 
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1898  and  1903.  In  the  course  of  the  opinion  the  court 
states : 

The  beneficiaries  urged  that  Halstead  was  negli¬ 
gent  in  permitting  the  transaction  whereby  the  secu¬ 
rities  became  accessible  to  each  trustee.  It  will  be 
borne  in  mind  that  Wilkerson  had  sole  control  of  the 
fund  prior  to  this  transaction,  and  that  it  in  effect 
was  Wilkerson ’s  act  giving  Halstead  access  to  the 
securities.  There  had  been  no  actual  joint  possession 
of  the  fund  and  Halstead  s  consent  to  this  arrange¬ 
ment.  in  view  of  the  circumstances,  should  not  be 
considered  neglect. 

1  he  turning  over  to  \\  ilkerson  of  the  unregistered 
bonds  purchased  by  Halstead  presents  the  question 
of  just  what  delivery  of  assets  by  a  trustee  to  his  co- 
trustee  renders  the  former  liable.  It  has  been  fre¬ 
quently  held,  and  the  rule  is  now  well  established, 
that  when  a  trustee  unnecessarily  surrenders  the  joint 
possession  of  funds  to  the  sole  custody  of  his  co- 
trustees,  he  becomes  liable  for  the  application  of  the 
funds  by  his  co-trustees.  (Cases  cited.) 

*Tn  the  case  at  bar.  it  appears  that  Halstead  deliv¬ 
ered  the  bonds  to  Wilkerson  in  New  York  to  take  to 
Poughkeepsie  for  deposit  with  the  other  securities, 
or.  in  other  instances,  directed  the  broker  through 
whom  the  bonds  had  been  purchased  to  deliver  them 
to  Y  ilkerson  for  the  like  purpose.  This  was  a  usual 
and  ordinary  transaction  and  the  delivery  was  made 
in  entire  good  faith  and  comes  within  the  definition 
of  the  word  'necessary’  in  Purdv  vs.  Lynch,  supra. 
The  joint  possession  of  the  bonds  prior  to  their  deliv¬ 
ery  is  not  established,  and  should  not  he  implied  to 
charge  Halstead  with  personal  negligence.  In  Davi« 
rs.  Kerr.  38  N.  Y.  Supph.  387,  and  Glacias  vs.  Fogel, 
88  N.  Y.,  434,  where  there  seems  to  have  been  "no 
proof  as  to  the  actual  custody  of  the  fund,  the  courts 
have  held  that  joint  custody  could  be  implied  from 
the  rendering  of  a  joint  account:  hut  the  proof  in  the 
case  at  bar  is  that  prior  to  the  delivery  of  the  key  to 
Halstead.  Wilkerson  had  actual  custody  of  the  fund, 
and  the  Court  of  Appeals  in  Purdy  vs.  Lynch.  145 
N.  Y..  402,  discountenances  the  employment  of  legal 
fictions  or  conclusions  for  the  purpose  of  holding^  a 
trustee  for  negligence.” 


This  case  was  affirmed  by  the  Court  of  Appeals  of  New 
York  in  a  per  curiam  opinion,  adopting  the  conclusions  set 
forth  in  the  opinion  of  the  lower  court,  as  above  quoted. 

American  Bonding  Company  vs.  Richardson  (1914), 
214  Fed.  Rep.,  897: 

This  case,  which  was  decided  by  the  Circuit  Court  of  Ap¬ 
peals,  Sixth  Circuit,  is  of  peculiar  value  because  some  of  the 
circumstances  discussed  by  the  court  in  its  opinion  and 
which  were  held  sufficient  to  exonerate  a  trustee  from  lia¬ 
bility  for  assets  lost  while  in  the  exclusive  control  of  his  co- 
trustee.  are  -imilar  to  the  facts  of  the  present  case.  Jt  was  a 
case  of  two  trustees  of  a  large  estate  invested  in  Ohio  and 
Indiana,  one  of  the  trustees  living  in  each  State.  Separate 
bonds  were  given  by  the  trustees.  A  division  of  the  assets 
occurred,  each  taking  charge  of  the  assets  in  his  own  State, 
and  a  power  of  attorney  was  given  each  by  the  other  au¬ 
thorizing  separate  action  with  reference  to  the  property  held 
by  each.  The  Indiana  trustee  was  a  man  of  high  standing 
in  his  locality,  made  prompt  and  full  accounts,  and  there 
was  no  evidence  of  defalcation  until  after  his  death,  when  it 
was  found  that  he  was  a  defaulter  to  the  trust  estate  in  a 
large  sum.  The  court  held  that  Richardson,  the  Ohio  trustee, 
was  not  negligent  in  failing  to  investigate  the  Indiana  prop¬ 
erty  from  time  to  time,  and  was  not  liable  for  the  loss. 

During  a  prior  administration  of  the  trust  by  one  Good¬ 
man,  who  was  Richardson’s  predecessor  in  office,  litigation 
had  been  brought  in  Indiana  against  the  trust  estate,  and, 
on  the  advice  of  counsel,  confirmed  by  an  order  of  the  Pro¬ 
bate  Court  in  Ohio,  the  division  of  the  parts*  of  the  estate 
into  the  two  parts  was  confirmed  and  Goodman  was  ad¬ 
monished  by  counsel  not  to  go  into  Indiana  and  subject  him¬ 
self  to  the  jurisdiction  of  its  courts.  The  trust  extended  over 
a  period  of  approximately  twenty  years,  and  during  this 
time,  it  appears  from  the  statement  of  facts,  the  trustees 
jointly  signed  releases  of  mortgages,  the  proceeds  of  which 
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were  paid  to  the  defaulting  trustee.  By  virtue  of  the  power 
of  attorney,  Buck,  the  defaulting  trustee,  from  1904  to  1906, 
in  the  name  of  himself  and  Richardson,  released  of  record 
thirteen  mortgages,  which  had  been  executed  to  the  trustees 
jointly,  the  proceeds  of  which  he  converted.  The  wrongful 
acts  of  Buck  occurred  between  1904  and  1909.  The  court 
states  the  general  rule  applied  to  these  cases  as  follows : 

“It  is  settled  that  as  a  general  rule,  a  trustee  is  re¬ 
sponsible  only  for  his  own  acts  or  defaults  and  except 
for  his  own  fraud  or  neglect,  he  is  not  liable  for  the 
trust  property  which  has  been  in  the  exclusive  pos¬ 
session  and  under  the  sole  control  and  dominion  of  a 
co-trustee”  (p.  901). 

The  court  then  states  the  contention  made  by  the  appel¬ 
lant  as  follows: 

“But,  conceding  the  correctness  of  these  rules  of 
law,  complainant  insists  that  the  conduct  of  Richard¬ 
son  does  not  measure  up  to  their  requirements  in 
that  the  trust  was  not  separable  into  parts,  but  was 
joint,  requiring  the  joint  and  not  the  separate  man¬ 
agement  of  the  trustees,  while  ‘Richardson  paid  no 
attention  whatsover  to  the  part  of  the  trust  property 
separately  held  by  Buck,  nor  to  his  dealings  with  it.’ 
So  the  real  question  to  be  decided  is  whether  Richard¬ 
son  was  justified  in  acquiescing  in  the  division  of  the 
trust  estate  into  two  distinct  and  separate  parts  and  in 
retaining  the  management  of  one  part  and  permit¬ 
ting  the  other  part  to  be  and  remain  under  the  sole 
dominion  and  control  of  his  co-trustee.  The  determi¬ 
nation  of  this  question  involves  and  requires  a  con¬ 
sideration  of  all  the  peculiar  circumstances,  condi¬ 
tions.  and  difficulties  attending  and  surrounding  the 
creation,  continuance,  and  management  of  the  trust. 
The  original  trustees.  Buck  and  Goodman,  were  both 
close  and  intimate  friends  and  advisor-  of  the  testa¬ 
tor  and  creator  of  the  trust  in  his  lifetime.  Both 
had  actively  assisted  with  reference  to  his  investments 
in  their  respective  localities.  Buck  was  a  beneficiary 
under  his  will.  It  was  natural  that  each  trustee 
should  take  active  charge  of  the  property  with  which 
he  was  familiar.” 
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Then,  nfter  referring  to  the  tax  litigation  which  was  com¬ 
menced  in  January,  1897  (p.  898),  and  was  terminated  in 
May,  1907,  by  a  decision  of  the  Supreme  Court  of  the  l  nited 
States,  exonerating  the  trust  estate  from  the  claims  asserted 
against  it,  the  court  states  its  legal  conclusions  as  follows: 

“Even  at  this  late  day,  the  gist  of  its  complaint  is 
that  Richardson  was  negligent  in  that  he  failed  to 
personally  examine  the  securities  held  by  his  co¬ 
trustee  or  to  investigate  the  Indians’  records  and  thus 
to  discover  that  fictitious  mortgages  were  being  re¬ 
ported.  But,  to  have  done  either  would  have  been  to 
act  contrary  to  the  advice  of  Ins  counsel  and  in  viola¬ 
tion  of  the  direction  of  the  probate  court.  Besides, 
Buck  was  the  older  trustee,  appointed  by  the  creator 
of  the  trust,  and  was  a  man  of  reputed  ability,  honesty 
and  integrity.  His  reports  were  made  regularly,  and 
the  apparent  income  from  the  trust  funds  was  paid 
promptiv  to  the  beneficiaries.  1  here  was  no  reason 
to  suspect  him  of  dishonesty.  Under  these  circum¬ 
stances,  it  cannot  be  said  that  Richardson  was  negli¬ 
gent,  or  that  he  was  lacking  in  care,  prudence,  and 
diligence  in  his  actions  with  reference  to  the  trust 
property/’ 

In  support  of  this  statement  of  the  law  the  court  cites 
numerous  cases,  relying  upon  a  great  many  of  the  cases  cited 
in  this  section  of  our  brief. 

It  cannot  be  argued  that  this  case  is  not  in  point  because 
the  probate  court  had  permitted  the  separation  of  the  estate 
into  two  parts  to  protect  the  Ohio  property  from  the  Indiana 
litigation,  because  that  division  of  the  assets  had  been  made 
for  convenience  prior  to  the  order  of  the  court  and  prior  to 
the  litigation  in  question  and  for  convenience  was  continued 
for  two  vears  after  the  Indiana  litigation  had  terminated. 
It  did  not  render  the  co-trustees  separate  trustees  of  the  sev¬ 
eral  parts  of  the  estate.  The  litigation  which  occasioned  the 
order  of  the  probate  court  was  terminated  two  years  before 
the  death  of  Buck,  leading  to  the  discovery  of  his  defalca- 


tion.  Therefore,  in  its  consideration  of  the  question,  while 
the  court  treats  the  order  of  the  probate  court  and  the  advice 
of  counsel  as  one  of  the  circumstances  to  be  considered  in 
determining  the  question  of  neglect,  the  exoneration  of 
Richardson  is  directly  placed  upon  the  authority  of  the 
cases,  holding  that  a  trustee  is  not  responsible  for  the  default 
of  his  co-trustee  in  respect  to  property  in  the  sole  custody 
of  the  co-trustee  where  “there  was  no  reason  to  suspect  him 
of  dishonesty.” 

Ohio  vs.  Guilford,  18  Ohio,  500: 

In  this  case  there  were  five  trustees,  who  permitted  one  of 
their  number,  Williams,  to  manage  the  property  held  in 
trust,  which  consisted  of  cash.  Williams  had  been  the  inti¬ 
mate  friend  of  the  testator  and  was  a  man  with  a  high  repu¬ 
tation  for  honesty  and  uprightness  in  the  community.  When 
the  fund  had  accumulated  something  over  $5,000  Williams 
requested  leave  of  his  co-trustees  to  invest  the  same  by  mak¬ 
ing  a  loan  upon  certain  property  owned  by  him.  The  trus¬ 
tees  refused  to  sanction  this  loan  and  required  him  to  de¬ 
posit  the  fund  in  bank,  and  he  thereafter  exhibited  the  bank 
pass  book  showing  the  fund  to  be  deposited.  Several  years 
later  he  was  called  upon  to  exhibit  evidence  of  continued 
deposits  of  the  fund,  but  was  unable  to  do  so ;  whereupon  two 
of  his  co-trustees  were  appointed  a  committee  to  investigate. 
After  securing  delays  Williams  suddenlv  died,  and  it  was 
found  that  he  had  embezzled  the  fund.  Action  was  brought 
to  charge  his  co-trustees  for  the  full  amount  of  the  defalca¬ 
tion,  but  it  was  held  that  they  were  not  liable.  The  court 
commented  upon  the  fact  that  it  could  not  be  anticipated 
by  the  other  trustees  that  the  long  and  honorable  career  of 
Williams  would  culminate  in  an  act  of  criminal  dishonestv: 
that  there  had  been  no  indication,  no  suspicious  circumstance 
to  occasion  investigation;  that  they  had  permitted  their  co- 
trustee  to  obtain  possession  of  this  fund,  but  had  not,  by  an 
affirmative  act,  placed  it  in  his  possession.  Among  other 
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statements  of  the  rule  of  liability,  found  in  this  opinion,  we 
quote  the  following  (at  page  509) : 

“In  cases  where  there  are  several  trusters,  the  point 
has  often  arisen  how  far  they  are  to  be  deemed  re¬ 
sponsible  for  the  acts  of  each  other.  1  he  general 
rule  is  that  they  are  responsible  for  their  own  acts 
and  not  for  the  acts  of  each  other,  unless  they  have 
expressly  agreed  to  be  hound  for  each  other,  or  they 
have,  by  their  own  voluntary  co-operation  or  con¬ 
nivance,  enabled  the  other  to  accomplish  some  known 
object  in  violation  of  the  trust.” 

Also  (from  page  513)  : 

“To  require  him  to  have  dealt  with  his  colleague  as 
a  rogue  by  calling  for  the  securities  would  have  re¬ 
quired  of  him  the  highest  and  most  exact  vigilance,  a 
degree  of  it  that  would  ruin  every  guardian.  No  rate 
of  commission  would  compensate  the  risk  of  such  a 
trust,  and  no  man  of  prudence  would  accept  it.” 

Taylor  vs.  Roberts,  3  Ala.,  83  (86)  : 

“A  general  proposition  is  that  they  are  responsible 
only  for  their  own  a°ts  and  not  for  the  acts  of  each 
other  unless  they  have  made  some  arrangement  by 
which  they  have  expressly  agreed  to  be  bound  for 
each  other  :  or  they  have  by  their  own  voluntary  co¬ 
operation  or  connivance  enabled  each  other  to  ac¬ 
complish  some  act  in  violation  of  the  trust.  2  Story  s 
Equity,  5*20.” 


In  re  Cozzen  Estate ,  15  New  York  Suppl.,  771 : 

This  case  is  directly  in  point.  Three  trustees  were  ap¬ 
pointed  by  a  will  to  pay  the  income  to  the  life  tenant  and 
to  distribute  the  remainder  at  the  death  of  the  life  tenant. 
Haslehurst  managed  the  property,  collected  the  income,  had 
possession  of  the  assets,  and  on  his  death  it  was  found  that 

he  had  embezzled  over  $2,000. 

The  court  states  the  rule  that  joint  executors  or  trustees 
are  not  responsible  for  the  acts  of  others  unless  they  negli- 
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gently  suffer  the  acts  to  be  done  when  they  might  have 
prevented  it  by  proper  care,  quoting  Croft  vs.  Williams,  88 
N.  Y.,  384,  in  part  as  follows: 

“Tie  must  in  some  manner  know  and  assent  to 

the  misapplication.  He  must  be  consenting  to  the 

waste,  or  neglect  some  duty  consequent  upon  his 

knowledge  of  the  misapplication  intended  or  in 

progress.  A  wrong  done  or  duty  omitted  must  lie 

nt  the  foundation  of  his  liability.” 

« / 

The  court  then  states: 

“The  serious  question  is,  was  knowledge  of  the 
facts  embraced  in  the  books  of  the  estate  kept  by 
Haslehurst  legally  imputable  to  Smith  and  Anthony, 
or  either  of  them  We  are  not  disposed  to  adopt  so 
stringent  a  rule.  There  was  no  suspicion  of  wrong¬ 
doing,  nothing  to  put  the  accounting  executors  on 
inquiry;  and,  under  such  circumstances  it  can  hardly 
be  said  that  they  were  guilty  of  neglect  in  not  look¬ 
ing  into  the  books  kept  by  their  co-executor  or  in¬ 
quiring  into  the  condition  of  the  portion  of  fhe 
estate  controlled  bv  him.  when  thev  had  every  rea- 
son  to  believe  that  the  duties  which  had  been  as¬ 
sumed  by  their  co-executor  were  being  properly  per¬ 
formed.  We  do  not  think  the  case  of  Earle  vs. 
Earle,  93  N.  Y.,  104,  which  holds  that  executors  or 
administrators  who  permit  a  third  person  to  manage 
and  control  the  estate  and  adopt  him  as  their  agent, 
are  responsible  for  his  conduct,  and  are  liable  for 
losses  incurred  by  his  improper  and  negligent  man¬ 
agement  of  the  affairs  of  the  estate,  applies  here. 
In  the  case  at  bar.  Haslehurst  was  but  performing 
his  own  duties  as  executor  in  what  he  did  in  keeping 
the  books,  and  the  fact  that  the  remaining  executors 
trusted  to  his  honesty  in  keeping  them  correctly, 
and  did  not  inquire  into  every  transaction  which 
was  or  may  have  been  on  his  books,  does  not  as  a 
matter  of  law  or  fact,  require  the  conclusion  that 
they  were  guilty  of  negligence,  and  we  shall  hold  for 
the  purposes  of  this  accounting  that  the  trustees 
should  have  credit  for  the  sum  of  $2,060.67  lost 
through  the  misconduct  of  their  associate  trustee 
without  their  fault.” 


This  case  also  refute-  the  suggestion  of  agency,  and  ex- 
pressly  holds  that  tlic  rule  that  the  knowledge  of  one  trustee 
is  implied  to  his  associate  has  no  application  in  cases  of  this 
nature. 

Estate  of  Fcsmire,  134  Pa.  St.,  67;  19  Amer.  St.  Pep., 
676 : 

In  this  ease  the  testator  imposed  the  duty  of  testamentary 
trustees  upon  his  three  executors  in  respect  to  the  pay  ment 
of  the  income  from  a  portion  ot  his  estate  to  his  widow  and 
after  her  death  to  his  children.  The  executors  settled  their 
account  in  the  orphan  s  court,  showing  the  amount  remain¬ 
ing  in  their  hands  subject  to  the  trust.  1  his  sum  was  then 
invested  in  throe  mortgages,  which  the  court  finds  were  good 
real  estate  securities,  and  the  executors  held  these  mortgages 
thereafter  as  trustees  under  the  terms  of  the  will.  One  of 
the  three  executors  (Kerper)  was  in  active  business,  ap¬ 
parent!  v  a  prosperous  man,  and  had  been  the  trusted  friend 
of  the  testator.  The  three  mortgages  were  left  in  Kerper’s 
custody  as  the  one  best  situated  and  best  qualified  to  man¬ 
age  the  trust,  and  he  undertook  to  collect  and  disburse  the 
*  1 

interest.  In  October.  1885,  he  failed  to  pay  the  interest 
then  due.  and  the  widow  complained  to  the  other  two 
trustees.  In  the  language  of  the  opinion: 

“They  gave  the  subject  prompt  attention,  and 
soon  learned,  to  their  great  surprise,  that  Kerper  had 
attempted  to  embezzle  the  proceeds  of  all  the  mort¬ 
gages  and  was  in  failing  circumstances.  They  at 
once  began  proceedings  to  remove  Kerper  from  the 
trust,  and  to  recover  the  trust  funds.  The  widow  is 
now  endeavoring  to  hold  them  responsible  for  the 
interest  which  the  money  embezzled  bv  Kerper  should 
have  earned  if  he  had  not  gotten  it  into  his  own 
hands,  and  the  court  below  held  that  they  were  liable 
to  her  for  it.  although  no  part  of  it  has  ever  come 
into  their  hands.  It  is  from  this  ruling  that  the 
appeal  in  this  case  was  taken. ” 


After  discussing  the  rules  governing  the  liability  of  co¬ 
trustees  with  respect  to  which  the  court  states, 

“they  are  responsible  ordinarily  for  their  own 
acts  and  omissions,  but  not  for  those  of  their  asso¬ 
ciates,” 

the  court  summarizes  the  status  of  a  co-trustee  in  the  light 
of  the  decisions  cited  as  follows: 

A  trustee  does  not  become,  by  virtue  of  his  accept¬ 
ance  of  the  trust,  an  insurer  of  the  trust  funds  against 
the  possibility  of  loss,  nor  a  surety  for  his  co-trustee. 
TIis  undertaking  is  personal,  and  requires  of  him  good 
faith  and  reasonable  diligence.  If  these  require¬ 
ments  are  met,  he  is  not  liable  for  losses  occasioned 
by  the  had  faith  or  the  crimes  of  his  co-trustees.  The 
appellants  must  be  judged  by  this  standard.” 

After  defining  this  standard  by  which  the  acts  of  trustees 
must  be  measured  to  determine  whether  there  is  such  negli¬ 
gence  as  creates  a  personal  responsibility,  and  it  may  he 
said  in  passing  that  the  decisions  in  the  various  jurisdiction? 
where  the  question  has  been  considered  are  substantially 
uniform  and  that  the  analysis  by  the  court  in  this  case  was 
fair  and  showed  a  clear  appreciation  of  the  correct  legal  prin¬ 
ciples  underlying  this  subject,  the  court  discusses  the  facts 
of  the  particular  case.  This  discussion  is  of  peculiar  value 
in  that  the  acts  of  the  trustees  with  respect  to  the  several 
mortgages  constituting  the  trust  estate  were  such  that  with 
respect  to  the  first  mortgage  the  co-trustees  were  held  re¬ 
sponsible.  whereas  with  respect  to  the  second  and  third 
mortgages  they  were  relieved  of  responsibility,  and  in  the 
analysis  of  the  facts  the  court  shows  clearly  the  line  of 
separation  between  the  acts  for  which  co-trustees  mav  be  de¬ 
clared  negligent  or  may  be  relieved  of  liability  for  their  co¬ 
trustee.  This  discussion  is  so  important  that  we  have 
quoted  substantially  the  entire  portion  of  the  court’s  opin¬ 
ion  dealing  with  the  subject: 


“The  trust  funds  in  this  case  were  invested  in  three 
mortgages.  One  of  these  was  for  $4,000,  one  tor 
$2,500.'  and  one  for  $803.12,  to  which  we  will  refer 
as  Nos.  1,  2,  and  3,  respectively. 

“In  October,  1883,  Kerper  represented  to  his  co- 
trustees  that  the  land  covered  by  mortgage  No.  1  had 
been  sold  by  the  owner,  who  wished  to  pay  the 
money,  and  have  the  mortgage  satisfied  to  enable 
him  to  make  title  to  the  purchaser.  He  stated  at 
the  same  time  that  be  had  an  opportunity  to  loan 
the  money  again  on  real  estate  in  Morristown.  At 
his  instance,  both  Fcsmire  and  Magargal  executed  an 
assignment  of  the  mortgage,  and  left  it  in  his  hands 
to  enable  him  to  satisfy  it.  Tie  received  the  four 
thousand  dollars,  and  instead  of  reinvesting  it,  he 
embezzled  it.  but  paid  the  interest  regularly  until 
October.  1885.  to  the  widow.  Neither  Fesmire  nor 
Magargal  gave  any  attention  to  the  reinvestment  of 
this  money,  and  both  of  them  were  ignorant  of 
Kerper’s  misconduct,  until  they  discovered  it  after 
notice  from  the  widow  that  she  had  not  been  paid 
the  interest  due  her  in  October,  1885.  During  the 
two  years  intervening.  Kerper  was  in  active  busi¬ 
ness  and  in  good  repute;  and  as  be  paid  the  interest 
punctually,  there  wa«  nothing  to  call  the  attention 
of  the  appellants  to  this  subject.  But  when  they  put 
it  in  K erper s  power  to  collect  the  move/)/  on  the 
mortqaqe,  it  hcrame  their  duty  to  see  that  it  was 
again  invested  in  ‘good  reed  estate  security' :  and  if 
then  had  not  neglected  this  duty .  the  loss  would  not 
have  been  sustained.  They  did  neglect  it.  The  em¬ 
bezzlement  was  made  possible  because  they  neglected 
it.  and  their  liability  grows  out  of  their  negligence. 
We  think  the  learned  judge  of  the  court  Mow  was 
right  in  bolding  them  liable  for  the  loss  of  the 
proceed^  of  mortgage  No.  1. 

“An  examination  of  mortgage  No.  2  disclosed  the 
fact  that  Kerper  bad  received  the  money  due  upon 
it.  and  attempted  to  satisfy  it  bv  his  individual  re¬ 
ceipt.  Tie  never  consulted  his  co-trustees  in  regard 
to  the  satisfaction  of  this  mortgage,  and  when  they 
discovered  what  lie  bad  attempted  to  do,  they 
promptly  disavowed  his  act,  and  began  proceedings 
for  the  enforcement  of  the  lien  and  the  collection 
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are  still  pending.  If  the  money 
is  collected,  it  will  be  their  duty  to  see  to  its  invest¬ 
ment  at  interest,  as  required  by  the  will.  If  it  is 
not  collected  because  of  the  fraud  of  Kerper.  they 
ha\e  neither  done  nor  omitted  to  do  anythin0,  which 
has  contributed  to  render  that  fraud  possible,  or 

which  can  make  them  responsible  for  its  conse¬ 
quences. 

“Precisely  the  same  thing  is  true  of  mortgage  No. 
3.  The  appellants  knew  nothing  of  Kerper’s  effort 
to  get  the  money  due  upon  it  into  his  hands,  until 
the\  learned  it  in  the  course  of  their  investigation 
in  (lie  fall  of  1885.  It  was  a  circumstance  they  had 
no  reason  to  anticipate,  and  they  arc  chargeable  with 
no  newpence  in  resard  to  it.  The  arrangement 
under  which  these  mortgages  were  left  in  the  posses¬ 
sion  of  Kerper.  and  he  authorized  lo  receive  the  in¬ 
terest  upon  them  for  the  benefit  of  the  widow,  was. 
in  tlie  limit  of  all  the  circumstances  that  led  to  it 
a  reasonable  and  proper  one.  For  ten  years  it  was 
a  satisfactory  one.” 


In  this 


i.'/s  vs.  Hans,  3  Tenn.  Ch.,  88  (91) : 
case  it  was  held  that,  if  one  trustee _ 


■‘permits  another  to  retain  funds  for  a  lorn-  (ime 
without  seeing  that  they  are  properly  invested  in 
accordance  with  the  trust,  he  will  thereby  make  him- 
■>cll  responsible  for  the  funds  if  a  loss  occurs.  *  *  * 
I  do  not  find  such  neglect  during  the  life  of  0  13 
Navs,  Jr  as  to  charge  this  executor  for  the  default 
of  the  other.  The  executors  gave  separate  bonds  so 

bond  ”  Gre  1S  n°  JOmt  liability  created  by  joint 


Green  vs.  Gaskill ,  175  Mass.,  235: 

In  this  case,  in  dismissing  a  petition  to  charge  a  succeed¬ 
ing  trustee  with  liability  for  property  in  the  hands  of  a 
predecessor,  the  court  states  in  part: 

“It  cannot  be  maintained  to  charge  him  as  trustee 
with  the  part  of  the  fund  which  it  alleges  wras  di- 
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verted  from  the  trust  by  a  former  trustee  because 
lie  cannot  be  charged  with  liability  in  bis  capacity 
as  trustee  with  reference  to  that  part  of  the  fund 
only  by  showing  a  neglect  ot  bis  duty  as  trustee  to 
recover  and  retain  property  so  diverted. 

The  Appeal  of  Brown,  1  Dali.,  311  (1788)  . 

This  is  one  of  the  earliest  cases  in  this  country,  the  opin¬ 
ion  being  delivered  by  M’Kean,  Chief  Justice  of  the  Su¬ 
preme  Court  of  Pennsylvania.  Brown  bad  permitted 
moneys  to  be  paid  to  bis  co-executor,  who  kept  the  books 
of  the  estate,  in  accordance  with  what  the  court  states  was 
their  constant  practice.  The  co-executor  became  insolvent 
and  the  fund  was  lost.  Brown  was  exonerated  from  lia¬ 
bility  to  the  legatees. 

Ormiston  vs.  Olcott ,  84  N.  Y.,  339: 

This  is  another  case  in  which  the  New  York  Court  of 
Appeals  exonerated  an  executor  from  liability  for  the  de¬ 
fault  of  bis  co-executor.  The  case  is  important,  because  one 
of  the  questions  considered  by  the  court  was  whether  there 
is  in  these  cases  any  difference  between  the  status  of  an 
executor  and  that  of  a  trustee.  We  quote  the  following 
from  tli©  opinion  of  the  court. 

“The  assets  of  the  estate  had  all  passed  into  the 
nossession  of  the  executor  Morse  and  the  defendant 
had  taken  no  part  in  their  possession  or  manage¬ 
ment  Upon  the  death  of  Morse,  the  defendant  be¬ 
came  sole  surviving  executor  and  as  in  duty  hound 
somdit  to  reclaim  the  remaining  assets  lie  tound 
none  remaining  as  such,  and  a  personal  hah, lit, v  sub¬ 
stituted  bv  the  act  of  Morse,  and  not  bv  Ins  own 
He  found  that  his  associate  executor  had  mixed 
-uch  assets  with  his  own  property,  partially  con¬ 
verted  them  to  his  personal  use  ^  and  in  part  lost 

them  bv  unsafe  investments.  * 

-It  is  admitted  that  up  to  the  death  of  Morse,  the 
defendant,  although  co-executor,  took  no  part  in 
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the  management  of  the  trust.  It  is  claimed  that 
this  was  neglect  which  rendered  him  liable  for  the 
misconduct  of  Morse.  It  is  not  disputed  that  the 
rule  applicable  to  executors  as  such  is  that  each  is 
liable  only  for  his  own  acts,  and  one  cannot  be  made 
responsible  for  the  neglect  or  waste  of  the  other  un¬ 
less  he  in  some  manner  aided  or  concurred  therein. 
(Sutherland  vs.  Brush,  7  Johns.  Ch.,  22;  Monell  vs. 
Monell,  5  id.,  283;  Manahan  vs.  Gibbons,  19  Johns., 
427.)  It  is  claimed,  however,  that  the  rule  is  more 
stringent  where  executors  are  also  trustees,  and  the 
case  of  Bates  vs.  Underhill  (3  Bedf.,  3(55)  is  brought 
to  our  attention.  The  decision  in  that  case  is  rested 
wholly  on  the  English  rule  which  is  not  so  rigorously 
enforced  in  this  country.  (Hill  on  Trustee,  309, 
note  1:  Story’s  Equity  Jurisprudence,  sec.  1280.) 
The  authorities  in  this  State  do  not  justify  the  dis¬ 
tinction  sought  to  be  made.  (Banks  vs.  Wilkes.  3 
Sandf.  Ch.,  99;  Kip  vs.  Deniston,  4  Johns.,  23; 
Kirby  vs.  Turner,  Hopk.  Ch.,  330;  De  Forest  vs. 
Fulton  Fire  Insurance  Company,  1  Ilall,  130.)” 

Second  Class.  Where  acts  or  suspicious  circumstances 
give  reasonable  ground  for  alarm  as  to  the  safety  of  the 
trust  estate. 

Ringold  vs.  Ringold,  1  Harrison  and  Gill  (Md.),  11: 

In  this  case  the  court  held  a  trustee  responsible  where 
moneys  had  been  received  by  his  co-trustee  upon  the  ground 
that  the  circumstances  were  such  that  in  view  of  the  pressing 
character  of  outstanding  debts,  necessitating  the  borrowing 
of  moneys  by  the  trustees,  the  defendant  trustee  should  have 
required  his  co-trustee  to  have  paid  to  the  estate  moneys 
which  he  had  reason  to  know  had  been  collected  bv  the  co- 
trustee.  The  part  of  the  decision  of  the  court  dealing  with 
this  subject  is  as  follows: 

“As  it  regards  the  receipts  of  Tench  between  the 
execution  of  the  two  deeds  of  trust,  which  were  not 
applied  by  him  to  the  payment  of  debts,  it  may  be 
remarked  that  it  w*as  his  duty  to  apply  them  to  such 
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outstanding  claims  as  wore  then  due  from  the  cestui 
que  trusts,  or  if  he  had  detained  them  to  have  met  the 
outstanding  judgment  of  J.  J.  Maund,  to  have  placed 
those  moneys  in  a  situation  where  they  could  ne\er 
have  met  with  those  accidents,  to  which  e\ery  mdi- 
vidual’s  fortune  may  be  liable.  lie  should,  at  least, 
have  shown  us  that  the  funds  were  kept  separated 
from  the  mass  of  his  estate.  Could  this  have  been 
done,  this  court  would  have  been  disposed  to  show 
the  utmost  indulgence.  The  pressing  character  ot 
the  outstanding  debts  could  not  but  be  known  during 
this  period  of  Samuel,  for  he  was,  during  the  most  ot 
this  time,  advancing  from  his  private  estate  to  meet 
them;  vet  he  makes  no  effort  to  obtain  the  funds  in 
Tench's  hand  to  be  applied  to  these  objects.  He 
must  have  known  that  Tench  had  funds:  for  lie  was 
permitted  to  collect  debts  on  the  eastern  shore,  and 
if  he  did  not  know,  he  was  surely  bound  to  know  and 
to  watch  over  the  conduct  of  his  co-trustees.  Upon 
such  sums  they  must  be  conjointly  charged  with  in¬ 
terest.” 


Adams  Estate ,  221  Pa.,  77: 

This  is  the  leading  case  upon  this  subject,  and  contains 
a  very  complete  discussion  of  the  law.  Two  brothers  were 
trustees  and  had  in  their  possession  negotiable  assets  consist¬ 
ing  of  stock  and  bonds.  These  assets  were  placed  in  a  sale 
deposit  box,  each  trustee  having  separate  access  to  the  box. 
In  July,  189G,  the  accounting  trustee  discovered  that  all  of 
die  trust  securities  in  this  box  had  been  removed  without  his 
knowledge  or  consent  and  in  violation  of  an  agreement  be¬ 
tween  the  two  brothers  that  the  box  should  only  be  opened 
in  the  presence  of  both.  As  the  court  states. 

“Their  removal  without  his  knowledge  or  consent 
very  naturally  aroused  the  suspicions  of  the  account¬ 
ant.  As  the  co-trustee  was  the  only  other  person  who 
had  access  to  the  box,  the  accountant  knew  that  he 
had  withdrawn  the  securities  from  the  box.  He  de¬ 
manded  of  his  brother  their  immediate  return  to  the 
box,  and  the  demand  was  complied  with  on  the  fol¬ 
lowing  day.  *  *  * 


“That  was  an  improper  act  on  the  part  of  the  de¬ 
faulting  trustee  and  sufficient  to  require  the  account¬ 
ant  to  take  the  necessary  precautions  to  prevent  the 
repetition  of  the  act,  and  a  misapplication  of  the  trust 
funds  by  his  brother.  *  *  * 

“  1  hat  it  was  for  an  improper  purpose  and  sufficient 
to  excite  the  grave  suspicions  of  his  co-trustee,  we 
have  no  doubt  in  view  of  the  admitted  fact  that  the 
accountant  knew  at  that  time  that  Robert’s  financial 
condition  was  bad.  No  man  of  ordinary  prudence  or 
business  sagacity  would,  under  such  circumstances, 
have  permitted  his  own  funds  to  have  remained,  as  it 
were,  at  the  mercy  of  another  whose  conduct  unex¬ 
plained  showed  an  intention,  as  well  as  an  attempt, 
to  appropriate  the  funds  to  his  own  use.” 

The  court  also  states: 

“Tn  the  absence  of  inculpatory  circumstances  he 
was  not  required  to  regard  his  colleague  other  than 
honest  nor  to  believe  that  he  would  not  honestly  and 
properly  administer  the  trust.  *  *  .*  If  either 

trustee  had  any  reason  to  believe  that  his  co-trustee 
was  not  acting  in  good  faith  or  might  convert  the 
ti  list  funds  to  his  own  use,  it  was  incumbent  upon 
him  to  take  the  necessary  steps  to  prevent  such  misap¬ 
plication  of  funds.  This  was  unquestionably  his 
duty,  and  the  failure  to  observe  it  will  impose  liabilitv 
for  any  loss  occasioned  therebv.” 

t / 

Third  Class.  Cases  in  which  trustees  are  held  liable  where 
by  their  own  affirmative  act  they  have  placed  trust  assets 
in  the  hands  of  the  defaulting*  co-trustee. 

An  examination  of  the  cases  cited  under  the  two  foregoing 
classes  shows  that  while  this  was  the  rule  adopted  in  the 
early  English  decisions  and  is  followed  by  a  number  of 
decisions  in  this  country,  there  are  well-considered  cases 
which  hold  that  where  the  delivery  of  the  asset  to  the 
defaulting  trustee  occurs  under  such  circumstances  that  the 
accounting  trustee  merely  receives  the  asset  in  his  formal 


way  to  deliver  it  to  the  defaulting  trustee,  who  is  actively  in 
charge  of  the  estate,  he  may  not  be  liable.  It  is  not  believed 
necessary  to  discuss  this  subject  because  it  is  merely  of  rela¬ 
tive  importance  in  this  case,  the  evidence  showing  clearly 
that  the  appellant,  Ralston,  never  had  possession  of  any  asset 
of  the  trust  estate,  and  was  not  in  any  way  responsible  for 
Waggaman’s  coming  into  possession  of  these  assets. 

Second  Assignment  of  Error. 

In  the  foregoing  argument  we  have  covered,  in  the  dis¬ 
cussion.  subdivisions  a  and  b  of  the  second  assignment  of 
error,  and  we  desire  to  discuss  at  this  time  subdivision  V’ 
which  is  as  follows : 

“That  the  said  Ralston  had  been  guilty  of  any  neg¬ 
lect  to  ascertain  the  status  of  the  trust  estate  upon 
his  appointment  or  should  he  held  liable  therefor,  or 
that  it  was  at  any  time  easy  or  at  all  within  his  power 
to  have  corrected  what  had  been  wrongfully  done  by 
said  Waggaman  or  prevent  the  continued  violation 
of  the  trust.” 

In  order  to  hold  Ralston  liable  for  neglect  in  failing  to 
ascertain  the  status  of  the  trust  estate,  certain  matters  have 
been  assumed  by  the  opinion  of  the  court  below,  contrary 
we  submit  to  the  natural  inferences  to  he  drawn  from  the 
facts. 

First,  Would  an  investigation  to  ascertain  the  status  of 
the  trust  estate  have  resulted  in  the  discovery  of  any  facts 
which  would  have  notified  him  of  the  violation  of  the  trust 
nr  of  wrongful  acts  on  the  part  of  Raleigh  and  Waggaman 
as  trustees?  lie  does  not  deny  that  at  the  time  he  was  ap¬ 
pointed  trustee  the  securities  were  being  held  hv  Wagga¬ 
man  as  they  had  been  for  a  number  of  years,  and  that  the 
notes  were  then  in  his  possession.  As  Waggaman  imme¬ 
diately  gave  Ralston  an  itemized  statement  of  the  securities, 


including  the  dates  of  the  notes,  when  due,  the  name  of  the 
maker,  and  the  description  by  lot  and  block  of  the  property 
on  which  it  was  secured,  it  is  obvious  that  Ralston  would  not 
have  gained  any  further  information  had  he  examined  the 
securities  themselves  in  the  office  of  Mr.  Waggaman.  Obvi¬ 
ously,  the  court  in  its  decree  must  have  rested  the  adjudica¬ 
tion  of  Ralston’s  negligence  in  failing  to  ascertain  the  status 
of  the  trust  estate  upon  a  failure  to  investigate  the  invest¬ 
ments  in  which  the  moneys  had  been  placed  and  possibly  to 
examine  the  title  of  these  properties.  According  to  this  rule 
of  law,  if  such  a  rule  exist,  it  would  he  incumbent  upon  the 
trustee  succeeding  to  his  office  upon  a  vacancy  caused  by 
i conation  or  any  other  circumstance  to  investigate  the  in¬ 
vestments  made  by  his  predecessors  and  to  do  over  again 
the  things  they  were  required  to  do  in  the  exercise  of  their 
judgment  and  discretion  in  the  valuing  of  real  estate  or  other 
property,  and  to  place  his  judgment  against  theirs,  assert¬ 
ing  against  them  a  claim  of  liability  should  his  judgment 
differ.  In  the  present  case,  two  of  the  three  Moore  notes  and 
the  M  hite  note  were  released  by  the  unlawful  act  of  Wag¬ 
gaman.  Tt  is  not  claimed  that  these  notes  were  not  amplv 
secured,  the  only  question  of  the  sufficiency  of  the  secu¬ 
rities  being  relative  to  the  Malone  notes  for  $4,986.66  and 
which  in  1905  realized  60%  only  of  the  amount  loaned. 
There  is  no  evidence  as  to  the  value  of  the  security  for  these 
notes  at  the  time  the  loan  was  made  six  years  before  the  fore¬ 
closure  proceeding,  and  it  cannot  be  assumed  that  had  the 
appellant  Ralston  made  a  personal  examination  of  these 
notes  he,  not  being  employed  in  the  real-estate  business, 
would  have  been  disposed  to  question  the  judgment  of  Mr. 
Waggaman,  one  of  the  foremost  real-estate  men  of  Wash¬ 
ington.  and  one  who  enjoyed  in  the  fullest  degree  the  con¬ 
fidence  and  respect  of  the  communitv. 


Power  of  Trustee  to  Reinvest  Without  Authorization  by 

Court. 

The  court  has  evidently  assumed  that  the  investment  of 
the  funds  of  this  estate  in  real-estate  secured  notes  was  of 
itself  a  breach  of  trust  without  reference  to  the  question  of 
whether  the  securities  were  in  fact  good  and  sufficient, 
basing  this  assumption  upon  the  provision  in  the  decree  ap¬ 
pointing  trustees  “that  he  shall  at  all  times  he  subject  to 
the  control  of  thi-  court  in  matters  touching  the  trust.” 

It,  is  plain  that  this  provision  was  inserted  in  the  decree 
for  the  purpose  of  meeting  any  further  contention  on  the 
part  of  the  trustees  of  the  same  nature  as  had  been  carried  to 
the  Supreme  Court  by  Green ;  that  is  to  say,  that  the  testa¬ 
mentary  powers  given  by  the  will  authorizing  the  sale  of 
real  estate  were  vested  in  the  co-trustees  free  of  control  on 
the  part  of  the  court.  Every  trustee  is,  in  respect  to  mat¬ 
ters  connected  with  the  trusteeship,  at  all  times  subject  to 
the  control  of  the  court,  and  we  submit  this  provision  in  the 
decree  does  not  invalidate  the  acts  of  the  trustee  or  transform 
an  act  which  otherwise  would  be  a  proper  exercise  of  his 
duties  into  a  breach  of  his  duties  because  it  was  not  sub¬ 
mitted  to  the  approval  of  the  court. 

Where  a  fund  is  invested  in  notes  secured  by  real  estate, 
trustees  have  power  and  authority  to  reinvest  the  proceeds 
in  similar  securities  without  an  order  or  approval  of  the 
court. 

The  decree  appointing  trustees  does  not  restrict  in  any  way 
the  investment  of  trust  funds,  merely  providing  that  the 
trustee  shall  have  all  the  powers,  and  so  forth,  vested  by  the 
will  of  Mrs.  Macpherson  in  the  said  trust  subject  to  the 
terms  of  said  will.  This  order  was  not  modified  or  amended 
by  any  subsequent  proceedings,  the  sale  having  been  made 
in  Equity  14427,  although  it  had  been  theretofore  au¬ 
thorized  in  Equity  7907.  In  Perry  on  Trusts,  section  452, 


the  right  of  trustees  in  the  absence  of  specific  direction  in 
the  instrument  or  decree  or  in  the  statutes  or  rules  of  the 
court  with  respect  to  investing  trust  funds  is  discussed,  and 
it  is  held  that  in  the  absence  of  limitations  in  any  of  these 
particulars  “they  must  be  governed  by  a  sound  discretion 
and  good  faith.’’ 

In  decisions  on  this  subject  certain  kinds  of  investments 
have  been  disapproved  by  the  courts,  and  it  is  held  that  if  a 
trustee  invests  the  trust  funds  outside  of  the  jurisdiction  of 
the  court,  or  in  personal  securities,  the  trustee  is  responsible 
in  case  of  a  loss.  Investments  of  other  kinds,  such  as  in  real- 
estate  mortgages  or  standard  bonds,  absolve  the  trustee  from 
responsibility  when  made  in  good  faith.  Between  these  two 
classes  there  are  numerous  classes  of  investments  which  may 
or  may  not  subject  the  trustee  to  liability  for  loss  dependent 
upon  the  circumstances  and  the  question  of  negligence. 

With  respect  to  real-estate  mortgages,  this  author  states, 
section  458 : 

“There  can  be  no  doubt  that  mortgages  on  real 
estate  are  considered  proper  investments  in  the  United 
States,  and  perhaps  they  are  the  only  investments 
which  are  not  objectionable  in  some  one  of  the 
States.” 


Cogbill  vs.  Boyd,  77  \a„  450: 

This  case  is  important  in  that  in  Virginia,  as  in  this  juris¬ 
diction,  there  is  no  statute  or  rule  of  court  requiring  pro¬ 
posed  investments  by  a  trustee  to  be  submitted  to  the  court 
for  approval,  while  as  a  matter  of  practice  this  rule  is  usually 
followed  and  is  one  which  should  be  approved  in  all  cases. 
The  purpose  served  is  to  protect  the  trustee  in  his  account¬ 
ing,  because  he  will  not  then  be  held  responsible  for  the  loss 
of  an  asset  of  the  trust  estate  upon  an  investment  which  was 
expressly  directed.  Where  the  rule  is  not  followed,  in  the 
event  of  a  loss  the  court  will  then  inquire  into  the  question 
of  neglect  on  the  part  of  the  fiduciary,  and  if  it  be  held  that 


the  investment  was  negligently  made  it  will  charge  the 
amount  in  his  account.  Where  a  bond  is  given,  as  is  usual 
in  this  jurisdiction,  such  a  loss  will  seldom  fall  upon  the 
bcneliciary.  hut  upon  the  surety  of  the  bond,  because  of  our 
practice  of  requiring  all  fiduciaries  in  whose  hand  an  invest¬ 
ment  will  he  continued  to  give  bond  to  the  full  value  of  the 
trust  property. 

In  the  case  cited  above,  Boyd,  as  trustee,  appointed  by  a 
decree  of  the  equity  court,  was  given  a  fund  of  more  than 
$7,000  in  trust  to  pay  the  annual  income  to  the  plaintiff 
during  her  life,  and  thereafter  to  deliver  the  fund  to  her 
children.  The  trust  continued  from  IS  >7  to  1SS0.  He  then 
resigned  and  submitted  his  accounts,  whereupon  the  plain- 
till'  claimed  that  lie  should  he  charged  with  certain  losses 
resulting  from  improper  investments.  It  appeared  that  he 
had  at  various  times  invested  the  trust  funds  in  certain  mort¬ 
gages.  in  one  of  which  the  real-estate  security  for  a  debt  of 
$1,750  depreciated  to  $500,  resulting  in  the  loss  of  more  than 
$1,200.  In  the  other  a  loss  of  more  than  $1,000  resulted 
from  the  purchase  without  recourse  of  a  bond  of  $2,500, 
secured  bv  an  unrecorded  deed  of  trust,  which  he  subse- 

i  / 

quently  failed  to  record,  resulting  in  a  judgment  acquiring 
priority.  In  this  case  the  trustee  had  not  applied  to  the 
court  for  leave  to  make  these  investments,  but  had  done  so 
upon  his  own  responsibility,  and  the  court  treated  the  ques¬ 
tion  as  one  to  be  decided  with  reference  to  whether  he  had 
been  negligent  at  the  time  of  making  these  loans,  and  held 
that  he  was  negligent  and  therefore  was  liable.  The  de¬ 
cision  was  not  based  upon  the  ground  that  the  trustee,  al¬ 
though  appointed  by  the  court,  and  subject  to  its  control, 
had  not  obtained  leave  to  make  the  investments. 


Mills  vs.  Hoffman,  20  Hun.,  594: 

This  case  in  which  the  court  was  considering  the  question 
of  liability  for  a  loss  occurring  through  an  investment  not 
authorized  by  the  court,  the  court  states: 


“From  our  examination  of  the  authorities  and  the 
cases  referred  to,  we  have  come  to  the  conclusion 
that  as  a  general  rule,  it  is  the  duty  of  the  trustees 
to  invest  funds  held  by  them  in  Government  or  in 
State  securities  or  in  bonds  and  mortgages  on  unin¬ 
cumbered  real  estate.” 

And  the  court  further  states  that  the  trustee  is  bound  to 
employ  such  diligence  and  prudence  as  careful  men  of  dis¬ 
cretion  and  intelligence  generally  employ  in  their  own 
affairs,  and  that  the  trustee  becomes  liable  for  the  neglect  to 
make  use  ot  such  diligence  and  care. 


Emery  vs.  Batchelder,  78  Me.,  233: 

In  this  case  the  court  refused  to  hold  executors  liable  for 
tbe  investment  of  funds  in  certain  bonds  which,  because 
ot  their  low  rate  of  interest  occasioned  a  loss  to  the  estate, 
holding  that  all  that  is  required  of  a  trustee  is  “that  he  shall 
conduct  himself  faithfully  and  exercise  a  sound  discretion.” 

Peel-ham  vs.  Newton ,  15  R.  I.}  321: 

In  this  case,  which  was  a  petition  of  trustees  for  instruc¬ 
tions  with  reference  to  the  investment  of  funds,  the  court 
comments  upon  the  fact  that  in  that  State,  neither  by  statute 
or  by  rule  of  court  is  a  special  rule  fixed  for  the  making  of 
investments  by  trustees  and  “hence  trustees  are  only%e- 
quired  to  be  prudent  in  investing,  having  regard  to  the  per¬ 
manent  disposition,  the  income  and  the  safety  of  the  trust 
fund.  In  the  course  of  this  opinion,  the  court  commented 
on  the  fact  that  the  information  submitted  by  the  trustees 
was  insufhcient  to  inform  the  court  as  to  the  propriety  of 
the  particular  investment,  and  after  the  general  observations 
as  to  (he  duties  of  trustees,  the  court  states: 

“The  court  cannot  instruct  the  trustee  more 
definitely  without  fuller  information,  and  if  the 
trustees  are  still  in  doubt  as  to  their  duty,  after  what 

we  have  said  we  must  refer  the  matter  to  a  master 
tor  investigation. 

8u 


Colburn  vs.  Grant ,  181  U.  S.,  601;  16  Appeals  IX  C., 
107: 

This  case  was  heard  upon  the  pleadings  and  an  agreed 
statement  of  facts.  In  the  decision  of  this  court,  which  was 
affirmed  by  the  Supreme  Court,  the  following  statement  was 

made: 


“But  we  fail  to  find  in  the  agreed  statement  of  facts 
sufficient  proof  of  the  abandonment  of  the  duties  of 
the  trust  by  George  Fitzjames  Colburn,  or  any  proof 
of  negligence  on  his  part  in  the  super\ision  of  tlu 
trust,  in  such  manner  as  to  render  himself  or  his 

^iate  liable.  ,  .  A 

uJt  is  true  that  it  is  said  in  the  statement  that  the 

trust-  estate  to  the  exent  of  twenty-two  thousand  dol¬ 
lar  was  left  bv  Colburn  to  ‘the  collection,  manage¬ 
ment  and  discretion  solely  of  Taylor'  and  that  Tay¬ 
lor  ‘handled  said  sum  without  the  co-operation,  super¬ 
vision  or  knowledge  of  Colburn.’  But  this  is  not 
sufficient  The  statement  may  be  consistent  with  the 
relinquishment  only  by  Colburn  of  the  ministerial 
duties  which  he  might  well  have  intrusted  to  1  avlor. 
In  order  to  hold  Colburn  responsible  there  should  be 
some  evidence  of  abandonment  by  him  of  the  dis¬ 
cretionary  duties  which  it  was  not  proper  for  him  to 
delegate  to  his  co-trustee. 


This  i«  followed  bv  a  discussion  of  the  character  of  the 
duties  devolved  upon  Taylor  by  his  co-trustee  Colburn,  in 
which  the  court  characterizes  the  acts  of  the  co-trustee  in 
the  payment,  of  taxes  or  carrying  out  an  investment  which 
was  not  required  to  be  reinvested  as  a  performance  of  purely 
ministerial  duties.  This  discussion  in  every  respect  applies 
to  the  situation  of  Ralston,  in  so  far  as  the  trusteeship  was 
concerned,  from  the  time  lie  was  appointed  trustee.  It  ap¬ 
pears  from  the  record  that  during  that  time  it  was  not  neces¬ 
sary  to  reinvest  any  of  the  assets  of  the  estate  and  no  re¬ 
investment  was  made.  No  act  was  required  to  bo  done  and 
Ralston  understood  that  no  act  had  been  done  by  Waggu- 
man  in  reference  to  the  assets  ot  this  estate  except  the  mere 
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collection  of  interest  as  it  became  payable  and  the  distribu¬ 
tion  of  this  interest  as  income  to  the  beneficiaries,  and  dur¬ 
ing  all  this  time  the  periodical  statements  submitted  by 
Waggaman,  in  the  handwriting  of  Irving  Williamson,  his 
attorney,  described  the  assets  upon  which  the  interest  was 
being  collected  as  they  existed  at  the  time  Ralston  assumed 
the  office  of  trustee.  What  was  left  to  speculation  in  the 
case  of  Colburn  ?;,s\  Grant,  supra,  has  become  certain  in  the 
evidence  in  this  case,  showing  distinctly  that  Ralston  did  not 
permit  Waggaman  to  exercise  any  discretionary  act  with 
reference  to  the  trust  estate,  and  did  not  know  that  Wagga¬ 
man  had  in  any  way  interfered  with  the  corpus  of  the  estate. 


Second  Assignment  of  Error,  Section  D. 

This  assignment  asserts  error  in  holding  Ralston  responsi¬ 
ble  for  the  items  of  $1,373.90  and  $499.16,  each  of  which 
were  fall ;/  accounted  for  and  distributed  under  the  orders 
of  the  court  in  Equity  Xo.  14427 ;  for  the  Moore  note  for  $300 
"'hick  was  not  involved  in  the  defalcation  of  Waggaman 
and  which  was  taken  by  the  substituted  trustees  and  the  pro¬ 
ceeds  collected  and  are  now  in  the  hands  of  Ralston  and  Rust, 
trustees,  and  for  the  Moore  notes  aggregating  $1,900.00  and 
the  White  note  for  $7,272.32,  the  aggregate  amount  of  which 
was  fully  covered  by  the  action  of  Ralston  in  acquiring  the 
settlement  from  the  sureties  on  the  Waggaman  bond.  It  also 
excepts  to  the  holding  of  Ralston  responsible  for  the  nine 
Malone  notes  aggregating  $4,986.66,  representing  an  invest¬ 
ment  made  by  the  trustees  before  Ralston's  appointment  and 
constituting  a  first  mortgage  lien  upon  real  estate,  and  in  re¬ 
spect  to  which  there  is  no  allegation  or  proof  of  any  negli¬ 
gence  on  Ralston's  part  in  his  efforts  to  realize  upon  the 
security. 


Items  of  Cash.  In  respect  to  the  accountability  of  Ralston 
for  these  items,  it  is  to  be  noted  that  the  court  has  held  him 
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accountable  for  these  specific  amounts  with  interest  and  has 
not  permitted  him  to  show  in  the  hearing  contemplated  be-, 
fore  the  auditor  that  these  amounts  were  ever  properly  dis¬ 
bursed  by  the  trustees. 

The  only  disbursements  which  the  accountants  are  per¬ 
mitted  to  show  are  disbursements  of  income,  and  in  view  of 
the  history  of  this  case  it  was  clearly  an  abuse  of  discretion 
for  the  court  to  so  restrict  the  accountants. 

In  the  first  place,  Ralston  voluntarily  applied  to  have  his 
account  referred  to  the  auditor  for  a  settlement,  but  this 
was  objected  to  and  an  order  so  directing  was  vacated  by  the 
Supreme  Court  of  the  District.  On  March  23,  1608,  however, 
the  court  passed  an  order  referring  the  cause  to  the  auditor 
to  state  the  account  of  Ralston,  as  trustee,  and  that  in  stating 
the  account  he  should  inquire  into  the  alleged  acts  of 
negligence  and  omission  of  Ralston  as  set  out  in  the  petition 
and  take  and  report  to  the  court  such  testimony  as  may  be 
adduced  by  either.  From  this  order  a  special  appeal  was 
granted  and  the  opinion  of  this  court  is  reported  in  32  Ap¬ 
peals  D.  C.,  12.  After  reciting  that  this  w\as  not  a  case  of 
ordinary  accounting,  but  that  the  petition  seeks  to  hold  the 
trustee  liable  for  his  co-trustee  on  the  account  of  an  alleged 
neglect  of  duty  whereby  the  loss  of  the  fund  wras  permitted 
to  occur,  and  that  this  charge  of  negligence  was  put  in  issue. 

the  court  states: 


“Thus  was  raised  a  preliminary  question  necessary 
to  be  determined  before  the  account  can  properly  be 
taken  It  is  whether  the  petitioner  is  entitled  to  the 
relief  proved.  That  is  to  say,  whether  the  trustee 
is  bound  to  account  at  all  ns  proved  in  the  petition. 

“This  court  has  held  that  the  auditor  was  not  a 
judicial  officer  to  whom,  without  the  consent  of  the 
parties  at  least,  the  determination  of  this  question 
could  be  delegated.” 

After  discussing  the  reasons  for  reaching  this  conclusion, 
the  court  in  reversing  and  remanding  the  case  states: 


■ 
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“In  the  state  of  the  case  as  presented  by  the  record, 
we  are  of  the  opinion  that  it  was  the  duty  of  the 
court  to  determine  the  questions  put  in  issue  by  the 
pleadings  of  the  parties,  upon  the  evidence  to  be 
taken  in  support  thereof,  and  to  lay  down  the  prin¬ 
ciples  for  the  guidance  of  the  auditor  in  stating 
whatever  account  might  then  be  ordered  to  be  taken. 
For  the  reasons  stated,  the  order  will  be  reversed  with 
costs  and  the  case  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion.” 

Naturally  it  was  assumed  by  the  appellant  upon  the  hear¬ 
ing  of  this  case  that,  pursuant  to  the  mandate  of  this  court, 
the  Supreme  Court  of  the  District  would  determine  the  pre¬ 
liminary  question  which,  it  was  stated  by  this  court,  must 
be  determined  as  a  prerequisite  to  the  reference  to  the  audi¬ 
tor  and  that  it  would  define  the  principles  upon  which  the 
auditor  would  state  the  account.  For  this  reason  and  con¬ 
templating  a  reference  to  the  auditor  in  the  event  that  the 
court  held  that  there  was  negligence  rendering  the  appellant 
liable  to  account,  the  latter  did  not  olTer  anv  testimony  what- 
ever  as  to  the  receipts  and  disbursements  of  the  assets  of  the 
estate,  it  being  known  to  all  concerned  that  there  were  assets 
in  the  custody  of  Waggaman  with  respect  to  which  his  default 
had  caused  a  loss  to  the  trust  estate  and  that  if  Ralston  were 
responsible  for  Waggaman’s  illegal  acts,  it  would  then  be 
necessary  to  inquire  into  the  account  and  ascertain  the  loss 
resulting  therefrom.  There  was  no  evidence  submitted  to 
the  court  by  either  party  with  respect  to  these  cash  assets 
except  the  prime  facie  showing  made  that  there  were  cer¬ 
tain  items  of  cash  received  by  the  trustees  in  1803  and  prior 
thereto.  The  plaintiffs  offer  no  proof  of  the  amount  of  the 
82.o00  remaining  in  the  hands  of  the  trustees  and  the  court 
determined  that  amount  to  be  81.373.00  from  the  fact  that 
the  petition  for  sale,  filed  in  1802.  was  based  upon  the  neces¬ 
sity  of  realizing  certain  cash  to  pay  certain  outstanding  claims 
which  then  aggregated  81.1*26.10.  and  thereupon  the  court 
assumed  that  these  claims  were  paid,  and  that  the  balance  of 
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lhe  *2  500  was  chargeable  against  the  trustees  without  retei- 
,-nee  to  the  fact  that  the  sale  itself  undoubtedly  occasioned 
further  items  of  expense  to  he  ('aid  out  of  the  fund. 

In  a  petition  for  rehearing,  filed  when  the  court  announced 
its  conclusions.  Ralston  filed  certified  copies  of  the  molds  o 
the  court,  showing  the  disbursement  of  the  greater  part  of 
this  fund  and  satisfactorily  accounting  tor  the  balance  - 
withstanding  these  facts,  the  court  below  ref, used  “ 

tll0  „etition  for  rehearing,  but  proceeded  in  enter 

tn  iis-  *.  m**  ft  ««-  '« 

Peen  'disbursed  more  than  twenty  years  ago  in  a  pro  1  e 
■  r  •'*  Pm-cXo  14407  and  which  the  records  of  the 

into  the  hands  of  the  trustees 

•'°  v'  "  r^n:  because  Raleigh  and  Waggaman,  trustees  in 
r  I"  14407  were  onlv  authorized  to  turn  over  to  the  tros- 
K  Kcpiity  TOOT  the  amount  remaining  after  the  payment 

yv'e'puniot ^conceive  of  any  occasion  for  the  ‘  itation 1  of 

pended  h>  them  mv  <  technical  rule  of  pleading, 

fact  fairly  appears.  hearing  must 

We  can  onlv  assume  becanse  it  contained 

''"pc  swliS’inight  have  been  presented  during  the  trial 

°f  in  the  petition,  the  failure  of  the  appellant  to 

and  assigned  in  in  1  explained  bv  a 

in(r0(1,,e  t^evidence  durm,  ^  ^  ,  t  , 

tain ly^exci Jed"  hi-  failure  in  that  respect,  if  not  absolute- 
correct. 


Loss  of  Moore  and  White  Notes. 


rrev  onlv  actual  loss  sustained  by  this  estate  and  for  which 
,he  beneficiaries  should  recover,  if  at  all.  from  any  one  at  this 
•  •  with  respect  to  the  Malone  notes,  the  investment  of 

S  in  • 40  p"  ”” 
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loss  in  their  value,  or  approximately  $2,000.  Before  this  loss 
occurred,  when  these  notes  were  collected,  in  1006,  Ralston 
had  asserted  a  claim  as  trustee  against  the  sureties  on  the 
bond  of  Waggaman  for  the  loss  of  the  two  Moore  notes  and 
White  note,  and  they  had  paid  and  accounted  to  the  trust 
estate  for  the  sum  of  $10,000,  which  fully  covered  the  amount 
of  those  notes  with  interest.  This  occurred  immediately 
upon  the  failure  of  Waggaman.  Interest  had  been  paid  on 
these  notes  up  to  the  time  of  his  failure,  and  there  is  no 
claim  made  that  because  of  the  short  interval  between  that 
date  and  the  receipt  bv  the  trust  estate  of  $10,000  there  was 
any  loss  of  income.  In  fact,  the  correspondence  between  Ral¬ 
ston  and  the  attorney  for  the  petitioner  shows  that  lie  was 
commended  upon  for  the  promptness  and  dispatch  with 
which  he  secured  the  settlement  with  the  bondsmen. 

In  view  of  the  fact  that  the  decree  gives  the  trustees  credit 
for  the  payment  of  the  $10,000  by  the  bondsmen,  no  sub¬ 
stantial  injury  mav  be  said  to  have  resulted  from  the  inciu- 
sion  of  these  notes  in  the  items  charged  against  the  trustees, 
but  where  the  loss  through  this  source  was  repaid  such  inclu¬ 
sion  would  seem  to  have  been  entirely  unnecessary. 

With  reference  to  the  $800  Moore  note,  the  situation  is 
different.  The  decree  requires  the  auditor  to  charge  that 
note  against  the  accountants  (Record,  page  176).  The  audi¬ 
tor  is  not  permitted  to  give  the  accountants  credit  for  any 
items  of  corpus  of  the  estate  except  the  $10,000  paid  by  the 
bondsmen,  the  60  per  cent  compromise  on  the  Malone  notes, 
and  whatever,  if  anything,  may  have  been  obtained  from 
WaggamaiTs  trustee  in  bankruptcy.  "This  note,  as  set  forth 
in  the  petition  for  rehearing  and  as  it  must  be  admitted  by 
all  parties  concerned,  was  turned  over  to  and  collected  by 
Ralston  and  Rust,  substituted  trustees,  and  the  proceeds 
thereof  reinvested  and  are  now  in  their  hands.  Yet  the  court 
had  not  permitted  the  accountants  to  claim  a  credit  on  this 
account  and  thereby  places  Ralston  in  a  situation  where  he 
may  be  required  to  account  in  this  action  for  the  face  value 


of  that  note  with  interest  and  he  unable  to  reclaim  the  pro¬ 
ceeds  of  the  note  in  the  hands  of  Ralston  and  Rust,  trustees, 
and  the  interest  which  had  been  paid  thereon  and  distributed 
to  the  benelieiaries  during  the  past  twelve  years. 

The  Malone  Notes. 

These  notes  represent  an  investment  made  by  Raleigh 
and  Waggaman.  trustees,  prior  to  Ralston  s  appointment. 
They  were  >ecured  by  a  first  trust  on  lots  16  to  24,  square  10, 
Wesley  Heights,  a  suburb  of  Washington.  In  1906  these 
notes  realized  60  per  cent  of  their  face  value,  and  while  the 
evidence  i>  silent  upon  this  point,  it  is  probable  that  at  the 
time  the  loan  was  made  the  property  would  not  have  been 
regarded  as  adequate  security.  This,  however,  is  left  solely 
to  inference  by  the  plaintiil  and  was  accepted  by  the  court 
below  as  a  fact.  The  court  minimizes  the  importance  of  the 
point  by  reason  of  its  conclusion  that  in  any  event  the  rein¬ 
vestment  of  the  fund  was  improperly  made  because  it  was 
not  first  submitted  to  the  court  for  its  approval. 

As  we  have  shown  in  another  part  of  this  brief,  the  ques¬ 
tion  whether  a  trustee  is  responsible  for  the  loss  ol  money  b\ 
investment  does  not  depend  upon  whether  or  not  the  court 
approved  the  investment,  and  in  the  States  where  the  statutes 
or  rules  of  court  do  not  require  investments  to  be  submitted 
for  approval  a  trustee  is  responsible  only  for  using  reasonable 
care  and  the  discretion  of  intelligent  men  with  respect  to  the 
investment  at  the  time  it  is  made.  There  is  no  reason  shown 
why  Ralston  should  have  investigated  the  character  of  the 
investments  made  by  his  predecessors  in  view  of  the  fact 
that  no  charge  had  been  made  by  any  of  the  beneficiaries 
against  the  sufficiency  of  these  investments,  nor  is  it  to  be 
presumed  that  Ralston,  who  is  not  engaged  in  the  real  estate, 
would  have  placed  his  judgment  against  that  of  Waggaman, 
a  real  estate  broker  of  the  highest  standing. 

The  court's  attitude  in  this  respect  appears  to  have  been 
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based  upon  the  idea  that  it  was  the  duty  of  Ralston  upon  his 
appointment,  not  merely  to  satisfy  himself  that  the  assets  of 
the  trust  estate  were  in  the  possession  of  his  co-trustee  or  held 
in  some  proper  manner,  but  to  review  and  revise  the  account 
and  assets  of  this  trust  estate  for  a  period  of  twenty-six  years, 
because  if  he  were  liable  to  review  the  account  and  to  account 
now  for  moneys  in  the  hands  of  his  predecessors  in  1893 
there  is  no  reason  why  he  should  not  have  reviewed  the  ac¬ 
count  of  Green  and  Maupin,  commencing  in  1873. 

Second  Assignment,  Section  E. 

This  assignment  excepts  to  the  charge  against  Ralston  of 
two  items  of  income  aggregating  $417.15  and  $2.32.  This 
item,  being  income,  should  have  been  paid  to  the  beneficiaries 
of  the  trust  in  October,  1890,  when  Raleigh  and  Waggaman 
were  first  appointed  and  received  this  sum  from  Green 
through  the  registry  of  the  court.  As  a  matter  of  fact  the 
petition  for  rehearing  shows  that  this  sum  was  paid  to  the 
beneficiaries.  Ralston  was  never  called  on  to  account  for 
fifteen  years  after  the  beneficiaries  were  entitled  to  receive  it, 
when  he  was  appointed  trustee,  in  1899.  lie  could  not  have 
ascertained  any  facts  with  relation  to  these  two  items  except 
by  going  over  the  accounts  and  receipts  of  the  former  trus¬ 
tees,  and  we  submit  the  finding  that  he  is  accountable  for 
these  two  amounts,  coupled  with  the  finding  of  fact  in  section 
5  of  the  decree  (page  177),  “neither  of  which  items  were  ever 
distributed  to  the  beneficiaries  of  cestuis  que  trust,  but  were 
retained  by  said  co-trustee,”  which  would  prevent  Ralston  in 
the  event  of  an  accounting  before  the  auditor  from  show¬ 
ing  that  these  items  had  been  properly  disbursed  nine  years 
before  he  was  appointed,  is  clearly  erroneous. 
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Assignments  Three  to  Seven,  Inclusive. 


The  questions  raised  by  these  assignments  have  been  dis¬ 
cussed  under  the  foregoing  assignments  numbered  one  and 
two. 


Eighth  Assignment  of  Error. 

This  assignment  excepts  to  the  holding  of  Ralston  re¬ 
sponsible  for  sums  received  hv  Waggaman  and  Raleigh  prior 
to  Ralston's  appointment,  and  in  refusing  to  permit  a  re¬ 
hearing  as  to  such  items,  in  view  of  the  fact  that  no  prayer 
for  such  an  accounting  by  Ralston  was  made  in  the  petition 
upon  which  this  proceeding  was  based,  and  when  he  first 
learned  that  it  was  proposed  to  charge  him  for  these  items,  he 
submitted  to  the  court  evidence  showing  that  such  items  had 
been  properly  disbursed  by  his  predecessors. 

An  examination  of  the  prayers  of  the  petition  (Record, 
pages  2fi  and  30)  shows  that  it  is  sought  to  hold  Waggaman 
and  Raleigh  accountable  for  all  the  trust  estate  which  came 
into  their  hands  during  their  trusteeship  (Prayer  No.  2). 

The  third  prayer  is  that  the  defendants  Waggaman  and 
Ralston  and  the  defendant  Ralston  for  himself  and  for  Wag¬ 
gaman  shall  account  for  the  whole  trust  estate  during  the 
period  of  their  co-trusteeship,  and  that  they  shall  each  be 
held  responsible  for  any  lo>s.  deficiency,  insufficiency  or  in¬ 
adequacy  during  their  said  co-trusteeship  and  for  any  bad  or 
improper  investments  made  or  continued  during  that  time. 
The  fourth  prayer  relates  to  the  accounting  of  Ralston  and 
Rust,  trustees,  during  the  period  subsequent  to  the  removal 
of  Waggaman.  In  none  of  these  prayers  was  there  any  claim 
made  against  Ralston  for  an  accounting  for  funds,  income  or 
principal  which  might  have  been  lost  prior  to  his  appoint¬ 
ment. 

This  same  situation  exists  with  reference  to  the  holding 
of  Ralston  responsible  for  the  amounts  deducted  by  Raleigh 
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and  Waggaman  as  commissions  during  the  period  of  their 
trusteeship,  as  to  which  no  claim  in  the  petition  was  made 
against  Ralston. 

The  remaining  assignments  of  error  have  been  considered 
in  the  foregoing  sections  of  this  brief.  They  specifically  call 
attention  to  certain  matters  relating  to  the  general  question  of 
their  liability  for  the  acts  of  their  co-trustee.  We  have,  how¬ 
ever,  in  view  of  the  inadvisability  of  separating  the  discus¬ 
sion  of  the  general  question  of  liability,  considered  these 
points  upon  the  argument  of  the  first  and  second  assign¬ 
ments  of  error. 

Respectfully  submitted, 


WILLIAM  E.  RICHARDSON, 
STANLEY  D.  WILLIS, 

Attorneys  for  J.  H.  Ralston,  Appellant. 
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Statement  of  facts . 

Argument . 

Appellant,  never  having  had  possession  of  trust  fund,  should 

not  have  been  held  liable  for  its  misappropriation . 

Receipt  of  commissions  alone  did  not  render  appellant  liable 
for  the  acts  of  his  co-trustee . 

Appellants,  in  any  event,  in  the  accounting  ordered  should  be 
allowed  commissions  . 

The  exclusion  of  appellant,  by  order  of  court  and  with  con¬ 
sent  of  appellee,  from  participation  in  the  management  of 
trust  estate  by  appellant’s  co-trustee  relieved  him  from  lia¬ 
bility  for  such  co-trustee’s  acts . 

Action  of  lower  court  in  denying  rehearing  and  motion  for  a 

re-reference  an  abuse  of  its  sound  judicial  discretion . 

The  appellee  estopped  by  her  acquiescence  in  the  sole  manage¬ 
ment  of  the  estate  by  appellant’s  co-trustee . 

The  appellee  was  guilty  of  laches . 

The  petition  of  the  appellee  and  of  her  co-beneficiary  an  after¬ 
thought  . 

To  require  appellant  to  account  would  be  inequitable . 

In  the  accounting  ordered  appellant  should  not  have  been 
charged  with  $1,373.90,  as  the  balance  of  the  $2,500  in  cash 

paid  by  Cralle  and  Fisher . 

The  record  and  proceedings  in  Equity  Cause  No.  14427,  in¬ 
cluded  in  the  record  on  this  appeal,  are  properly  before  the 
court,  irrespective  of  whether  the  court  below  committed  an 
abuse  of  its  sound  judicial  discretion  in  refusing  a  rehear¬ 
ing  or  a  re-reference . 
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Statement  of  Facts. 

This  is  an  appeal  by  Jackson  H.  Ralston  and  William 
H.  II.  Raleigh  from  a  decree  of  the  Supreme  Court  of  the 
District  of  Columbia,  sitting  as  an  equity  court,  granting  the 
relief  prayed  for  in  a  petition  filed  by  Alice  Tyler  Easter  and 
Susan  W.  Edwards,  beneficiaries  of  a  trust  estate  created  by 
the  will  of  Mary  E.  Macpherson,  Alice  Tyler  Easter  (form¬ 
erly  Alice  Tyler)  being  now  the  sole  surviving  beneficiary. 
Raleigh  was  a  substituted  trustee,  but  was  later  relieved,  the 
appellant  Ralston  being  appointed  in  his  place.  By  the  de- 
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crcc  appealed  from  they  were  1  iot-li  held  liable  for  tbe  de¬ 
faults  of  a  co-trustee,  Thomas  E.  Waggaman,  who  had  active 
charge  of  the  trust  estate,  and  in  the  accounting  ordered  they 
were  directed  to  be  charged  with  such  losses  which  weie  fixed 
and  specified  in  the  decree. 

By  her  will,  which  was  dated  June  3,  1872,  Mrs.  Macpher- 
son  devised  her  estate,  which  consisted  of  a  dwelling  house 
on  F  street  between  Fifth  and  Sixth  streets,  in  the  city  of 
Washington,  to  her  nephews,  Chapman  and  Robert  W. 
Maupin,  in  trust  to  pay  over  one-half  of  the  income  to  her 
daughter.  Susan  W.  Edwards,  for  life,  with  the  remainder 
over  to  the  granddaughter  of  the  testatrix,  also  named  Susan 
\y.  Edwards,  who  was  to  receive  the  income  during  her 
minority,  and  after  whose  death  one-half  of  the  estate  was  to 
o-o  to  her  children,  or  in  event  that  she  should  die  without 
children  then  to  the  great-granddaughter  of  the  testatrix, 
Alice  Tyler,  the  appellee.  The  income  from  the  other  half 
of  the  estate  of  the  testatrix  was  directed  to  be  used  for  the 
benefit  of  tbe  testatrix’s  great-granddaughter,  the  appellee. 
Alice  Tyler,  during  her  life,  and  she  was  given  the  power  to 
appoint  by  will  such  one-half  of  the  trust  estate  to  her  chil¬ 
dren.  in  default  of  which  the  trustees,  upon  her  death,  were 
to  distribute  among  her  children.  By  the  will  the  trustees 
were  given  power  to  manage  and  control  the  trust  estate,  and 
in  their  discretion  to  sell  by  public  or  private  sale  and  to  con¬ 
vey  to  the  purchaser  or  purchasers  any  part  of  it,  and  to  rein¬ 
vest,  the  proceeds  of  such  sales,  purchasers  being  relieved  from 
the  obligation  to  see  to  the  application  of  the  purchase 


money. 

On  the  death  of  the  testatrix,  Chapman  Maupin  qualified 
as  trustee,  Robert  W.  Maupin  having  predeceased  the  testa¬ 
trix.  Thereafter,  namely,  on  November  2.  1881,  the  cause 
in  which  the  decree  here  appealed  from  was  afterwards 
entered  was  instituted  by  Susan  W.  Edwards  (known  as 
Equity  Cause  No.  7007)  to  require  Maupin  to  account  as  such 
trustee  for  his  collection  of  the  income  and  rent  from  the 
trust  estate,  and  he  did  so  from  time  to  time. 
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On  March  29,  1882,  James  B.  Green,  who  had  been  the 
solicitor  for  Susan  W.  Edwards,  was,  by  a  decree  of  the  court, 
substituted  trustee  in  the  place  of  Maupin,  and  title  to  the 
trust  estate  was  vested  in  him,  all  the  trust  powers  being 
expressly  conferred  upon  Green  subject  to  the  terms  of  the 
said  last  will  and  testament  (R.,  249)  ;  and  Green  was 
required  to  and  did  give  bond  as  trustee  in  the  sum  of  $8,000. 

Thereafter,  namely,  in  1888,  Green  undertook  to  sell  the 
trust  estate  for  $11,000  to  one  A.  M.  Ivenneday,  and  the 
sale  was  ratified  and  confirmed  bv  the  court.  Green  collected 
the  purchase  money,  and  left  his  home  in  Baltimore,  Mary¬ 
land,  and  went  to  California.  The-  sale  having  been  made 
without  the  knowledge  of  Susan  \Y.  Edwards  and  Alice 
Tyler,  the  beneficiaries,  they  filed  a  petition  in  which  they 
recited  Green’s  insolvency,  his  sale  without  their  knowledge 
of  the  trust  estate  for  what  they  claimed  was  a  grossly  inade¬ 
quate  price,  and  his  conversion  of  the  proceeds  to  his  own 
use.  They  further  recited  that  their  first  knowledge  was 
acquired  March  8,  1888,  when  the  present  appellant,  William 
H.  IT.  Raleigh,  who  was  the  son-in-law  of  Susan  W.  Edwards, 
acquired  information  of  the  same,  whereupon  he,  Raleigh, 
commenced  and  prosecuted  an  investigation  leading  to  a  full 
disclosure  of  Green’s  acts  (R.,  251).  The  petitioners  prayed 
that  the  order  confirming  the  sale  of  the  trust  estate  bv  Green 
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be  vacated  and  set  aside.  The  court,  however,  on  May  2, 
1888,  denied  the  prayers  of  the  petitioners.  Thereafter  the 
petitioners  prosecuted  an  appeal  from  such  order  to  the 
general  term,  where  it  was  reversed.  Ivenneday,  the  pur¬ 
chaser  at  the  sale,  then  prosecuted  an  appeal  from  the  order 
of  the  general  term  to  the  Supreme  Court  of  the  United 
States,  by  which  court  the  order  of  the  general  term  was 
affirmed  (R.,  253). 

As  stated,  the  sale  was  set  aside  largely  through  the  efforts 
of  the  appellant  Raleigh.  At  his  own  expense  he  employed 
counsel  to  conduct  the  litigation  (R.,  76),  and  as  the  appel¬ 
lee,  Mrs.  Alice  Tyler  Easter,  testified,  he  acted  for  the  bene- 


fieiaries.  Mrs.  Easter  says:  “He  succeeded  in  getting  the 
money.  ITe  succeeded  in  the  litigation,  whatever  the  liti¬ 
gation  was”  (R.,  239). 

On  October  17,  1890,  an  order  was  passed  removing  Green 
as  trustee,  and  substituting  the  appellant  M  illiam  IT.  II- 
Raleigh  and  Thomas  E.  Waggaman  as  trustees  in  his  place,  to 
hold  the  trust  estate  subject  to  the  terms  of  Mrs.  Macpherson’s 
will.  They  were  required  to,  and  did  file  separate  bonds  in 
the  sum  of  $10,000  each  and  it  was  provided  that  each  should 
be  subject  to  the  control  of  the  court  in  matters  touching  the 
trust,  but  it  was  expressly  provided  by  the  order  that  each 
trustee  should  be  responsible  only  for  his  own  default. 
Green,  the  removed  trustee,  was  by  the  same  order  required 
to  state  his  account  as  such,  showing  what  property  and 
money  should  be  turned  over  to  the  substituted  trustees 

(R.,  2). 

At  the  time  of  his  appointment  as  trustee,  the  appellant 
Raleigh  was  a  resident  of  the  city  of  Baltimore,  and  has  been 
such  ever  since. 

Prior  to  his  appointment,  the  appellee,  Mrs.  Alice  Tyler 
Easter,  refused  to  agree  to  his  management  of  the  affairs  of 
the  estate  so  far  as  her  rights  were  concerned,  and  insisted 
that  the  funds  and  securities  of  the  estate  should  be  managed 
and  controlled  by  Thomas  E.  Waggaman,  who  lived  in  the 
city  of  Washington.  Before  the  appellant  accepted  the  trus¬ 
teeship.  it  was  understood  and  agreed  between  him  and  the 
beneficiaries  that  the  funds  and  securities  should  he  held  in 
the  possession  of  Waggaman.  Concerning  the  circumstances 
surrounding  the  selection  of  trustees  in  place  of  Green,  Mrs. 
Easter  testified  as  follows: 

“Mr.  Waggaman’s  reputation  for  integrity  and  up¬ 
rightness  in  the  community  prior  to  his  bankruptcy 
was  the  very  best,  as  a  business  man,  and  1  felt  per- 
fectlv  justified  and  secure  in  leaving  all  these  things 
under  his  management  and  control.  Mr.  Waggaman 
was  a  stranger  to  me,  but  that  is  what  I  was  told,  and 
that  is  why  I  had  him  appointed.  Because  he  was 
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thought  to  be  an  honest  business  man,  he  was  my 
selection  as  trustee ”  (R.,  238). 

Again  she  testified: 

“Mr.  Waggaman,  at  my  instance,  was  appointed 
trustee  of  this  estate.  Mr.  Raleigh  lived  in  Baltimore. 
I  wanted  Mr.  Waggaman  because  I  thought  he  was  a 
business  man,  and  I  had  absolute  confidence  in  him” 
(R.,  239). 

Some  years  after  their  appointment  as  trustees  Waggaman 
and  Raleigh  filed  a  petition  in  the  cause  for  leave  to  sell  the 
trust  estate  and  to  reinvest  the  proceeds.  In  their  petition 
they  set  forth  that  $1,000  was  due  Messrs.  Leigh  Robinson 
and  Henry  Wise  Garnett  for  professional  services  in  setting 
aside  the  sale  made  by  the  former  trustee  Green,  together 
with  other  debts;  and  that  the  real  estate  only  yielded  an 
income  of  $30  per  month  (R.,  257).  The  beneficiaries  con¬ 
senting,  the  court  ordered  the  trustees  to  sell  the  real  estate, 
the  order  being  dated  November  2,  1891,  and  having  been 
made  in  Equity  Cause  No.  7007.  The  trustees  Waggaman 
and  Raleigh  sold  the  trust  premises  to  Jefferson  B.  Cralle  and 
Abraham  Ei-her  for  $17,400,  $2,500  in  cash,  and  the  balance 
in  three  equal  installments  of  three,  six,  and  nine  vears, 
secured  by  deed  of  trust  on  the  property,  and  the  court,  in 
that  cause,  on  February  18,  1802,  ratified  and  confirmed  the 
sale  (R.,  259).  But  the  purchasers  refused  to  consummate 
the  sale  because  of  the  fact  that  the  only  parties  to  the 
Equity  Cause  No.  7007  were  Susan  W.  Edwards  and  Alice 
Tyler,  who  were  life  tenants  only  of  the  real  estate,  the 
remaindermen  not  being  parties.  Accordingly,  another 
equity  suit,  known  as  No.  14427,  was  instituted  December 
22,  1892.  The  complainant  in  it  was  Alice  Tyler,  the  present 
appellee,  and  Susan  W.  Edwards,  the  other  life  tenant  of  the 
trust  estate.  The  defendants  were  Marv  M.  Tyler,  Ilenrv  B. 
Tyler,  Jr.,  and  the  trustees,  Raleigh  and  Waggaman.  The 
bill  of  complaint  recited  that: 


“If  Susan  W.  Edwards  should  now  die,  her  interest 
under  said  will  would  pass  to  her  co-complainant, 
Alice  Tyler,  and  if  said-  Alice  Tyler  should  now  die, 
her  interest  would  pass  to  her  mother,  the  defendant 
Mary  M.  Tyler,  for  life,  and  afterwards  to  her  only 
brother  (she  having  no  sisters),  the  defendant,  Henry 
B.  Tyler.  Jr.,  so  that  all  the  persons  not  being  in  any 
wise  interested  in  said  property  are  parties  hereto” 
(R,,  196). 

It  also  set  forth  the  Macpherson  will,  the  appointment  of 

Raleigh  and  Waggaman  as  trustees  in  Equity  Cause  No. 

7007  in  place  of  Green,  the  removed  trustee:  that  the  trust 

estate  only  yielded  an  income  of  $30  per  month:  that  $1,000 

was  due  Messrs.  Garnett  and  Robinson  for  professional 

services  in  setting  aside  the  sale  of  the  former  trustee;  the  fact 

that  in  Equity  Cause  No.  7007  they  had  been  authorized  to 

sell  the  trust  estate,  and  that  they  had  sold  it  to  Cralle  and 

Fisher  for  $17,400  upon  the  terms  specified;  that  the  sale 

was  finally  ratified  by  the  court  in  that  cause,  but  that  the 

purchasers,  “aside  from  making  a  deposit  of  $500,  have  not 

“  complied  further  with  the  terms  of  sale  because  they  were 

“  advised  by  counsel  that  title  to  said  property  could  not  be 

“  made  beyond  question  under  the  decree  in  that  cause”  (R... 

100).  The  prayers  of  the  bill  of  complaint  were  for  a  decree 

authorizing  a  sale  of  the  trust  estate  and  appointing  Raleigh 

and  Waggaman  trustees  to  make  the  same;  that  the  proceeds 

of  the  sale  might  he  disposed  of  under  the  decree  of  the  court. 

The  bill  was  verified  bv  the  oaths  of  Susan  W.  Edwards  and 

%/ 

Alice  Tvler  (R..  107).  Mr.  Irving  Williamson  signed  the 
bill  as  solicitor  for  the  now  appellee,  Alice  Tyler. 
A  guardian  ad  litem  was  appointed  of  the  infant 
defendant  and  answered  the  bill.  Answers  were  also 
filed  bv  Mrs.  Marv  M.  Tvler.  who  consented  to  the 
sale  of  the  real  estate,  and  by  the  trustees,  Raleigh  and  Wag¬ 
gaman,  who  recited  that  the  cause  was  an  amicable  suit,  and 
they  consented  to  the  granting  of  the  relief  prayed  for  (R., 
199,  200,  201).  On  February  9,  1893,  in  the  said  Equity 


Cause  No.  14427,  Waggaman  and  Raleigh  were  appointed 
trustees,  each  being  required  to  give  a  bond  in  the  penalty 
of  $17,000,  and  they  were  directed  to  make  sale  of  the  real 
estate  and  return  to  the  court  a  full  and  complete  account  of 
the  same  (R.,  202).  On  March  18,  1803,  they  filed  their 
report,  stating  that  they  had  qualified,  and  that  since  doing 
so  had  received  an  offer  from  Fisher  and  Cralle  to  purchase 
the  property  lor  $17,460,  $2,500  in  cash  and  the  balance  in 
three  equal  instalments  on  or  before  three,  six,  and  nine 
years,  and  secured  by  deed  of  trust  on  the  property,  and  recit¬ 
ing  that  the  purchasers  had  made  a  deposit  of  $500  on 
account  of  the  purchase.  The  trustees’  report  stated  that _ 

“said  offer  is  a  renewal  of  the  sale  made  to  said  Fisher 
and  Cralie  under  a  decree  in  Equity  No.  7907  in  this 
court,  which  sale  was  duly  ratified  in  said  cause,  but 
the  purchasers  not  being  satisfied  as  to  the  title  that 
could  be  made  to  them  in  said  Equity  No.  7907, 
required  the  filing  of  new  proceedings’*  (If.  203). 

The  report  further  stated  that  the  sale  was  a  good  one,  and 
it  was  suggested  to  the  court  that  inasmuch  as  it  had  already 
been  once  finally  confirmed  in  Equity  7907  and  the  fact  that 
the  price  was  a  good  one,  as  had  been  approved  by  the  testi¬ 
mony  in  this  cause,  the  sale  reported  should  be  finally  con¬ 
firmed  without  the  usual  delay  of  thirty  days  (R., '203). 
Attached  to  this  report  was  a  letter  dated  March  11.  1893, 
addressed  to  W  aggaman  and  Raleigh,  trustees,  by  the  pur¬ 
chasers,  Fisher  and  Cralle,  which  stated : 

“Being  advised  by  the  Real  Estate  Title  Company 
that  the  power  of  selling  same  has  been  perfected,  we 
\  e  e  our  former  offer  to  purchase  lot  2  in 
square  No.  487  in  the  city  of  Washington,  as  described 
in  Equity  Cause  No.  14427.  for  $17,460.  We  will 
pay  $2,500  in  cash  and  the  balance  in  three  equal  in¬ 
stalments,  on  or  before  three,  six,  and  nine  years, 

^  ,  feed  t  trust  on  said  property,  and  bearing 

interest  at  the  rate  of  six  per  centum  per  annum,  pay¬ 
able  semi-annually”  (R.,  204). 
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On  March  18,  1803,  the  court  in  said  Equity  Cause  No. 
14427  passed  an  order  which  recited: 

<kIt  appearing  to  the  court  that  the  sale  now  re¬ 
ported  by  said  trustees  was  heretofore  finally  ratified 
hv  decree  passed  in  Equity  No.  7907  in  this  court,  and 
bv  the  evidence  taken  in  this  cause,  it  appearing  to 
the  court  that  the  sale  is  a  good  one,  it  is  this 
eighteenth  day  of  March,  A.  D.  one  thousand  eight 

hundred  and  ninety-three,  ,  , 

“Ordered  by  the  court  that  the  sale  so  reported  be 
and  the  same  is  hereby  finally  ratified  and  confirmed. 
And  it  is  further  ordered  that  this  cause  be  and  it  is 
referred  to  the  auditor  of  this  court.” 

r 

Thereafter  the  trustees,  Waggaman  and  Raleigh,  consum¬ 
mated  the  sale  to  Cralle  and  Fisher. 

A  report  of  the  auditor  filed  in  Equity  Cause  No.  14427, 
May  2.  1893,  stated  the  account  of  the  trustees,  showing  the 
receipt  by  them  of  $2,500  in  cash  on  account  of  the  purchase 
by  Fisher  and  Cralle,  and  the  deferred  purchase-money  notes 
aggregating  $14,960,  or  a  total  of  $17,460,  with  which 
amount  they  were  charged.  They  were  given  credit  for  and 
allowed  various  items  of  expenditure  out  of  the  $2,500  in 
cash  they  received.  The  total  of  these  expenditures  was 
$1,888.75.  leaving  in  their  hands  in  cash  $611.25,  which, 
added  to  the  $14,960  deferred  payments,  made  the  total  in 
their  hands  as  trustees,  after  such  allowances,  $14,571.25. 
Among  the  allowances  so  made  them  on  account  of  such 
expenditures  were  $500  to  Henry  Wise  Garnett  for  profes¬ 
sional  services  in  the  proceedings  to  set  aside  the  sale  by  the 
former  trustee,  and  $500  to  Mr.  Leigh  Robinson  for  services 
in  the  same  proceeding.  Thereafter  in  said  Equity  Cause 
No.  14427  the  appellant  Raleigh  asked  for  allowance  of  $->70 
for  his  services  in  the  matter  of  the  estate  of  Mrs.  Macpherson 
and  for  expenses  incurred  by  him  on  behalf  of  that  estate, 
and  the  additional  sum  of  $75  on  account  of  a  fee  he  had 
paid  to  Mr.  Walter  D.  Davidge  for  professional  services. 


The  auditor>  however,  in  a  report  filed  September  18  1894 
allowed  Raleigh  only  $220,  the  allowance  being  made  for 
time  expended  in  traveling,  conferring  with  counsel,  procur¬ 
ing  affidavits,  and  other  services  in  and  about  efforts  to  vacate 
the  sale  to  Kenneday  or  securing  the  proceeds  of  said  sale 
railroad  fare,  hotel  bills,  and  incidental  expenses;  and  for 
printing  brief  and  other  papers.  The  appellant  Raleigh 
excepted  to  this  report  of  the  auditor  and  the  court  in  Equitv 
Cause  14427,  on  March  12,  1895,  sustained  the  exceptions 
and  directed  that  Raleigh  be  allowed  the  $570  claimed  by 
nm  and  also  the  additional  sum  of  $75  he  claimed  (R 

Tlicieafler  Waggaman  collected  the  interest  on  the  Cralle 
and  fisher  deferred  purchase-money  notes  and  remitted  the 
pioceeus  semi-annually  to  the  beneficiaries,  Susan  W  Ed 
'Wds  and  Alice  Tyler  (R.,  271-272).  On  February  13, 

•  o,  "hich  was  over  a  year  before  the  first  of  the  Cralle  and 
Fisher  deferred  purchase-money  notes  matured  and  was  paid 

\o  1 449  ailt  ;  Igl}  filed  hlS  petltion  in  said  Equity  Cause 
1442'’  recltlng  the  appointment  of  himself  and  \Va»<m- 

man  as  trustees,  their  qualification,  and  the  sale  of  the  trust 

property.  The  petition  recited  that  the  cash  monev  recS 

horn  the  sale  was  paid  over  by  the  purchasers  to  Waggaman 

‘  I'  m*  afcf'urned 

01  i  into  the  possession  and  custody  of  Waggaman;  that  the 

petitioner  had  repeatedly  requested  Waggaman  to  deposit  the 
noney  and  notes  in  some  bank  to  the  joint  credit  of  himself 
•nul  the  petitioner,  but  was  unable  to  get  Waggaman  to  com¬ 
ply  with  the  request :  that  the  funds  were  retained  bv  Wag-a 
tnaii  to  Ins  sole  credit  against  the  wishes  and  desires  of  the 
petitioner  h.s  co-trustee.  The  petitioner  prayed  for  a  rule 
requiring  aggaman  to  show  cause  why  he  should  not  be 
required  to  deposit  the  trust  moneys,  and  also  the  trust  notes 
to  the  joint  credit  of  petitioner  and  Waggaman 

aggaman,  on  February  15,  1895,  filed  an  answer  admit 
ting  that  there  were  in  his  hands  the  cash  as  shown  by  the 


auditor’s  report,  which,  he  stated,  was  in  his  bank,  and  that 
he  had  possession  of  the  deferred  purchase-money  notes.  He 
stated,  however,  that  the  notes  were  not  endorsed  to  either 
of  the  trustees  to  whose  joint  order  they  were  payable,  and 
that  they  were  left  with  the  respondent  for  the  collection  of 
the  interest  which  he  has  faithfully  done,  and  prompt!}  paid 
the  same  over  to  the  proper  parties  with  the  consent  of 
Raleigh,  lie  further  stated  that  the  notes  and  balance  of 
cash  were  left  in  his,  the  respondent’s,  hands,  because  of  the 
fact  that  Raleigh  was  a  non-resident.  Further  answering, 
Waggaman  stated  that  Raleigh’s  attitude  was  most  unjust 
and  without  any  excuse  or  provocation :  that  he,  the  respond¬ 
ent,  was  a  man  of  money  and  integrity,  and  had  given  most 
unexceptionable  bonds  in  Equity  Cause  No.  7007,  and  also  in 
Equity  Cause  No.  14427.  Attached  to  this  answer  was  a  let¬ 
ter  written  bv  Waggaman  to  Raleigh,  dated  October  20,  1805, 
which  states,  among  other  things,  that  the  trust  notes  were 
payable  to  their  joint  order  and  “could  not  he  disposed  of  by 
me  without  vour  endorsement  (  R.,  IRS).  1  he  court  in  said 
Equity  Cause  No.  14427  by  its  order,  dated  February  16, 
ISO"),  dismissed  the  petition  of  Raleigh  for  the  joint  control 
hv  himself  and  Waggaman  of  the  trust  money  and  notes 


(R.,  119).  ^  vi 

Thereafter  the  said  cash  balance  of  $611. 2o  shown  by  the 

auditor’s  report  in  Equity  14427  was  duly  disbursed  and 
accounted  for  to  the  beneficiaries  by  Waggaman  (R.,  120). 

The  three  Cralle  and  Fisher  deferred  purchase-money  notes 
for  $4,086.66  each,  and  which  matured  in  three,  six,  and  nine 
vears  from  March  20,  1808,  continued  in  the  sole  possession 
of  Waggaman,  and  the  interest  accruing  thereon  was  regu¬ 
larly  and  promptly  collected  by  Waggaman  and  remitted  by 
him  directly  to  the  beneficiaries  as  shown  by  his  regular  state¬ 
ment  set  forth  in  the  record  and  by  the  testimony  of  Mrs. 
Easter,  the  appellee.  During  this  time,  as  also  shown  by  the 
appellee’s  testimony  and  also  by  Waggaman ’s  statements, 
Mrs.  Easter  had  personal  dealings  with  Waggaman,  borrow- 
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ing  money  from  him  secured  by  deed  of  trust  upon  property 
that  she  owned  in  "Washington,  and  which  she  had  acquired 
through  her  grandfather,  and  appointed  Waggaman  agent  to 
rent  the  house  located  on  such  property  (R.,  239).  In  many 
ol  the  statements  he  rendered  her  of  collections  on  account 


of  the  trust  under  the  Macpherson  will,  he  charged  the 
amount  due  her  as  beneficiary  thereunder  with  interest  on 
money  loaned  to  her  personally  (R.,  281). 

From  the  various  periodical  statements  of  Waggaman  of 
his  collections  on  account  of  the  trust  estate,  of  which  he  and 
Raleigh  were  trustees,  it  appears  that  upon  the  maturity 
(March  29.  1898)  of  the  first  of  the  Cralle  and  Fisher 
deferred  purchase-money  notes,  it  was  collected  by  Wagga¬ 
man  and  the  principal  thereof  invested  by  him  on  or  about 
April  1,  1896,  in  a  note  of  F.  II.  G.  White  for  $4,986.66, 
dated  April  1,  1896,  and  maturing  in  three  years,  secured 
by  deed  of  trust  on  three  lots  in  block  4  of  Park  View  Ter- 


lace  (R.,  273).  This  White  note  at  its  maturity,  about 
April  1,  1899,  was  paid  to  W7aggaman  and  the  principal 
thereof  reinvested  by  him  in  nine  certain  K.  E.  Malone  notes 
aggregating  $4,886.66  (each  of  them  originally  for  $580,  but 
one  of  them  reduced  to  $346.66  before  its  acquisition  by  the 
trust  estate),  all  of  the  Malone  notes  being  dated  February 
18,  1899,  and  maturing  three  years  after  date  and  secured 
by  deed  of  trust  on  two  lots  in  square  10  of  Wesley  Heights 
(R.  W.  P.,  80-85,  272-273,  277). 

It  also  appears  from  said  periodical  statements  that  early 
in  1899  the  two  remaining  Cralle  and  Fisher  notes  for 
$4,986.66  each  were  paid  to  Waggaman,  who  immediately 
reinvested  the  whole  principal  thereof  as  follows  (R  276- 

277) : 


$800.00 


(1)  Loan  to  F.  A.  Moore  on  note  dated  June  24, 

1897,  extended  to  June  24,  1900,  on  or 
before,  interest  at  0%,  secured  on  \\  ood- 
ley  Park . 

(2)  Loan  to  F.  A.  Moore,  notes  dated  February 

11.  1897,  extended  to  February  11,  1902, 
on  or  before,  interest  at  6%,  secured  on 


"Woodley  Park .  1,900.00 

>an  to  F.  H.  G.  White,  notes  dated  Jan¬ 
uary  18,  1890,  extended  to  January  13, 

1902,  on  or  before,  interest  at  6%,  secured 

on  lot  9.  Widow’s  Mite .  7,273.32 

Total .  $9,973.32 


And  this  was  the  condition  of  the  trust  estate,  so  far  as 
the  appellant  Raleigh  was  informed,  in  the  early  part  of  the 
year  1899. 

After  the  refusal  of  his  petition  for  the  joint  control  by  the 
court  in  1895,  Raleigh  took  no  active  part  in  the  manage¬ 
ment  of  the  trust  estate. 

On  March  7,  1899,  Susan  W.  Edwards  filed  a  petition  in 
Equity  Cause  No.  7907  for  the  removal  of  Raleigh  as  trustee 
and  the  substitution  of  some  other  person  to  act  in  that 
capacity,  assigning,  among  other  reasons,  that  be  was  a  non¬ 
resident.  and  was  taking  no  active  part  in  the  management 
of  the  trust  estate,  the  entire  custody  and  control  being  in 
Thomas  E.  Waggaman,  co-trustee. 

On  March  21,  1899,  Raleigh  answered  the  petition,  deny¬ 
ing  that  lie  should  be  removed,  but  on  the  same  day  he  filed 
a  petition  stating  that  by  reason  of  the  petition  for  his 
removal,  he  felt  it  was  a  duty  he  owed  to  himself  to  retire 
from  the  trusteeship  (R.,  5). 

On  April  26,  1899,  the  court  passed  an  order  dismissing 
the  petition  for  Raleigh’s  removal,  allowing  his  counsel  $25 
as  a  fee  to  be  paid  by  the  trustees  out  of  the  funds  of  Susan 
W.  Edwards  in  their  hands,  and  granting  Raleigh’s  petition 
to  be  relieved  from  his  duties  as  trustee;  and  it  was  ordered. 


» 


the  beneficiaries  having  consented,  that  Jackson  H.  Ralston 
be  appointed  substitute  trustee  to  act  in  the  place  of  W.  JI. 
II.  Raleigh,  and  Ralston  was  required  to  give  bond  in  the 
sum  of  $10,000  as  such  trustee  (R.,  0).  Written  consent  of 
the  appellee,  Alice  Tyler,  to  the  appointment  of  Ralston  as 
trustee,  which  was  attached  to  this  order,  is  signed  by  Irving 
Williamson  as  her  solicitor.  As  already  stated,  Mr.  William- 
son  was  named  as  her  solicitor  in  the  hill  of  complaint  filed 
by  her  December  2.  1892,  in  Equity  Cause  No.  14427. 

It  would  appear  that  the  last  of  the  Cralle  and  Fisher 
deferred  purchase-money  notes  was  paid  to  Waggaman  about 
the  time  that  the  appellant  Raleigh  was  relieved  of  his  trus¬ 
teeship.  It,  was  certainly  after  the  filing  of  the  petition  for 
his  remo\ al  and  after  the  filing  by  him  of  his  petition  to  be 
relieved  that  this  note  was  paid. 

On  March  8.  190b,  Susan  \V .  Edwards  and  the  appellee, 
formerly  Alice  Tyler  and  now  Alice  Tyler  Easter,  filed  their 
petition  in  Equity  Cause  No.  7907  to  charge  the  appellant 
Raleigh,  as  former  trustee,  and  the  appellant  Ralston,  his 
successor,  for  acts  of  default  on  the  part  of  Thomas  E.  Wag¬ 
gaman.  The  petition  was  filed  in  Equity  Cause  No.  7907. 
and  sets  forth  at  length  the  proceedings  in  that  cause  since 
its  commencement.  But  it  makes  no  reference  to  the  pro¬ 
ceedings  in  Equity  Cause  No.  14427.  It  states  that  during 
the  trusteeship  of  Waggaman  and  Raleigh,  after  the  report 
of  the  real  estate  filed  February  18,  1892,  they  made  no  report 
to  the  court  touching  the  trust  fund  resulting  therefrom,  and 
asked  no  instructions  from  the  court  in  respect  thereof:  that 
the  tiustee  Raleigh  was  allowed  to  resign  without  accounting 
before  the  auditor,  and  never  has  accounted,  and  that  after 
Ralston’s  appointment  he  never  accounted  and  took  no  steps 
to  determine  whether  the  condition  of  the  trust  estate  had 
been  changed  in  any  respect  or  to  ascertain  whether  existing 
investments  were  safe  and  secure.  It  is  charged  that  Raleigh 
had  no  right  to  commit  the  entire  management  of  the  trust 
estate  to  his  co-trustee,  and  that  in  so  doing  he  neglected  his 


duties.  The  petitioners  admitted  the  receipt  of  statements  of 
disbursements  of  the  income  from  the  trust  estate,  together 
with  cheeks  therefor,  but  stated  that  they  were  not  informed 
bv  the  trustees  of  the  manner  in  which  the  trust  fund  was 
secured  or  what  security  was  held  for  it.  They  set  forth  the 
bankruptcy  of  the  trustee  Waggaman.  They  charged  that 
the  trustees  Waggaman  and  Raleigh  were  chargeable  with 
two  items  of  cash  received  by  them  from  the  registry  ot  the 
court,  aggregating  $923.99,  with  $1,373.90,  being  the  balance 
of  the  cash  payment  made  by  Crallc  and  Fisher  of  $2,500 
after  the  allowance  of  $1,120.10:  and  with  the  amount  of  the 
Cralle  and  Fisher  notes  for  the  deferred  purchase  price  of 
the  F  street  house,  amounting  to  $14,959.93.  or  a  total  of 
$17,257.57. 

They  set  forth  the  bankruptcy  of  Waggaman.  the  collec¬ 
tion  by  Ralston  from  the  sureties  on  bond  of  $10,000  and 
the  appointment  of  Harry  Lee  Rust  as  substituted  trustee  for 
Waggaman.  They  state  that  Waggaman  collected  the  Fisher 
and  Cralle  notes  and  reinvested  the  proceeds  in  worthless 
promissory  notes  made  by  clerks  and  others  in  his  office  and 
secured  by  second  and  third  deeds  of  trust  on  real  estate 
owned  by  himself  (R.,  7-30). 

Ralston  and  Raleigh  answered  this  petition,  and  upon  ex¬ 
ceptions  being  sustained  to  their  answers,  filed  amended  peti¬ 
tions.  Raleigh,  in  his  last  amended  answer,  filed  March  29. 
1907  (R..  75).  sets  out  that  he  has  always  been  a  resident 
of  Baltimore,  and  by  reason  of  that  fact  could  not.  while  he 
was  trustee,  hold  the  trust  funds  and  securities  in  his  own 
hands  without  taking  them  out  of  the  jurisdiction  of  the 
court:  that  prior  to  his  appointment  the  appellee  refused  to 
agree  to  the  management  of  the  affairs  of  the  estate  by  him 
so  far  as  her  rights  were  concerned,  and  insisted  that  the 


funds  and  securities  should  remain  in  the  possession  and 
under  the  control  of  Waggaman,  in  which  position  her  co- 
beneficiary.  Susan  W.  Edwards,  acquiesced  and  consented; 
that  before  appellant  accepted  the  trusteeship  it  was  distinctly 


understood  and  agreed  between  the  beneficiaries  and  the 
appellant  that  the  notes  and  securities  of  the  trust  estate 
should  he  held  in  the  possession  of  Waggaman,  and  that  in 
accordance  with  and  in  pursuance  to  said  agreement,  the 
order  of  the  court,  dated  October  17,  1890,  was  made,  wherein 
it  was  provided  that  each  trustee  should  be  liable  for  his  own 
default  (R.,  70).  The  appellant  Raleigh  in  his  answer  also 
sets  forth  that  statements  were  made  from  time  to  time  to  the 
beneficiaries  of  the  condition  of  the  trust  estate  and  disburse¬ 
ments  made  to  them  of  the  amounts  due  them,  and  they 
never  expressed  dissatisfaction  at  any  time  during  the  appel¬ 
lant  s  trusteeship.  lie  alleges  that  under  the  circumstances 
it  was  not  his  duty  to  make  any  report  to  the  court  of  his 
actions  and  doings  as  a  trustee;  that  he  was  never  asked  or 
requested  by  the  beneficiaries  to  make  such  report;  that  the 
beneficiaries  at  the  time  of  the  appellant’s  discharge  as  trustee 
were  represented  by  attorneys,  who  investigated  the  status  of 
the  trust  estate  and  the  securities  and  expressed  entire  ap¬ 
proval  thereof.  He  further  states  that  he  personally  did  not 
receive  any  portion  of  the  proceeds  of  the  sale  of  the  F  street 
real  estate:  that  the  cash  and  notes  received  were  taken  pos¬ 
session  of  by  Waggaman;  that  at  the  time  of  his  discharge 
Ralston,  who  succeeded  him  as  trustee,  and  the  beneficiaries 
received  a  full  statement  as  to  all  securities  belonging  to  the 
estate,  and  that  the  same  was  approved  by  him  and  by  the 
beneficiaries  or  their  attorneys;  that  respondent's  offices  in 
Baltimore  were  almost  completely  destroyed  by  the  great  fire 
in  that  city  of  February  7th  and  8th,  1904,  and  nearly  all  of 
his  vouchers,  papers,  and  documents  relating  to  the  trustee¬ 
ship  were  consumed  and  by  reason  thereof  he  was  unable  to 
give  a  detailed  statement  of  many  of  the  items  with  which  the 
beneficiaries  sought  to  charge  him.  lie  states  further  that  the 
Fisher  and  Cralle  deferred  purchase-money  notes  were,  at  the 
request  of  the  beneficiaries,  left  in  the  hands  of  Waggaman. 
and  he  sets  forth  in  his  answer  the  last  statement  rendered 
by  him,  Waggaman,  of  the  condition  of  the  trust  estate  (R., 
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80).  In  his  answer  the  appellant  further  stated  that  if  there 
was  any  default  on  his  part  at  the  time  he  was  relieved  as 
trustee,  it  was  the  duty  of  Ralston  and  the  beneficiaries  to 
make  due  demand  upon  him  to  make  the  same  good;  that  at 
the  time  he  was  fully  able,  ready,  and  willing  to  render  an 
account,  and  that  the  beneficiaries  have  been  guilty  of  laches 
in  not  calling  upon  him  to  do  so,  if  they  were  entitled  to  an 
accounting,  lie  states  that  during  the  time  of  his  trusteeship 
Waggaman  was  considered  entirely  solvent  and  amply  able  to 
pass  upon  the  sufficiency  of  the  securities  taken  or  accepted  fojr 
the  benefit  of  the  trust  estate  (R.,  82). 

From  the  uncontradicted  averments  of  the  petition  of  the 
beneficiaries  against  the  appellants  for  an  accounting  of  the 
trmt.  filed  March  3,  1906,  and  the  answers  of  the  appellants, 
as  amended,  both  of  which  were  under  oath,  and,  therefore, 
furnished  evidence  for  them,  except  in  so  far  as  their  aver- 
ments  were  disproved  by  the  testimony  taken  on  behalf  of  the 
beneficiaries;  and  from  such  evidence  substantially  the  fol¬ 
lowing  facts  in  addition  to  those  already  set  forth,  were 

shown : 

The  appellant  Ralston,  an  attorney  at  law  living  in  Wash¬ 
ington.  accepted  his  appointment  as  substituted  trustee  in 
place  of  Waggaman,  and  accepted  the  trust  estate  as  he  then 
found  it,  and  did  not  at  any  time  call  on  the  appellant 
Raleigh  for  an  accounting  (R.,  54).  The  court  did  not 
require  an  accounting  by  the  appellant  Raleigh,  although 
on  his  application  it  made  a  formal  order  relieving  him  ;  and 
neither  did  the  petitioners  call  upon  him  at  any  time  to 
account  in  any  manner,  until  the  early  part  of  1906,  when 
their  present  petition  was  filed  (R.,  240),  so  that  a  period 
of  practically  seven  years  of  acquiescence,  entirely  unex¬ 
plained  in  the  petition,  from  April  26,  1899,  to  March  3, 
1906.  elapsed  before  the  appellant  Raleigh  heard  anything 
more  of  the  matter.  And  when,  in  1905,  petitioners’  coun¬ 
sel.  in  their  correspondence  with  said  Ralston,  Raleigh’s  suc¬ 
cessor,  announced  their  intention  to  hold  Ralston  responsible 
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for  the  condition  of  the  trust  estate,  there  was  no  intimation 
or  suggestion  of  any  intention  on  their  part  to  require  an 
accounting  of  the  appellant  Raleigh,  or  to  hold  him  in  any 
wise  liable  for  Waggaman’s  defaults  (R.,  34-40). 

After  Raleigh  was  relieved  of  his  trusteeship  Waggaman 
and  Ralston  continued  as  co-trustees  in  charge  of  the  estate, 
Waggaman  still  as  managing  trustee,  and  to  all  appearances 
faithful  to  his  trust. 

As  already  stated,  on  February  7  and  8,  1904,  in  the 
great  lire  in  the  city  of  Baltimore,  the  office  of  the  appellant 
Raleigh  was  almost  completely  destroyed  by  fire  and  nearly 
all  of  his  vouchers,  papers,  and  other  documents  relating  to 
his  trusteeship  were  consumed  (R.,  79). 

On  or  about  August  29,  1904,  Ralston,  according  to  his 
own  statement,  became  alarmed  as  to  Waggaman’s  financial 
condition  and  applied  to  Waggaman  to  see  the  notes  he  was 
supposed  to  hold  as  trustee  and  was  referred  to  his  note  clerk. 
On  speaking  to  her  he  was  shown  the  nine  K.  E.  Malone 
notes,  already  referred  to,  each  executed  by  her  to  the  order 
of  John  F.  Waggaman,  endorsed  by  him  to  S.  E.  Allen,  Jr., 
the  final  endorsement  on  the  notes  being  to  Raleigh  and 
W  aggaman,  trustees.  lie  was  also  shown  a  note  of  Fannie 
M.  Moore  to  W  illiam  W  .  Ilodges,  endorsed  to  W  aggaman 
and  Raleigh,  trustees,  for  $800,  and  purporting  to  be  secured 
on  lots  in  WToodley  Park.  As  to  the  remaining  notes  he 
was  referred  to  WJaggaman,  from  whom  he  was  never  able  to 
get  them  (IF,  17-17).  In  or  about  August,  1904,  Ralston 
demanded  and  secured  from  W7aggaman  all  of  the  notes  in 
question  except  the  Moore  notes  aggregating  $1,900  and  the 
W  hite  note  for  $7,273.32  (R.,  17),  and  they  were  the  only 
notes  not  received  from  Wraggaman  (R.,  58). 

Subsequently  WTaggaman  was  adjudicated  a  bankrupt,  his 
affairs  being  greatly  involved,  and  it  then  appeared  that  the 
above-mentioned  missing  notes  (i.  e.,  the  Moore  notes  aggre¬ 
gating  $1,900  and  the  WThite  note  for  $7,273.32)  were  at 
some  unknown  time  fraudulently  disposed  of  by  WTaggaman 


without  the  knowledge  of  either  Raleigh  or  Ralston  (R.,  62, 
79). 

It  is  now  claimed  on  behalf  of  the  appellee  (R.,  18)  that 
all  of  the  investments  of  the  trust  funds  made  by  Wagga- 
man  as  managing  trustee  were  in  the  business  and  in  the 
interest  of  Waggaman;  that  K.  E.  Malone,  the  maker  of  one 
set  of  notes,  and  F.  A.  Moore,  the  make)r  of  others,  were 
both  clerks  in  Waggaman’s  office  and  of  no  financial  respon¬ 
sibility;  that  F.  H.  G.  White  was  an  agent  and  brother-in- 
law  of  Ilenry  P.  Waggaman  (brother  of  Thomas  E.  Wag¬ 
gaman)  and  that  the  chief  interest  in  said  lot  9  in  Widow’s 
Mite  was  that  of  Thomas  E.  Waggaman ;  and  that  the  Wes¬ 
ley  Heights  property  was  in  reality  that  of  Thomas  E.  and 
John  F.  Waggaman;  that  the  same  was  true  of  the  greater 
part  of  Woodley  Park,  and,  generally,  that  the  various  lots 
which  Waggaman  reported  as  security  for  the  several  notes 
for  which  he  invested  the  funds  of  this  estate  were  in  reality 
inadequate  for  this  purpose,  and  that  all  of  the  investments 
of  Waggaman  were  improper  ( R.,  26-27),  and  that  the  appel¬ 
lants  Raleigh  and  Ralston  committed  a  breach  of  their 
fiduciary  duties  by  not  preventing  or  sooner  discovering  this 
situation. 

There  is  nothing  in  the  record  indicating  that  the  appel¬ 
lant  Raleigh  ever  endorsed  any  of  said  notes.  On  the  con¬ 
trary.  the  copies  of  the  notes  as  set  forth  in  the  record  (R., 
286-292)  show  no  such  endorsement  was  made,  at  least  until 
after  the  appellant  Raleigh's  retirement  as  trustee,  as  shown 
by  letters  passing  between  Waggaman  and  Ralston  in  May. 
1899  (R.,  108,  109)  ;  and  there  is  nothing  in  the  case  giving 
rise  to  the  slightest  suspicion  of  the  good  faith,  honesty,  and 
integrity  of  the  appellant  Raleigh. 

It  is  admitted  by  every  one  that  Waggaman,  from  his  first 
assumption  of  the  trusteeship  until  a  very  short  time  before 
his  bankruptcy,  was  a  man  of  the  highest  standing  in  the 
business  community  of  Washington,  looked  upon  as  a  man 
of  large  wealth  and  in  every  way  responsible,  and  eminently 
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fitted  and  qualified  to  hold  and  invest  the  trust  funds.  The 
appellee,  Mrs.  Easter,  so  testifies  (R.,  237,  238,  239).  He 
was  trusted  implicitly  by  the  court,  the  petitioners,  his  co- 
trustees,  and  the  community  in  general.  None  of  the  rein¬ 
vestments  of  the  funds  made  by  him  appear  to  have  been 
submitted  to  the  court  for  approval ;  nor  to  his  co-trustee 
Ralston,  for  his  approval;  nor  did  he  ever,  it  seems,  report 
his  proceedings  as  trustee  to  the  court,  except  in  the  said 
Equity  Cause  No.  14427,  already  referred  to.  As  Mr. 
Williamson,  his  attorney,  testifies,  he  kept  no  separate  trust 
accounts  and  always  paid  the  income  to  the  beneficiaries  with 
his  personal  checks  (R.,  211-215). 

The  appellee  testified  she  never  at  any  time  made  any  in¬ 
quiry  of  him  as  to  how  the  funds  were  invested  (R.,  237), 
and  that  she  did  not  inquire  of  any  of  the  other  trustees. 
She  further  testified  that  she  made  no  objection  or  protest 
to  Waggaman  about  the  volume  of  the  estate  or  the  mannqr 
in  which  it  was  invested  (R.,  237),  and  adds:  “I  was  en- 
tirelv  satisfied  with  the  management  of  the  trust  estate  until 
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Mr.  Wagga  man’s  failure  and  then  I  took  some  action  to  see 
if  I  could  not  recover  the  property”  (R.,  237). 

Although  the  exact  ages  of  the  beneficiaries  of  the  trust  do 
not  appear,  they  were  sui  juris  during  the  period  of  Wagga- 
man’s  trusteeship,  as  recited  in  their  petition  filed  in  said 
Equity  Cause  No.  14427  (R.,  496).  Waggaman  died  March 
3, 1906  (R.,  71)  ;  the  beneficiary  Susan  M.  Edwards  died  Sep¬ 
tember  27,  1906  (R.,  71)  ;  and  Alice  Tyler  Easter,  formerly 
Alice  Tyler,  the  appellee,  appears  to  be  now  solely  entitled  to 
the  income  of  the  trust  estate  under  the  terms  and  provisions 
of  the  Macpherson  will  (R.,  70-71).  As  heretofore  stated,  the 
appellant  Raleigh  maintained  in  his  answer  to  the  petition 
of  the  beneficiaries  against  him  and  Ralston  that  if  they  were 
ever  entitled  to  an  accounting  they  are  now  barred  bv  laches 
under  all  the  circumstances  of  the  case  (R.,  82).  ^he  sure¬ 
ties  of  the  deceased  Waggaman  have  paid  to  the  present  trus¬ 
tee  the  sum  of  $10,000  (R.,  55)  the  full  amount  of  the  pen- 


alty  on  his  bond  as  trustee  in  Equity  Cause  No.  7007.  The 
penalty  on  this  bond  as  trustee  in  said  Equity  Cause  No. 
14427  was  $17,000,  as  heretofore  stated.  Why  there  has 
been  no  attempt  to  hold  the  sureties  on  the  bond  given  by 
him  in  the  last-mentioned  case  is  unexplained. 

The  present  trustees  Ralston  and  Rust,  on  January  15, 
1000,  were  authorized  by  the  court  to  compromise  the  claim 
on  the  Iv.  E.  Malone  notes  aggregating  $4,986.66  by  releas¬ 
ing  Weslev  Heights  lots,  on  which  the  said  notes  were 
secured,  and  by  releasing  John  F.  Waggaman  as  endorser 
on  said  notes  upon  payment  by  him  of  60  per  cent  of  the 
face  value  of  said  notes  (R.,  15). 

As  heretofore  stated,  it  is  claimed  by  the  appellee  that 
Raleigh  should  be  required  to  account  for  the  following 
alleged  assets:  Cash  received  from  the  registry  of  the  court, 
$417.15;  cash  received  from  the  registry  of  the  court. 
$506.54;  Cralle  and  Fisher,  cash  payment,  $2,500,  for  the 
F  street  property  (less  $1,125.10,  being,  it  is  alleged,  all  of 
the  expenses  justified  by  the  papers  of  record  in  the  case), 
$1,373.90  ;  Cralle  and  Fisher  notes  for  deferred  payments  on 
F  street  property  secured  by  deed  of  trust  thereon,  $14,- 
959.98;  total,  $17,257.57. 

As  to  the  item  of  $417.15.  it  appears  from  the  record  (R., 
255)  that  it  was  the  net  balance  of  rents  of  the  F  street 
property  collected  by  A.  M.  Kenaday,  the  purchaser  of  said 
property  under  the  sale  made  by  Green,  trustee,  which  was 
afterwards  vacated  and  set  aside.  This  net  balance  was  in 
the  registry  of  the  court,  and  on  July  27,  1891  (R.,  256) 
the  court  ordered  that  it  be  paid  by  the  clerk  to  Waggaman 
and  Raleigh,  trustees,  or  their  solicitors  of  record.  As  to  the 
item  of  $506.54,  it  appears  by  the  record  to  have  been  a 
portion  of  the  corpus  of  the  estate,  amounting  to  $530.07, 
received  by  Chapman  Maupin,  trustee,  from  the  estate  of 
Peter  G.  Washington  (R.,  249),  by  Maupin  turned  over  to 
bis  successor  Green  (R.,  255),  who  was  duly  allowed  credit 
thereon  of  $25.85,  leaving  a  balance  of  $504.22,  to  which 


was  added  a  small  balance  of  $2.32,  making  a  total  of 
$500.54,  which  was  ordered  by  the  court  on  November  24, 
1893,  to  be  paid  by  the  clerk  to  said  Waggaman  and  Raleigh, 
trustees,  or  their  solicitors  of  record  (R.,  256). 

I  he  appellant  Raleigh  in  his  answer  (R.,  79)  admits  upon 
information  and  belief  that  said  amounts  of  $417.15  and 
$500.54  were  turned  over  to  him  and  Waggaman.  but  claims 
they  wcjre  accounted  for  to  the  beneficiaries  or  used  to  pay 
the  expenses  of  the  administration  of  the  estate,  all  of  which 
was  fully  known  to  the  beneficiaries  and  approved  by  them 
at  or  prior  to  the  time  of  his  discharge  as  trustee. 

As  to  the  attempted  charge  of  the  item  of  $1,373.90,  as 
part  of  the  $2,500  cash  payment  by  Cralle  and  Fisher,  it  is 
quite  plain,  as  already  stated,  that  the  whole  of  the  $2,500 
was  properly  disbursed  by  5\  aggaman.  The  auditor’s  repo»rt 
of  May  2,  1893,  filed  in  Equity  Cause  No.  14427,  shows 
exactly  how  all  of  the  $2,500  was  disbursed  except  $611.25. 
In  such  account  the  then  trustees  Waggaman  and  Raleigh 
were  given  credit  for  such  disbursements  and  the  account 
shows  that  they  then  held  said  $611.25  to  the  credit  of  the 
estate.  The  subsequent  order  of  the  court  of  March  12, 
1895.  in  said  Equity  Cause  No.  1442/  shows  that  the  appel¬ 
lant  Raleigh  was  allowed  for  traveling  expenses,  counsel  fees, 
etc..  $645.  which  was  more  than  sufficient  to  account  for  the 
disbursement  1  >y  said  trustees  of  said  $611.25  (R.,  114,  115). 

'Idle  case  came  on  for  hearing  in  the  lower  court  upon  the 
petition  ot  the  appellee  and  her  co-beneficiarv,  Susan  W 
Edwards,  against  the  appellants  Raleigh  and  Ralston,  their 
answers  and  amended  answers  thereto,  and  upon  the  testi¬ 
mony  taken  in  support  of  the  petition.  No  testimony  was 
taken  on  behalf  of  the  appellants. 

No  mention  was  made  in  the  pleadings  to  said  Equity 
Cause  No.  14427,  and  no  reference  was  made  to  it  in  the 
testimony  taken  in  support  of  the  petition,  although,  as 
already  stated,  in  that  cause  Mr.  T.eigh  Robinson,  one  of  the 
present  counsel  for  the  appellee,  was  allowed  a  counsel  fee  of 
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$500  for  services  performed  in  said  Equity  Cause  No.  7907. 
The  lower  court  in  a  written  opinion  (R.,  156  et  scq.)  held, 
notwithstanding  the  denial  by  the  appellant  Raleigh  under 
oath  in  his  answer,  which  denial  had  not  been  overcome  by 
any  testimony  taken  in  behalf  of  the  appellee,  that  “with 
respect  to  Raleigh  there  is  no  doubt  that  the  funds  of  the 
estate  came  into  his  hands.  The  notes,  secured  by  mort¬ 
gage.  received  upon  the  sale  of  the  real  estate  wore  in  his 
control*’  (R.,  168).  The  court  also  held  that  the  appellant 
Raleigh  had  assented  to  the  improper  investments  made  by 
Waggaman  in  each  instance,  although  knowing  nothing  of 
their  real  character,  and  that  he  received  commissions  upon 
the  bads  of  such  investments,  and  upon  the  theory  that  he 
had  rendered  the  service  of  a  trustee  in  respect  to  them,  and 
that  the  investments  must,  therefore,  be  considerd  as  having 
been  made  by  him  through  the  agency  of  his  co-trustee: 
that  he  was  still  chargeable  with  the  amount  of  the  Cralle 
and  Fisher  notes,  notwithstanding  the  subsequent  reinvest¬ 
ment  of  their  proceeds  in  other  securities  and  the  turning 
over  of  these  securities  to  his  successor  in  the  trust:  that  he 
was  chargeable  with  the  income  received  by  himself  as  co¬ 
trustee  and  should  not  be  credited  with  commissions  in  view 
of  his  failure  to  account  and  his  neglect  in  respect  to  the 
conduct  of  the  estate  (R.,  168-169).  Accordingly  the  court 
concluded  in  said  opinion  that  an  accounting  should  he  had 
wherein  Raleigh  and  Ralston  should  not  be  credited  with 
any  commissions :  that  they  should  be  charged  with  said  item 
of  $1,878.90  (>.  <?..  $2,500  corpus  received  in  cash  from  the 
sale  of  the  F  street  property  less  $1,126.10  expenses):  the 
item  of  $499.16  (i.  e.,  $504.22  corpus  received  in  cash  from 
the  registry  of  the  court  less  $5.06  clerk’s  commission)  :  the 
amount  of  the  F.  A.  Moore  note  for  $800,  dated  June  24. 
1887.  and  the  amount  of  the  two  F.  A.  Moore  notes,  aggre¬ 
gating  $1,900.  dated  February  11,  1887;  the  amount  of  the 
nine  K.  F.  Malone  notes,  aggregating  $4,980.66,  dated  Feb¬ 
ruary  13.  1899.  and  the  amount  of  the  F.  H.  G.  White  note 


for  $7,273.32,  dated  January  13,  1890,  together  with  interest 
on  said  items  of  cash  and  on  said  notes  from  the  dates  when 
the  said  items  of  cash  were  received  and  said  notes  taken  as 
investments.  In  said  accounting  it  was  also  directed  that 
the  appellants  Raleigh  and  Ralston  were  likewise  chargeable 
with  the  two  items  of  income  received  by  the  former  trustee 
in  cash  from  the  registry  of  the  court,  one  being  for  $417.15 
and  the  other  $2.32.  In  said  accounting  the  appellants 
were  directed  to  receive  credit  for  the  $10,000  paid  by  Wag- 
gaman’s  sureties  as  of  the  date  of  such  payment  and  for 
whatever  was  obtained  upon  the  compromise  with  John  F. 
Waggaman  as  of  the  date  thereof  and  for  whatever  (if  any¬ 
thing)  may  have  been  obtained  from  the  trustee  in  bank¬ 
ruptcy  of  said  Waggaman  as  of  the  date  thereof,  and  also 
should  receive  credit  on  account  of  the  income  for  any  such 
items  of  income  as  were  actually  distributed  to  the  bene¬ 
ficiaries  (R.,  174). 

After  this  opinion  was  handed  down  the  appellants 
Raleigh  and  Ralston  each  filed  a  petition  for  a  rehearing 
(R*>  89-94).  The  appellant  Raleigh  also  filed  a  motion  to 
re-refer  the  cause  to  an  examiner  with  leave  to  the  appellant 
Raleigh  to  offer  in  evidence  the  record  and  proceedings  in 
said  Equity  Cause  No.  14427,  or,  in  the  alternative,  that  he 
be  given  leave  to  offer  in  evidence  certified  copies  of  certain 
of  the  records  and  proceedings  in  that  cause  (R.,  153).  Sup¬ 
porting  his  petition  for  a  rehearing  and  the  motion  afore¬ 
said  were  affidavits  of  his  counsel  and  himself  calling  to  the 
court’s  attention  the  said  Equity  Cause  No.  14427.  In  his 
affidavit  the  counsel  for  the  appellant  Raleigh  stated  that 
he  had  made  inquiry  of  said  Raleigh  as  to  all  matters  which 
might  throw  light  upon  the  trust  fund  involved  and  the  dis¬ 
bursements  thereof  and  that  Raleigh  advised  him  that  he 
had  forgotten  all  the  details  of  the  management  of  the  trust 
estate:  that  as  his  papers  were  burned  in  the  Baltimore  fire 
of  1904  he  had  no  means  of  refreshing  his  recollection  and 
that  he,  Raleigh,  had  at  no  time  called  affiant’s  attention  to 
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the  existence  of  Equity  Cause  No.  14427,  the  existence  of 
which  was  not  known  to  afliant  until  his  attention  was  called 
thereto  by  the  appellant  Jackson  II.  Ralston  (R.,  29).  The 
affidavit  of  the  appellant  Raleigh  in  support  of  his  motion  to 
tile  additional  evidence  (R.,  154)  set  forth  that  appellant 
was  74  years  of  age,  and  that  his  health  had  been  impaired 
since  1905,  when  he  retired  from  business;  that  since  doing 
.so  he  had  had  severe  attacks  of  nervous  prostration,  com¬ 
pletely  disabling  him  for  long  periods  of  time,  and  had  also 
been  a  great  sufferer  from  rheumatism  in  various  forms;  that 
since  1905  he  had  been  under  the  care  of  physicians  prac¬ 
tical!  v  continuously,  by  reason  of  which  he  had  been  unable 
to  give  his  case  and  other  matters  proper  attention,  but  had 
to  rely  upon  others  to  take  care  of  his  interests;  that  in  addi¬ 
tion  to  this  the  Baltimore  fire  of  1904  destroyed  many  of  his 
papers  and  records,  thereby  precluding  him  from  explaining 
to  his  counsel  fully  and  in  detail  many  of  his  transactions  in 
this  cause;  that  he  does  now  recall,  however,  certain  facts 
relative  to  said  trust,  which,  for  a  time,  had  escaped  his  recol¬ 
lection  due  to  his  advanced  age,  physical,  and  mental  suffer¬ 
ing:  which,  in  substance,  were  briefly  that  a  short  time  after 
his  appointment  and  qualification  as  trustee  he  learned  cer¬ 
tain  facts  which  caused  him  to  become  apprehensive  that  his 
co-trustee  Waggaman  might  not  handle  the  trust  funds  in  the 
proper  manner,  and  especially  so  as  he  insisted  on  having 
sole  possession  and  control  of  the  trust  funds.  Affiant  there¬ 
after  requested  him  to  place  the  trust  funds  subject  to  their 
joint  order  and  control,  which  he  declined  to  do;  that  upon 
his  refusal  to  do  so  he  applied  to  the  court  in  the  proceedings 
known  as  Alice  Tyler  et  al.  vs.  Mary  N.  Tyler  et  al. ,  in  the 
Supreme  Court  of  the  District  of  Columbia,  Equity  No. 
14427.  to  have  Waggaman  required  and  directed  to  place  the 
trust  funds  under  the  joint  supervision  and  control  of  affiant 
and  himself  for  the  protection  of  all  parties  interested,  but 
the  court  declined  to  grant  his  prayer  and  dismissed  his  peti¬ 
tion  ;  that  feeling  that  any  further  effort  on  his  part  to  pro- 
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tect  himself  and  the  beneficiaries  by  securing  joint  control  of 
the  lands  would  meet  only  with  the  same  refusal  by  the 
court,  he  deemed  it  useless  to  make  further  application  to  the 
court  in  that  behalf,  and  that  he  was  led  to  that  conclusion 
by  the  terms  of  the  decree  by  which  he  was  appointed  trustee, 
it  having  provided  that  each  trustee  should  be  liable  for  his 
own  default  (R.,  154). 

in  opposition  to  the  petitions  for  rehearing  and  the  motion 
of  the  appellant  Raleigh  for  leave  to  file  additional  evidence, 
affidavits  were  filed  by  the  appellee  and  by  her  counsel, 
Messrs.  Leigh  and  Conway  Robinson  (R.,  125-127).  In  her 
affidavit,  concerning  Equity  Cause  No.  14427,  the  appellee 
stated  that  she  would  never  have  instituted  that  suit  had  its 
character,  aim,  and  object  been  explained  to  her  at  the  time; 
that  even  now,  although  she  recognizes  the  genuineness  of 
her  signature  where  it  appears  in  that  case,  she  cannot  recall 
having  known  of  any  other  suit  than  the  one  that  is  desig¬ 
nated  and  entitled  Edwards  vs.  Maupin,  Equity  No.  7907. 
and  as  far  as  she  can  remember  she  thought  and  supposed 
that  everything  had  been  done  concerning  the  trust  estate  in 
the  latter  suit.  The  affidavit  of  the  Messrs.  Robinson  is  of 
great  length,  covering  2G  printed  pages  of  the  record  (R., 
127-152).  They  deny  knowledge  of  the  existence  of  said 
Equity  Cause  No.  14427  prior  to  the  filing  of  the  petitions 
for  a  rehearing;  set  forth  that  the  same  was  instituted  to 
enable  the  trustees  Waggaman  and  Raleigh  to  illegally  and 
fraudulently  obtain  credits  and  allowances  of  and  for  large 
amounts  out  of  the  corpus  of  the  trust  estate  (R.,  145)  ; 
charge  that  by  it  the  court  was  purposely  mislead,  deceived, 
and  imposed  upon  by  the  trustees  as  were  also  their  cestui 
que  trust  (R.,  14/)  ;  that  the  motive  of  the  then  trustees  was 

e  e  and  grab  out  of  the  corpus  of  the  trust 
estate  “much  everything  in  sight  and  wrongfully,  illegally, 
and  fraudulently  appropriate  the  same  to  their  own  use  and 
to  the  use  of  their  attorneys”  (R.,  148).  They  declare  that 
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the  decrees  and  orders  therein  were  null  and  void  for  want 
of  jurisdiction  of  the  court  in  passing  and  making  them. 

Thereafter  the  lower  court  entered  an  order  denying  the 
petition  for  a  rehearing  and  the  motion  of  the  appellant 
Raleigh  for  leave  to  tile  additional  evidence,  the  orejer  recit¬ 
ing.  however,  that  in  doing  so  the  court  had  “examined  and 
considered  all  papers,  matters,  and  proceedings  in  Equity 
Cause  No.  144*27.  which  were  called  to  the  attention  of  the 
court,  just  as  if  the  same  had  been  incorporated  in  said 
motion”  (R.,  179). 

The  court  then,  on  June  30,  1914.  passed  a  decree  direct¬ 
ing  an  accounting  in  accordance  with  the  conclusions  arrived 
at  in  its  opinion  (R.,  174  et  scq.)  and  from  this  decree 
Ralston  and  Raleigh  prosecuted  the  present  appeal  (R.,  179). 

Thereafter  the  appellants  having  specified  parts  of  the  rec¬ 
ord  in  said  Equity  Cause  No.  14427  to  be  included  in  the 
transcript  of  the  record  on  appeal  in  this  cause,  the  appellee 
filed  a  motion  for  an  order  directing  the  clerk  of  the  lower 
court  not  to  include  in  the  transcript  of  the  record  the  record 
in  said  Equity  Cause  No.  14427.  or  any  of  the  papers  or  pro¬ 
ceedings  therein,  which  were  not  filed  in  Equity  Cause  No. 
7907.  but  in  its  order  granting  the  motion  the  court  included  a 
certificate  specifying  the  papers  filed  in  Equity  Cause  No. 
14427  and  not  filed  in  Equity  Cause  No.  7907.  as  the  addi¬ 
tional  papers  mentioned  in  its  order  of  June  30,  1914.  as  hav¬ 
ing  been  called  to  its  attention,  and  directed  that  the  clerk 
might  include  copies  thereof  in  the  present  transcript,  al¬ 
though  the  court  stated  that  its  understanding  was  that  they 
were  not  part  of  the  record  in  No.  7907  (R.,  193).  Accord¬ 
ingly  the  present  transcript  on  appeal  contains  only  such 
additional  papers  as  were  so  specified  by  the  court. 
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Assignments  of  Error. 

1.  The  court  erred  in  holding  that  the  benefici¬ 
aries  were  entitled  to  the  joint  action,  services,  judg¬ 
ment  and  in  all  respects  joint  participation  of  Jack- 
son  II.  Ralston  and  W.  II.  II.  Raleigh  with  Thomas 
E.  Waggaman  in  the  execution  of  the  trust  and  that 
the  said  Ralston  and  Raleigh  had,  by  acquiescence 
in  the  sole  management  of  Waggaman  and  accept¬ 
ance  of  commissions,  made  the  acts  of  Waggaman 
their  own  and  that  each  was  liable  to  the  beneficiaries 
for  the  improper  investments  made  by  Waggaman. 

2.  The  court  erred  in  decreeing  not  only  in  re¬ 
quiring  an  accounting  from  said  Ralston  and  Raleigh 
with  Waggaman,  but  also  in  finding  that  this  ac¬ 
counting  should  he  had  upon  facts  and  principles 
and  in  finding  facts  and  principles  as  follows: 

(a)  That  the  said  Ralston  and  Raleigh  had  in  any 
respects  been  guilty  of  any  misfeasance  in  office  or 
violation  or  breach  of  their  fiduciary  duties  so  that 
they  should  not  he  allowed  any  commissions. 

(h)  That  they  had  either  of  them  neglected  or 
breached  their  fiduciary  duties  so  as  to  be  denied  any 
commissions. 

(d)  That  the  said  Ralston  and  Raleigh  should  be 
held  responsible  for  any  of  the  following  items: 
$1,373.90;  $499.16;  each  of  .said  items  having  been 
fully  accounted  for  and  distributed  under  and  by 
direction  of  the  orders  of  the  Supreme  Court  of  the 
District  of  Columbia  in  equity  14,427 ;  or  for  the 
amount  of  the  note  of  one  Fannie  A.  Moore  for  $800, 
the  same  having  been  paid  to  Ralston  and  Rust, 
trustees,  and  then  and  now  in  their  possession  as  such 
trustees;  or  for  the  amount  of  two  F.  A.  Moore  notes 
aggregating  $1,900.00;  or  for  the  amount  of  one 
note  of  F.  II.  G.  M  bite  for  $7,273.32,  the  same  hav¬ 
ing  been  more  than  covered  by  the  sum  of  $10,000.00 
obtained  by  said  Ralston  from  the  bondsmen  of 
Thomas  E.  Waggaman;  or  for  the  nine  Kate  E. 
Malone  notes  aggregating  $4,986.66,  the  same  having 
been  secured  by  a  first  trust  taken  by  said  Thomas  E. 
Waggaman  long  before  said  Ralston  became  trustee 


and  realized  upon  by  him  as  trustee  to  the  extent  of 
sixty  per  cent  of  their  face  value;  and  in  holding 
said  Ralston  and  Raleigh  liable  for  any  or  any  part 
of  said  notes,  or  interest  thereon,  the  control  of  the 
securities  of  the  estate  having  been  left,  by  the  order 
of  the  Supreme  Court  of  the  District  of  Columbia, 
in  the  hands  of  Thomas  E.  Waggaman  as  trustee; 
and  the  court  further  erred  in  finding  that  any  of 
said  notes  were  secured  upon  real  estate  in  which 
Thomas  E.  Waggaman  owned  a  considerable  interest 
as  a  fact  against  said  Ralston  and  Raleigh,  trustees, 
neither  of  them  having  been  shown  to  have  any 
knowledge  or  reason  to  believe  that  such  fact  existed 
until  long  after  Thomas  E.  Waggaman  ceased  to  be 
a  trustee,  and  further  in  finding  as  a  material  fact 
that  any  of  said  notes  were  secured  by  second  or  third 
trusts,  and  in  further  finding  that  in  any  instance 
any  part  of  the  real  estate  upon  which  said  notes 
purported  to  have  been  secured  had  been  released 
without  the  knowledge  or  consent  of  the  said  cestui 
qui  trust ,  it  not  being  shown  that  said  Ralston  and 
Raleigh  had  any  knowledge  thereof  or  means  of 
preventing  such  release  or  in  finding  as  a  material 
fact  that  new  trusts  had  thereafter  been  placed  of 
record  upon  the  property  so  released,  and  in  finding 
that  Ralston  and  Raleigh  would  be  chargeable  with 
or  should  account  for  the  amount  of  any  of  such 
items,  together  with  interest  thereon,  except  as  they 
have  accounted  for  them  as  heretofore  stated  in  this 
sentence. 

(e)  In  finding  that  the  said  Ralston  and  Raleigh 
were  chargeable  with  two  items  of  '$41  <  .1-)  and  $2.32. 
or  that  neither  of  said  items  was  ever  distributed  to 
the  beneficiaries,  but  was  retained  by  Waggaman  and 
Raleigh,  or  in  finding  that  numerous  other  items  of 
income  were  so  received  in  cash  or  any  such  items 
which  had  never  been  distributed  to  the  cestui  qne 
truster) t  be  retained  by  them  as  commissions  and  in 
finding  that  they  were  chargeable  with  interest 
thereon,  and  on  the  cash  items  enumerated  under 
this  heading  “e”  or  that  they  were  ever  retained  as 
commissions  or  otherwise. 

(/)  In  finding  that  in  stating  the  fiduciary  ac- 
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counts  the  said  Ralston  and  Raleigh  should  receive 
no  credit  for  any  items  of  income  retained  by  them 
as  commissions  or  in  finding  that  they  had  ever  re¬ 
tained  or  in  anywise  were  responsible  for  any  other 
sums  whatsoever. 

3.  The  court  further  erred  in  referring  the  cause 
to  the  Auditor,  no  accounting  having  been  shown  to 
be  due  or  proper  and  particularly  in  referring  it  to 
the  auditor  under  the  terms  and  conditions  in  the 
decree  hereinbefore  referred  to  and  under  the  finding 
of  facts  and  principles  therein  declared  to  he  estab¬ 
lished,  and  in  directing  that  on  such  account: 

(a)  The  auditor  should  state  an  account  of  Wag- 
gaman  and  Raleigh  under  the  provisions  of  their 
trust. 

( b )  That  he  should  state  an  account  of  Wagga- 
man  and  Ralston  with  the  beneficiaries  of  the  trust. 

4.  The  court  erred  in  refusing  petitions  of  said  • 
Ralston  and  Raleigh  for  a  rehearing,  and  the  mo¬ 
tion  of  said  Raleigh  for  a  re-reference  or  for  leave  to 
file  certified  copies  of  the  pleadings  of  Raleigh  and 
Waggaman  and  the  order  of  court  herein  in  equity 
cause  No.  14.427,  such  refusal  being  under  the  cir¬ 
cumstances  of  this  case  a  gross  abuse  of  discretion, 
particularly  in  that  the  result  was,  with  the  knowl¬ 
edge  of  the  court,  to  hold  Ralston  and  Raleigh  re¬ 
sponsible  for  an  amount,  with  interest,  aggregating 
several  thousands  of  dollars,  which  had  been  duly 
and  properly  accounted  for  and  distributed  under 
the  orders  of  this  court,  and  for  investments  made 
when  the  fund  was  under  the  orders  of  this  court, 
under  the  exclusive  management  and  control  of 
Thomas  E.  Waggaman. 

5.  The  court  erred  in  finding  Raleigh  and  Ralston, 
or  either  of  them,  liable  for  the  acts  or  default  of 
Waggaman,  in  view  of  the  fact  that  the  order  of  the 
court  appointing  Waggaman  and  Raleigh  trustees 
(said  Ralston  succeeding  said  Raleigh)  expressly  pro¬ 
vided  that  each  of  said  trustees.  Waggaman  and 
Raleigh,  should  only  he  liable  for  his  own  default, 
and  each  of  said  trustees  having  given  a  separate 
bond. 

6.  The  court  erred  in  finding  the  respondents 


Raleigh  and  Ralston,  or  either  of  them,  responsible 
for  a  misappropriation  by  the  trustee,  Waggaman, 
of  the  trust  funds  and  notes  while  they  were  in  his 
sole  control,  the  Supreme  Court  of  the  District  of 
Columbia,  holding  an  equity  court  in  equity  cause 
No.  1-1.427.  having  expressly  and  directly  denied  a 
petition  hv  Raleigh  for  an  order  compelling  his  co¬ 
trustee  Waggaman  to  deposit  the  money  and  trust 
notes  in  his  sole  possession  to  the  joint  credit  of 
Waggaman  and  Raleigh,  trustees.  The  same  court, 
in  equity  cause  No.  <907,  had  no  right  or  power 
to  treat  >uch  order  in  No.  14.42<  as  of  no  effect. 

7.  The  court  erred  in  charging  said  Ralston  and 
Raleigh  interest  at  the  rate  of  six  per  cent  per  an¬ 
num  on  the  amount  of  moneys  lost  because  of  the 
action  of  Waggaman.  there  being  no  evidence  to 
show  that  if  said  funds  had  not  been  lost  they  would 
have  been  invested  by  the  trustees  under  directions 
of  the  court  so  as  to  have  realized  interest  at  the  rate 
of  six  per  cent  per  annum. 

S.  There  being  no  evidence  to  show  that  the  said 
Raleigh,  as  trustee,  ever  actually  came  into  possession 
of  the  trust  fund,  or  any  part  of  it.  the  lower  court 
erred  in  holding  him,  and  his  successor  Ralston, 
liable  for  misappropriation  or  misapplication  by 
their  co-trustee  Waggaman  of  the  trust  funds. 

9.  There  being  no  evidence  in  this  case  that  the 

<aid  Raleigh  as  trustee  ever  entered  into  any  agree¬ 
ment  hv  which  he  was  to  he  hound  for  his  co-trustee 
Waggaman  (hut  on  the  contrary  the  order  of  his 
appointment  having  expressly  provided  that  lie 
should  he  liable  only  for  his  own  default  )  or  that  he 
voluntarily  co-operated  or  connived  with  said  \\  agga- 
man  to  misappropriate  or  misapply  the  trust  funds, 
the  lower  court  erred  in  holding  him.  and  his  suc¬ 
cessor  Ralston,  liable  for  the  default  of  said  Wagga¬ 
man.  . 

10.  The  lower  court  at  the  request,  or  with  the 

acquiescence  and  consent  of  the  beneficiaries  of  the 
trust  estate,  having  appointed  said  Waggaman  and 
said  Raleigh  trustees  with  knowledge  of  the  residence 
of  said  Waggaman  and  the  non-residence  of  said 
Raleigh,  and  with  such  knowledge  having  provided 
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in  the  order  appointing  them  that  each  of  said  trus¬ 
tees  should  he  liable  only  for  his  own  default,  said 
court  erred  in  holding  that  the  non-resident  trustee, 
Raleigh,  was  liable  for  the  acts  of  default  of  his  co- 
trustee  Waggaman,  particularly  in  view  of  the  fact 
that  the  same  court  had  on  the  showing  by  said 
Raleigh  that  the  said  Waggaman  had  secured  and 
was  exercising  sole  control  over  the  trust  estate  re¬ 
fused  to  disturb  such  sole  control  and  permitted  said 
Waggaman  to  continue  in  it. 

11.  The  court  below  erred  in  not  holding  that  the 
effort  of  the  beneficiaries  of  the  trust  estate  to  make 
said  Raleigh,  and  his  successor  Ralston,  liable  for 
the  acts  of  default  of  their  co-trustee  Waggaman  was 
an  afterthought  and  not  entitled  to  the  approval 
of  a  court  of  equity,  in  view  of  the  facts  as  shown  by 
the  record  namely,  that  said  beneficiaries  sought  the 
removal  of  said  Raleigh  as  trustee  by  reason  of  his 
non-residence  and  his  alleged  failure  to  assume  joint 
control  with  his  said  co-trustee  Waggaman  of  the 
trust  fund  and  acquiesced  in  the  resignation  of  said 
Raleigh  as  such  trustee  and  requested  the  substitution 
of  said  Ralston  as  trustee  in  his  place,  and  asquiesced 
in  said  resignation  and  substitution,  with  no  sugges¬ 
tion  that  said  Raleigh  should  state  an  account  as 
trustee  notwithstanding  they  were  constantly  in  re¬ 
ceipt  of  statements  of  the  accounts  of  the  trustees. 

12.  The  court  erred  in  making  any  finding  what¬ 
soever,  of  law  or  of  fact,  against  the  respondents  Ral¬ 
ston  and  Raleigh  and  in  not  dismissing  with  costs 
the  petition  filed  against  them. 


ARGUMENT. 


I. 

There  being  no  evidence  to  show  that  the  appellant 
Raleigh,  as  trustee,  ever  actually  came  into  the  possession 
of  the  trust  fund,  or  any  part  of  it,  the  lower  court  erred 
in  holding  him  liable  for  misappropriation  or  misapplication 
by  his  co-trustee,  Waggaman,  of  the  trust  funds. 

( See  <St li  Assignment  of  Error,  R.,  p.  183,  There  Num¬ 
bered  13th.) 

Waggaman,  as  managing  trustee,  had  sole  control  of  the 
cash  and  notes  which  represented  the  trust  fund  after  the 
sale  of  the  real  estate,  and  appellant  Raleigh  never  actually 
received,  or  had  in  his  possession  or  control,  either  sepa¬ 
rately  or  jointly  with  Waggaman,  any  of  said  funds  and 
securities,  lie  being  expressly  excluded  from  such  joint  pos¬ 
session  and  control,  not  only  at  the  instance  ot  the  piesent 
petitioner,  hut  by  an  order  of  the  court,  denying  his  peti¬ 
tion  therefor,  and  against  his  protest. 


Aside  from  this  petition  for  joint  control  and  the  resulting 
order  of  the  court  thereon  there  is  no  testimony  on  this 
point  in  the  case;  hut  the  appellant  Raleigh  in  his  answer 
(j).  78)  positively  states  that  he  never  actually  received 
any  of  said  cash  or  notes,  and  the  court  in  its  opinion  (p. 
ir>0)  affirmatively  finds  that  this  averment  is  responsive  to 
the  allegation-  in  the  petition,  thus  constituting  it  evidence 
for  the  defendant,  as  appellee  offered  no  evidence  in  denial 


of  it. 

On  this  state  of  facts  the  law  is  clear  that  no  liability 
attaches  to  a  passive  trustee  who  has  never  actually  received 
the  funds,  and  where  said  funds  are  misapplied  by  his  co¬ 
trustee  without  his  actual  knowledge  and  in  the  absence  of 


any  circumstances  which  ought  to  arouse  his  suspicions  or 
put  him  on  his  guard. 

State  vs.  Guilford,  18  Ohio,  500,  509. 

Matter  of  Westerfield,  53  N.  Y.  Supp.,  25 ;  32  App. 
Div.,  324. 

Colburn  vs.  Grant,  16  App.  D.  C.,  107 ;  181  U.  S., 
601. 

Peter  vs.  Beverly,  35  U.  S.  (10  Pet.),  532. 

McBurney  vs.  Carson,  99  U.  S.,  567,  holding  that 
an  executor  guilty  of  a  devastavit  and  a  trustee 
guilty  of  a  breach  of  trust  are  held  liable  upon  the 
same  principle  and  to  the  same  extent. 

Glenn  vs.  McKim,  3  Gill,  366  (Md.). 

Bruen  vs.  Gillet,  115  N.  Y.,  10. 

Ormiston  vs.  Olcott,  84  N.  Y.,  339. 

Croft  vs.  Williams,  88  X.  Y.,  384. 

McCabe  vs.  Fowler,  84  N.  Y.,  314. 

Wilmerding  vs.  McKesson,  103  N.  Y.,  329,  338. 
Matter  of  Halstead,  44  Mise.  (N.  Y.),  178;  affirmed 
in  110  App.  Div.,  909;  reaffirmed  in  184  N.  Y., 
563. 

Stowe  vs.  Bowen,  99  Mass.,  194. 

McKim  vs.  Aulbach,  130  Mass.,  481. 

Worth  vs.  McAden,  21  N.  C.,  199. 

Fesmire’s  Estate,  134  Pa.  St.,  67. 

28  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  1069  et  seq. 

In  Ormiston  vs.  Olcott,  84  N.  Y.,  339,  the  court,  at  page 
346,  said: 

“It  is  admitted  that  up  to  the  death  of  Morse,  the 
defendant,  although  coexecutor,  took  no  part  in  the 
management  of  the  trust.  It  is  claimed  that  this 
was  negligence  which  rendered  him  liable  for  the 

misconduct  of  Morse." 

* 

(Note. — All  the  assets  of  the  estate  had  passed  into  the 
possession  of  Morse,  and  upon  his  death  it  was  found  that 
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ho  had  mingled  the  assets  with  his  own,  and  had  partly  eon* 
verted  them  to  his  own  use  and  partly  lost  them  by  unsafe 
investments.) 

The  court  overruled  this  contention,  saying  (p.  346)  : 

“There  would  he  neither  wisdom  nor  justice  in  a 
rule  which  would  practically  end  in  making  a  trus¬ 
tee  a  guarantor  of  the  diligence  and  good  faith  of 
his  associates,  and  hold  him  responsible  for  acts 
which  he  did  not  commit  and  could  not  prevent.” 

And  at  page  347 : 

"We  cannot  as  yet  know  that  an  ultimate  loss  will, 
in  fact  result,  and  would  not  he  justified  in  assuming 
it  to  he  certain,  and.  on  the  present  state  of  facts, 
cli arcing  the  executor  with  the  whole  fund.  The 
dutv  of  an  executor  is  difficult  and  delicate,  and 
somewhat  perilous  even  under  favorable  circum¬ 
stance'.  And  while  no  rule  of  proper  responsibility 
should  he  relaxed,  yet  where  he  acts  honestly  and  in 
good  faith,  and  with  reasonable  prudence  and  discre¬ 
tion.  he  should  not  be  held  liable  for  unfortunate 
results  which  he  could  not  be  expected  to  foresee  and 
was  powerless  to  prevent. 

In  Croft  vs.  Williams,  88  N.  Y.,  384,  it  is  said  at  pages 
388.  389: 

■‘One  mail  sit  y tussive  and  see  the  other  receive  the 
funds  of  the  estate,  and,  making  no  objection,  be 
deemed  to  assent,  but  that  does  not  make  him  re¬ 
sponsible  for  what  has  been  received.  He  must  in 
some  manner  knoic  and  assent  to  the  misapplication, 
he  mast  be  a  consenting  part //  to  the  waste,  or  neglect 
some  data  consequent  upon  his  knowledge  of  a  mis¬ 
application  intended  or  in  progress ” 

to  Wilmerding  vs.  McKesson,  103  N.  A .,  329,  at  p.  338, 
the  court  said: 

“Cases  may  arise  where  one  executor  is  responsible 
for  the  acts  of  his  co-executor  in  the  management  of 
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funds  which  have  come  into  his  hands,  but  where  the 
funds  of  the  estate  were  lawfully  received  by  one  of 
the  executors,  or  were  originally  in  his  hands,  or 
properly  paid  to  him  in  the  due  course  of  administra¬ 
tion,  and  there  is  nothing  to  excite  suspicion  as  to  the 
integrity  or  responsibility  of  such  trustee,  or  to  create 
a  belief  that  the  funds  have  been  improperly  used  or 
invested  in  violation  of  the  established  rules  applica¬ 
ble  to  such  cases,  or  were  unlawfully  allowed  to  re¬ 
main  uninvested,  there  is  no  rule  which  charges  the 
executor  or  trustee  who  has  not  control  of  the  fund 
with  the  wrongful  acts  or  misconduct  of  his  asso¬ 
ciate.” 


The  court  held  in  that  case  that  McKesson,  an  inactive 
trustee,  while  liable  for  permitting  a  portion  of  the  funds  to 
he  loaned  to  his  co-trustee’s  firm,  was  not  liable  for  a  wrong¬ 
ful  conversion  of  the  securities  of  the  estate  hv  his  co-trustee, 
Wilmerding,  without  his,  McKesson’s,  knowledge  or  con¬ 
sent;  and  further,  that  this  loss,  caused  by  the  wrongful  con¬ 
version  by  Wilmerding,  without  McKesson’s  knowledge  and 
with  nothing  to  excite  his  suspicion  that  his  co-trustee  would 
ho  guilty  of  the  misapplication  of  the  funds  of  the  estate,  did 
not  make  him  responsible.  As  to  this  portion  of  the  fund. 
McKesson  was  held  not  to  he  chargeable  “with  culpable  neg¬ 
ligence,  and  none  of  the  decisions  sustain  the  rule  under  the 
facts  presented  that  he  should  be  held  to  the  most  strict  and 
rigid  accountability.” 

Tn  Bruen  vs.  Gillett,  115  N.  Y.,  10,  the  facts  and  the 
decision  of  the  court  were  practically  the  same  as  in  Wil- 
merdinfj  vs.  McKesson. 

Tn  Ohio  vs.  Guilford,  15  Ohio.  593,  it  appeared  that  the 
respondents,  Guilford  and  two  others,  were  cotrustees  with 
Jacob  Williams.  The  respondents  in  1835  appointee!  Wil¬ 
liams  treasurer,  and  authorized  him  to  collect  the  rents 
arising  from  the  trust  property,  and  paid  no  further  atten¬ 
tion  to  the  matter.  From  1835  to  1840  Williams  collected 
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of  the  trust  fund  over  $6,000.  lie  applied  this  money  to 
his  own  use,  became  insolvent,  and  it  was  lost.  The  co¬ 
trustees  demanded  no  security  of  Williams,  kept  no  account, 
and  had  no  settlement  with  him  during  this  period  of  time. 
They  regarded  Williams  as  an  honest  and  responsible  man, 
and  committed  the  whole  matter  to  his  charge  and  control. 

Respondents  were  held  liable  for  M  illiams’  misconduct  on 
the  ground  that  if  cotrustees  authorize  one  of  their  number 
to  receive  and  control  the  trust  fund  and  are  negligent  in 
taking  security  and  looking  after  the  fund  and  it  is  lost  by 
the  defalcation  of  the  trustee  having  such  control,  all  the 
trustees  are  responsible. 

A  rehearing  was  granted  in  this  case,  the  defendants 
claiming  that  they  had  a  good  defense — that  they  had  not 
been  guilty  of  negligence  in  the  matter  of  the  possession  of, 
the  fund  by  Williams,  but,  on  the  contrary,  had  endeavored 
to  withdraw  it  from  him ;  and  they  had  been  put  off  their 
guard,  and  did  not  make  their  full  defense,  in  consequence 
of  an  agreement  with  complainant’s  counsel  to  continue  the 
case,  which  they  relied  upon,  but  which  agreement  the  court 
did  not  receive  till  after  the  opinion  was  delivered. 

On  this  rehearing  (18  Ohio,  500)  it  was  shown,  in  the 
language  of  the  court,  at  page  511,  that 

“So  soon  as  it  was  ascertained  that  Williams  had 
any  considerable  sum  of  money  in  hand,  they 
promptly  and  peremptorily  ordered  that  a  deposit  of 
the  same  and  of  all  moneys  that  should  afterwards 
come  into  his  hand5,  should  be  made  in  the  trust 
department  of  the  Life  Insurance  and  Trust  Com¬ 
pany;  and  this,  too,  although  at  the  time  Williams 
proposed  to  keep  the  money  at  six  per  cent  interest, 
and  to  give  a  mortgage  to  secure  the  same  upon  his 
house  and  lot  on  Main  street.  Subsequently,  at  a 
meeting  of  the  trustees  Williams  assured  them  that 
this  order  had  been  complied  with  and  voluntarily 
produced  his  ‘bank  book’  in  corroboration  of  what  he 
said.  By  such  conduct  the  defendants  were  thrown 
off  their  guard,  and  the  loss  ensued.” 
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“It  is  most  probable  that  if  their  own  private  prop¬ 
erty,  to  an  equal  amount,  had  been  thus  managed  by 
Williams,  they  would  have  taken  no  greater  precau¬ 
tionary  measures  to  insure  its  safety.” 

And  the  court  quotes,  with  approval,  an  early  English  case 
as  follows: 

“He  inquired  into  the  disposition  made  of  the 
money,  and  was  told  by  his  colleague,  whose  truth 
had  never  been  doubted,  that  the  whole  was  invested 
in  bonds,  secured  by  a  mortgage  on  a  landed  estate 
which  was  pointed  out.” 

“To  require  him  to  have  dealt  with  his  colleague 
as  a  rogue,  by  calling  for  the  securities,  would  require 
of  him  the  highest  and  most  exact  vigilance ;  a  degree 
of  it  that  would  ruin  every  guardian.  No  rate  of 
commissions  would  compensate  the  risk  of  such  a 
trust,  and  no  man  of  prudence  would  accept  it 
*  *  *  the  principle  of  accountability  for  the  omis¬ 

sion  of  every  measure  of  imaginary  precaution  which 
human  sagacity  might  have  foreseen  would  be  im¬ 
practicable  in  a  country  where  counsel  cannot  be  con¬ 
sulted  at  every  step  without  incurring  an  expense  that 
would  often  swallow  up  the  estate. 

The  court  found  that  Guilford  and  the  others  had  acted 
with  entire  good  faith  and  with  reasonable  vigilance,  and  dis¬ 
missed  the  bill. 

In  Fesmire’s  Estate,  134  Pa.  St.,  67,  it  was  held  that  a 
trustee  is  not  an  insurer  of  the  trust  funds  against  the  pos¬ 
sibility  of  lo^s  nor  a  surety  for  his  co-trustee,  and  in  McCabe 
vs.  Fowler,  84  N.  Y.,  314,  it  was  held  that  a  trustee  is  not  a 
fix  responsibility  upon  co-trustees  not  otherwise  responsible, 
that  the  mere  acceptance  of  commissions  is  not  sufficient  to 
guarantor  of  his  co-trustee. 
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II. 

The  fact  that  the  appellant  Raleigh  received  commissions 
as  trustee  should  not  of  itself  render  him  liable  for  the  acts 
of  default’  of  his  co-trustee  Waggaman. 

(See  First  Assignment  of  Error,  R.,  p.  180.) 

The  court,  in  its  opinion,  lays  particular  stress  upon  the 
effect  of  the  receipt  and  acceptance  of  commissions  by  the 
appellant  Raleigh,  saying: 

“lie  received  commissions  upon  the  basis  of  the 
investments  and  upon  the  theory  that  he  had  ren¬ 
dered  the  service  of  a  trustee  in  respect  to  them”  (R.. 
168). 

And  again  the  court  asks,  as  to  the  defendant  Ralston 
(though  it  is  clear  the  language  is  intended  to  apply  as  well 
to  the  defendant  Raleigh)  : 

‘‘How  could  Ralston  receive  pay  for  the  active  per¬ 
formance  of  the  duties  of  a  trustee  without  making 
himself  responsible  for  the  work  for  which  he  wa- 
taking  pay?”  (R.,  169.) 

And  again : 

‘‘Whenever  he  received  a  commission  from  the  ben¬ 
eficiaries  lie  said  to  them,  impliedly:  T  have  rendered 
you  the  service  for  which  I  am  asking  and  allowing 
you  to  pay  me.  If  I  have  not  done  it  personally,  I 
have  done  it  by  another.’  If  he  had  declined  to  re¬ 
ceive  ann  commission,  saying  to  the  beneficiaries:  ‘I 
am  taking  no  active  part  in  the  trust;  T  am  not  in 
actual  possession  of  any  of  the  fund,  and  under  my 
bond  and  the  order  appointing  me  T  am  liable  only 
for  my  own  default  and  not  for  any  default  of  my  co¬ 
trustee.  therefore  I  will  accept  no  commission.’  a 
very  different  situation  would  have  been  presented. 

*  *  *  It  is  hard  to  conceive  how  any  stronger 

assurance  can  be  given  that  services  have  been  per¬ 
formed  than  by  taking  pay  therefor”  (R.,  169). 
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It  is  submitted  that  the  court  gives  undue  weight  to  this 
consideration,  and  virtually  rests  its  opinion  and  consequent 
decree  thereon,  seemingly  taking  it  for  granted  that  the  law 
on  the  point  supports  the  conclusion  reached.  An  investiga¬ 
tion  of  the  adjudged  cases,  however,  discloses  that  the  court 
was  in  error  on  this  point,  it  having  been  expressly  decided 
that  the  mere  acceptance  of  commissions  is  not  sufficient  to 
fix  responsibility  upon  co-trustees  not  otherwise  responsible. 

In  re  Westerfield,  53  N.  Y.  Supp.,  25;  32  App.  Div., 
324. 

In  re  Rogers,  53  N.  Y.  Supp.,  25  and  1113;  31  App. 
Div.,  632. 

In  re  Westerfield,  53  N.  Y.  Supp.,  1118. 

But  aside  from  this  being  of  the  law,  the  whole  theory 
of  the  court’s  reasoning  is  overturned  by  the  positive  testi¬ 
mony  ot  the  petitioner  that  she  relied  solely  on  W  aggaman 
for  the  protection  of  her  interests,  and  did  not  want  any 
other  trustee. 

And  again,  if  a  portion  of  the  commissions  had  not  been 
allowed  to  Raleigh,  then  Y\  aggaman  would  have  received 
the  whole,  and  the  petitioners  would  have  been  no  better  off. 

« 

III. 

Even  if  it  should  be  held  that  the  appellants  are  charge¬ 
able  with  the  default  of  Waggaman,  that  fact  should  not  de¬ 
prive  them,  in  any  accounting  ordered,  of  the  right  to  com¬ 
missions. 

(See  Assignments  of  Error  2  (a)  and  (/),  R.,  pp.  181-2.) 

In  the  decree  appealed  from  the  court  in  the  accounting 
it  ordered  expressly  provided  that  the  appellants  should  not 
be  allowed  any  trustee's  commissions,  on  the  theory  that 
their  negligence  had  been  so  gross  that  they  should  be  made 


40 


to  suffer  that  penalty.  In  so  doing,  we  submit  a  grave  in¬ 
justice  was  done  both  of  them.  As  the  record  shows,  the 
appellant  Raleigh,  by  his  own  efforts,  caused  the  litigation 
to  be  instituted  which  resulted  in  the  sale  of  the  trust  estate 
by  the  trustee  Green  for  $11,000  being  set  aside,  and  after 
he  was  appointed  trustee  with  Waggaman  succeeded  in  sell¬ 
ing  that  estate  for  $17,000,  thus  saving  the  estate  $6,000. 
In  doing  this  he  spent  much  of  his  own  time  and  over  $500 
of  his  own  money,  which  expenditure  of  money  will,  if  the 
decree  appealed  from  be  affirmed,  be  lost  to  him,  although 
he  was  made  an  allowance  for  it  in  Equity  Cause  No.  14427. 
The  appellant  Ralston,  after  the  discovery  of  Waggaman’s 
default  as  trustee,  by  his  own  unaided  efforts  succeeded  in 
recovering  from  the  sureties  on  Waggaman’s  bond,  for  the 
benefit  of  the  trust  estate,  $10,000,  which  sum  is  now  to  its 
credit.  Depriving  him  of  commissions  will  deprive  him  of 
all  right  to  compensation  for  such  efforts,  with  their  conse¬ 
quent  expenditure  of  time  and  money,  and  incidentally  will 
increase  any  award  against  the  appellant  Raleigh  in  favor 
of  the  appellee,  as  it  will  decrease  the  right  of  both  appel¬ 
lants  to  credits  in  the  accounting  ordered.  In  addition  to 
this  recovery  from  Waggaman's  sureties,  Ralston  succeeded 
in  negotiating  a  compromise — which  was  approved  by  the 
court — of  the  claim  of  the  estate  against  John  F.  Waggaman 
as  endorser  on  certain  notes,  thereby  saving  to  the  estate 
over  $3,000.  For  this  service  also,  if  the  decree  appealed 
from  is  affirmed,  he  also  will  be  deprived  of  compensation, 
and.  incidentally,  the  recovery  against  Raleigh  will  be  corre¬ 
spondingly  increased. 
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IV. 

The  appellant  Raleigh  having  been  excluded  from  par¬ 
ticipation  in  the  management  of  the  trust  estate  by  his  co¬ 
trustee,  Waggaman,  he  cannot  properly  be  held  for  the  sub¬ 
sequent  mismanagement  and  malfeasance  of  such  co-trustee. 

(See  Sixth  Assignment  of  Error,  R.,  p.  183,  there  Num¬ 
bered  10th.) 

In  Wester  field’s  Case ,  already  referred  to,  it  was  decided 
that  where  a  trustee  is  excluded,  with  the  consent  of  the 
beneficiaries,  from  any  active  participation  in  the  manage¬ 
ment  of  the  trust  or  custody  of  the  trust  fund  he  is  under  no 
obligation  to  maintain  an  active  oversight  of  his  associate, 
and  will  incur  no  liability  for  misappropriations  of  the  funds 
by  the  active  trustee,  of  which  he  has  no  notice. 

In  the  case  at  bar  there  was  not  only  an  exclusion  of  the 
appellant  Raleigh  by  consent  of  the  petitioner,  but  also  an 

an  express  order  of  court  ruling  upon 
that  very  point,  and  that  point  alone.  By  that  order  the 
court  informed  him  that  he  was  not  entitled  to  joint  control 
of  the  funds;  that  they  were  safe  in  Waggaman’s  hands,  and 
that  he  would  be  justified  in  leaving  them  in  the  sole  cus¬ 
tody  ot  Waggaman.  To  have  further  sought  such  custody 
and  control  of  the  funds,  with  no  further  reasons  therefor, 
would  have  been  of  no  avail,  and,  indeed,  would  have  been  to 
act  in  defiance  and  contempt  of  the  order  of  the  court, 

American  Bonding  Co.  vs.  Richardson,  214  Fed 
897. 

But  we  are  told  that  he  should  have  supervised  the  rein¬ 
vestments  of  the  funds.  We  do  not  so  understanding  the 
law  as  applicable  to  the  facts  of  this  case. 

Ormiston  vs.  Olcott,  84  N.  Y.,  339. 

Amer.  Bond.  Co.  vs.  Richardson,  214  Fed.,  897. 

Ohio  vs.  Guilford,  18  Ohio,  500. 

Bruen  vs.  Gillet,  115  N.  Y.,  10. 

Wilmerding  vs.  McKesson,  103  N.  Y.,  329. 
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Besides,  it  does  not  appear  that  any  reasonable  degree  of 
supervision  on  his  part  would  have  prevented  the  conditions 
disclosed  by  Waggaman’s  failure.  Waggaman,  though  in 
the  full  confidence  of  the  court,  as  indicated  to  Raleigh  by 
its  positive  order,  had  entered  upon  a  fraudulent  course  of 
concealment  and  active  misrepresentation  of  the  facts  and 
circumstances  connected  with  his  investments,  and,  under 
the  circumstances  in  this  case,  the  defendant  Raleigh,  acting 
as  he  did  in  entire  good  faith,  is  not  to  be  censured  or  penal¬ 
ized  for  relying  upon  Waggaman’s  representations,  for  he 
was  certainly  not  called  upon  to  regard  Waggaman  a<  an 
object  of  suspicion  or  to  make  an  expensive  investigation  of 

the  land  records. 

Amer.  Bond.  Co.  vs.  Richardson,  214  Fed.,  897. 

Ohio  vs.  Guilford,  18  Ohio,  500. 

Ormiston  vs.  Olcott,  84  N.  Y.,  339,  347. 

Wilmerding  vs.  McKesson,  103  T.,  329. 


The  observations  of  the  "L  nited  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  in  the  case  of  American  Bond¬ 
ing  Company  vs.  Richardson,  214  Fed.,  897,  decided  in 
1914.  are  peculiarly  applicable  to  the  situation  here  pre¬ 
sented.  In  that  case  the  effort  was  to  hold  Richardson,  a 
trustee  in  Ohio,  liable  for  the  defaults  of  his  Indiana  co¬ 
trustee.  Buck,  who.  it  was  disclosed  after  his  death,  had 


fraudulently  released  and  misappropriated  the  proceeds  of 
certain  mortgages  in  which  the  funds  were  invested,  and 
which  Buck  continued  to  report  as  subsisting  assets.  The 


court  said,  at  page  902 : 


“The  complainant  was  at  all  times  fully  informed 
as  to  the  condition  and  method  of  the  administration 
of  the  trust  estate,  and  made  no  objection  or  protest 
until  after  the  death  of  Buck  and  the  discovery  of 
his  defalcation.  Even  at  this  late  day,  the  gist  of 
its  complaint  is  that  Richardson  was  negligent  in 
that  he  failed  to  personally  examine  the  securities 
held  bv  his  co-trustee  or  to  investigate  the  Indiana 


records,  and  thus  to  discover  that  fictitious  mortgages 
were  being  reported.  But  to  have  done  either  would 
have  been  to  act  contrary  to  the  advice  of‘  his  coun¬ 
sel  and  in  violation  of  the  direction  of  the  probate 
court.  Besides,  Buck  was  the  older  trustee,  appointed 
by  the  creator  of  the  trust,  and  was  a  man  of  reputed 
ability,  honesty  and  integrity.  His  reports  were 
made  regularly,  and  the  apparent  income  from  the 
trustee  funds  was  paid  promptly  to  the  beneficiaries. 
There  was  no  reason  to  suspect  him  of  dishonesty. 
Under  these  circumstances,  it  cannot  be  said  that 
Richardson  was  negligent,  or  that  he  was  lacking  in 
care,  prudence  and  diligence  in  his  actions  with 
reference  to  the  trust  property.” 

And  it  should  be  added  that  if  the  appellant  Raleigh  had 
positively  seen  that  proper  investments  were  made  it  would 
have  been  no  real  protection  to  him  and  the  beneficiaries  as 
long  as  Waggaman  was  permitted  by  the  court  to  have  sole 
possession  and  control  of  the  funds,  and  was  thus  in  a  posi¬ 
tion  to  misapply  them  at  any  time  without  the  knowledge  of 
Raleigh,  in  this  view  of  the  case  it  is  evident  that  the  court 
by  excluding  Raleigh  from  custody  and  control  of  the  funds 
must  have  considered  him  exempt  from  liability  for  their 
possible  misappropriation  by  Waggaman.  It  certainly  so 
led  him  to  believe,  and  would  have  led  any  rational  person 
so  to  beelieve,  when  it  passed  the  order  in  question. 

It  is  respectfully  submitted  that  for  the  same  court,  after 
excluding  Raleigh  from  custody  and  control  of  the  funds,  to 
afterwards  hold  him  responsible  for  Wagga man’s  breaches 
of  trust  and  upon  the  theory  that  Raleigh  made  the  breaches 
possible  by  his  failure  to  supervise  actively  the  conduct  of 
his  cotrustee  was  a  grave  injustice,  repugnant  to  every  princi¬ 
ple  of  equity  and  good  conscience,  and  the  court  abused  its 
sound  judicial  discretion  in  refusing  said  Raleigh’s  petition 
for  a  rehearing  and  his  motion  for  a  rereference  or  for  leave 
to  file  certified  copies  of  the  pleadings  of  Raleigh  and  Wagga¬ 
man  and  the  order  of  court  thereon  in  Equity  Cause  No. 
14427. 


Ill  Ohio  vs.  ( /  >  rilfonl,  15  Ohio,  593;  18  Ohio,  500,  a  re¬ 
hearing  was  granted  and  the  inactive  trustees  exonerated, 
when  it  appeared  on  the  rehearing  that  they  had  made  dili¬ 
gent  effort^  to  withdraw  the  funds  from  the  exclusive  posses- 
sion  and  control  of  a  cotrustee  before  his  default. 

V. 

The  appellee  is  estopped  by  her  acquiescence,  and  that  of 
Susan  W.  Edwards,  deceased,  under  whom  she  is  now  claim¬ 
ing,  in  the  sole  management  of  the  estate  by  Waggaman. 

(See  Tenth  Assignment  of  Error.  R..  p.  184.  there  Num¬ 
bered  15th.) 

Certainly  it  must  he  admitted  that  the  appellee  and  Susan 
W.  Edwards  acquiesced,  to  put  it  mildly  indeed,  in  the  sole 
management  by  Waggaman.  And  the  defendant  Raleigh 
-tale-  under  oath  in  hi.-  answer  (pp.  77.  78)  that  they  were 
advised  from  time  to  time  as  to  the  condition  of  the  trust 
funds,  and  that  they  also  from  time  to  time  expressed  their 
approval  of  all  the  investments  made.  This  is  borne  out  by 
the  fact  that  no  complaint  was  ever  made  by  them  to  any 
,,i‘  the  trustees,  and  by  the  testimony  of  the  appellee  Mrs. 
K  i-ut  ( p.  *257)  that  she  wa-  entirely  satisfied  with  the 
management  of  the  trust  estate  until  Waggaman's  failure. 
How  could  she  he  satisfied  tmless  she  had  investigated  and 
knew  the  condition  of  the  trust  fund? 

After  her  long  delay  and  acquiescence  the  petitioner  is 
c-mpped  to  assert  the  rights  she  now  claims. 

Dyer  vs.  Riley,  51  X.  J.  Eq.,  124. 

Colburn  vs.  Grant.  184  U.  S..  001. 

And  she  cannot  maintain  the  action  upon  the  fiction  that 
she  is  proceeding  on  behall  of  remaindermen. 

Woodbridge  vs.  Roches.  1  <0  N.  A  ..  008. 

Copeland  vs.  Rruning.  44  Ind.  App.,  405,  414. 

Wagener’s  Estate,  190  Pa.  St.,  513;  42  Atl.,  955. 
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VI. 

The  appellee  and  Susan  W.  Edwards,  deceased,  under 
whom  she  is  now  claiming,  were  guilty  of  laches. 

(See  Eleventh  Assignment  of  Error,  R.,  p.  184,  There  Num¬ 
bered  16th.) 

Appellee  and  Susan  V  .  Edwards  delayed  for  nearly  seven 
years  after  Raleigh’s  resignation  before  calling  upon  him 
to  account  in  any  manner.  In  the  meantime  Waggaman  be¬ 
came  bankrupt,  depriving  the  appellant  Raleigh  of  any 
opportunity  to  protect  himself  against  possible  liability  for 
unknown  conditions,  which  would  have  been  disclosed  had 
an  accounting  been  required  at  his  resignation,  when  Wag¬ 
gaman  was  entirely  solvent. 

Dyer  vs.  Riley,  51  N.  J.  Eq.,  124. 

Not  onlv  that  a  great  fire  had  in  the  interim  destroved 
practically  all  of  Raleigh’s  papers  and  records  relative  to 
the  trust  estate,  which  it  must  be  remembered  dates  back  as 
far  as  1890.  Moreover,  Waggaman,  the  managing  trustee, 
in  sole  charge  of  the  funds  by  request  of  the  petitioners 
and  by  order  of  court,  has  died,  resulting  in  the  loss  to  the 
appellant  Raleigh  of  the  evidence  of  the  most  active  and  im¬ 
portant  participant  in  the  transactions,  who  could  have  ex¬ 
plained  all  his  dealings  in  detail,  and  in  all  probability  have 
established  beyond  the  question  of  a  doubt  the  defenses  of 
full  knowledge  and  approval  of  his  investments  by  the 
petitioners,  their  acquiescence  in  his  sole  management,  and 
their  acceptance  of  the  trust  estate  as  it  existed  at  the  time  of 
Raleigh’s  resignation. 

Under  these  circumstances  it  is  difficult  and  virtually  im¬ 
possible  for  him  to  account,  and  to  order  an  accounting 
would  be  inequitable  and  would  result  in  serious  injustice. 

Woodbridge  vs.  Bockes,  170  N.  Y.,  603. 

Snodgrass  vs.  Snodgrass  (Ala.),  64  So.,  594. 

Dyer  vs.  Riley,  51  N.  J.  Eq.,  124. 


It  is  in  just  such  situations  that  the  courts  recognize  and 
apply  the  equitable  principle  of  laches. 

Glenn  vs.  McKim,  3  Gill.,  303,  380. 

O’Malley  vs.  Mears,  240  Pa.  St.,  373;  87  Atl.,  802. 
Snodgrass  vs.  Snodgrass  (Ala.  Supreme  Ct.,  1914), 
04  So.,  594. 

The  petition,  not  containing  any  explanation  of  the  delay, 
should  be  dismissed. 

Stearns  vs.  Page,  1  Story,  204,  214. 

Hough  vs.  Richardson,  3  Story,  059. 

Fisher  vs.  Boody,  1  Curtis,  200,  219. 

And  laches  is  a  good  defense  to  charges  of  violations  of 
an  express  trust. 

Preston  vs.  Horwitz,  85  Md.,  104. 

Hanson  vs.  Worthington.  12  Md..  441. 


VII. 

The  petition  of  the  appellee  and  Susan  W.  Edwards, 
whereby  they  sought  to  hold  the  appellants  liable  for  the 
acts  of  Waggaman,  was  an  afterthought,  not  entitled  to  the 
approval  of  a  court  of  equity. 

(See  Eleventh  Assignment  of  Error,  R.,  p.  184.  there  num¬ 
bered  16  th.) 

There  are  many  evidences  in  the  record  that  the  present 
effort  to  hold  the  appellant  Raleigh  is  but  an  afterthought, 
not  entitled  to  the  approval  of  a  court  of  equity. 

Mrs.  Easter,  the  appellee,  testifies  that  she  wanted  Wagga- 
man  to  act  for  her,  and  she  selected  him,  and  she  insisted 
that  the  funds  and  securities  of  the  estate  remain  in  his 
hands.  She  says  she  trusted  Waggaman  implicitly,  and  she 
did  not  want  any  other  trustee  to  act  with  him.  She  relied 
on  him  alone  for  the  protection  of  her  interests. 
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In  Townley  vs.  Sherborne,  Bridgman’s  Reports,  35,  ap¬ 
parently  the  earliest  ease  on  this  subject,  it  was  said  that 
individuals  are  sometimes  joined  in  a  trust  where  it  is  not 
expected  that  they  are  to  take  an  active  part  in  its  manage¬ 
ment,  and  the  only  reason  in  the  case  at  bar  for  the  appoint¬ 
ment  of  Raleigh,  a  non-resident,  seems  to  have  been  to 
afford  him  an  opportunity  to  recoup  to  some  extent,  by 
way  of  commissions,  his  heavy  expenses  incurred  in  saving 
the  whole  of  the  trust  estate  after  the  defalcation  of  Green. 

Moreover  the  decree  appointing  Waggaman  and  Raleigh 
expressly  provided  that  each  trustee  should  be  responsible 
only  for  his  own  default,  and  they  consequently  gave,  not 
joint,  but  separate,  bonds,  all  of  which  further  negatives 
the  idea  of  any  liability  on  the  part  of  Raleigh  for  Wagga- 
man’s  defaults,  if  any. 

And  furthermore  the  appellee  permitted  Raleigh  to  re¬ 
sign  without  an  accounting,  although  she  was  throughout 
sui  juris  and  accountings  had  been  required  of  former  trus¬ 
tees,  and  she  said  not  a  word  to  him,  either  in  person  or 
through  her  then  trustees,  about  an  accounting  until  the 
petition  was  filed,  about  seven  years  afterwards. 

In  Woodbridge  vs.  Iiockes,  170  N.  Y.,  593,  600,  601, 
where  the  complainant,  who  had  acquiesced  in  the  discharge 
of  the  defendant  trustee  without  an  account,  brought  an 
action  for  an  accounting  after  the  lapse  of  some  years,  the 
court  said  that  this  was  a  consideration  which  did  not  appeal 
to  the  conscience  of  a  court  of  equity  and  one  which  must 
militate  against  the  complainant’s  right  to  maintain  her 
action,  and  her  bill  was  dismissed. 

And  in  addition  to  all  this,  the  appellee  unequivocally 
admits : 

“I  was  entirely  satisfied  with  the  management  of 
the  trust  estate  until  Mr.  Waggaman’s  failure,  and 
then  I  took  some  action  to  see  if  I  could  not  recover 
the  property.” 

In  other  words,  the  event  of  disaster  has  caused  her  to 
change  her  mind  and  to  endeavor  to  shift  the  burden  of  the 
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loss  wherever  she  can.  From  her  new  viewpoint  Raleigh’s 
non-participation  in  the  management  of  the  estate  has  been 
strangely  transformed  from  a  desideratum  into  a  negligent 
breach  of  fiduciary  dutv. 

After  a  loss  has  occurred  it  is,  of  course,  very  easy  to  see 
how  it  might  have  been  avoided,  hut  the  conduct  of  the 
trustee  should  be  judged  in  the  light  of  the  facts  existing  at 
the  time  he  acted,  not  aided  or  enlightened  bv  those  which 
subsequently  take  place  and  by  reason  of  which  the  loss  has 
occurred. 

Purdy  vs.  Lynch,  145  N.  Y.,  462. 

Colburn  vs.  Grant,  181  U.  S.,  601,  606,  607. 


VIII. 

To  require  Raleigh  to  account  would  be  inequitable  in 
this  case. 

(See  Eighth,  Ninth,  Tenth,  and  Eleventh  Assignments  of 
Error,  IL,  pp.  183-4,  There  Numbered  Thirteenth,  Four¬ 
teenth,  Fifteenth,  and  Sixteenth.) 

In  Woodbridge  vs.  Bockes,  170  N.  Y.,  596,  where  the 
plaintiff  sought  an  accounting  of  the  defendant,  who  had 
been  permitted  to  resign  his  trusteeship  without  any  account¬ 
ing,  it  is  said  by  the  Court  of  Appeals  of  New  York,  at  page 
601: 


“It  is  no  absolute  right.  It  is  one  which  should 
be  accorded  upon  principles  of  equity  alone.  It  may 
be  lost  by  operation  of  an  estoppel  through  acqui¬ 
escence,  as  it  may  bv  release;  or  the  circumstances 
may  be  such  as  either  to  make  an  accounting  unneces- 
sary  or  one  improper  to  be  decreed.  If  it  is  just  and 
equitable  that  the  defendant  should  be  required  to 
account  to  the  plaintiff,  he  will  be  so  directed;  but  not 
otherwise.  The  matter  is  exclusively  one  coming 
within  the  domain  of  equity.” 


In  the  case  at  bar  it  is  submitted  that  it  would  not  be  just 
and  equitable  that  the  appellant  Raleigh  be  required  to 
account.  On  the  contrary,  the  equities  in  this  case  are  par¬ 
ticularly  strong  in  Ins  favor  and  must  operate  to  exonerate 
him. 

Raleigh  prevented,  at  great  expense  and  individual  risk, 
the  total  loss  of  the  trust  estate,  saved  it,  and  resold  it  at  a 
considerably  increased  figure. 

lie  had  nothing  to  do  with  the  selection  of  Waggaman  as 
co-trustee.  Mrs.  Easter,  the  appellee,  wanted  Waggaman  to 
act  for  her;  he  was  her  selection,  as  she  testifies,  and  she 

insisted  tliut  the  entire  management  of  the  trust  estate  be 
loft  to  him. 

The  decree  appointing  the  trustees  accordingly  provided 
that  each  should  be  responsible  only  for  his  own  default, 

and  they  gave,  also  accordingly,  not  a  joint  bond,  but  sepa- 
rate  bonds. 

Raleigh  was  a  non-resident.  Waggaman,  as  managing 
trustee,  had  exclusive  control  of  the  cash  and  notes  which 
represented  the  trust  fund  after  the  sale  of  the  real  estate, 
and  Raleigh  never  actually  received,  or  had  in  his  possession 
or  control,  either  separately  or  jointly  with  Waggaman,  any 
of  said  funds  and  securities. 

Raleigh,  out  ot  abundant  caution,  however,  a  short  time 
after  his  appointment  and  before  any  of  the  notes  for  de¬ 
ferred  payments  were  paid  or  payable,  demanded  joint  con¬ 
trol,  was  refused  by  Waggaman,  and  then  filed  his  petition 
in  the  Supreme  Court,  in  equity  cause  No.  14427  (which, 
foi  the  purposes  of  this  suit  and  in  a  court  of  equity,  must 
certainly  be  regarded  as  the  same  as  No.  7907),  praying  that 
"  aggaman  be  required  to  give  him  joint  control.  The  court 
refused  him  this  protection.  What  more  could  reasonably 

be  expected  of  a  non-resident  trustee  under  the  circum- 
stances? 

Waggaman,  from  the  very  beginning,  was  regarded  by 
every  one— the  petitioners,  the  court,  his  co-trustees*  and  the 


public  generally— as  unquestionably  a  man  of  means  am 
into-ritv.  He  was  a  real  estate  man  of  wale  and  extensive 
experience,  in  charge  of  many  trust  estates,  and  therefore, 
looked  upon,  on  all  bands,  as  amply  able  and  fully  qua  ' ‘  * 
to  pass  upon  the  propriety  and  the  security  ot  mvestnunt. 
<ucb  as  were  made  by  him  of  the  trust  estate  m  this  case. 

Until  bis  tinancial  crash  he  continued  to  enjoy  this  envi¬ 
able  general  reputation,  and  in  ibis  ease  all  us  reporte 
investments  were,  on  their  face,  perfectly  regular,  and  lie 
interest  thereon  was  regularly  and  promptly  collected  and 
paid  to  the  beneficiaries,  as  the  numerous  accounts  and  sta 

incuts  rendered  by  him  show. 

The  co-trustee.  Raleigh,  never  had  any  reason  to  belie 

that  the  trust  reposed  in  Wnggomon  by  every  one  connected 
with  the  estate  was  being  abused  in  any  respect;  there  was 
nothing  to  excite  bis  suspicions,  or  to  put  him  on  impury 
or  on  his  guard.  As  the  courts  have  repeatedly  said,  he  wa. 
not  called  upon  to  regard  his  co-trustee  as  an  object  of  sus- 
picion.  On  the  contrary,  the  representations  made  to  h 
bv  Waggon, an,  the  periodical  accounts  rendered,  and  the 
regular  remittances  of  income  and  interest  thereunder,  and 
the  entire  absence  of  any  inquiry  or  complaint  on  lie  pa 
of  the  beneficiaries,  as  to  income  or  investments,  coupled  wit  , 
the  excellent  reputation  of  Waggaman.  his  personal  integrity 
and  reputed  business  sagacity,  all  tended  to  assure  bis  ecu 
trustee,  Raleigh,  that  everything  was  as  it  should  lie,  a  ^ 
lulled  him  into  a  natural  and  justifiable  feeling  o  seem  > 
that  the  trust  estate  was  being  well  and  satisfactorily  eared 

for  during  the  whole  period  of  bis  trusteeship. 

Burin*  all  the  period  of  Raleigh’s  co-trusteeship  with 
Waggaman,  the  beneficiaries  were  of  legal  age,  and  the  sur- 
viviim  petitioner,  solely  entitled  to  the  income  of  the  trust, 
testifies  that  she  was  satisfied  to  have  Waggaman  act  for  her, 
that  she  thought  one  trustee  enough  and  didn’t  care  to  have 
so  many;  and  further,  that  she  was  entirely  satisfied  with 
the  management  of  the  trust  estate  until  Waggaman  s  fail- 


lire,  and  then  she  took  some  action  to  see  whether  she  could 
recover  the  property;  that  she  never,  at  any  time,  made  any 
inquiry  of  any  of  the  trustees  as  to  how  the  estate  was  in¬ 
vested,  and  that  she  always  understood  Waggaman  was  the 
only  one  of  the  trustees  who  had  anything  to  do  with  the 
trust  estate.  There  is  nothing  whatever  in  the  testimony  to 
show  that  Raleigh  knew  that  the  securities  taken  and  held 
by  Waggaman  were  inadequate,  or  that  any  of  the  persons 
upon  whose  credit  the  investments  were  made  were  either 
irresponsible  financially  or  in  anywise  connected  with,  or  in 
the  service  of,  or  related  to  said  Waggaman,  and  he  positively 
denies  any  notice  or  knowledge  of  these  conditions. 

Not  only  that.  \\  hen  Raleigh  asked  to  be  formally  re- 
lievcd,  by  his  petition  to  the  court  in  this  case,  he  was,  by  an 
express  order  of  the  court,  relieved  as  trustee,  according  to 
the  prayer  of  his  petition,  without  being  required  to  account. 
He  was  thus  permitted  by  the  court,  the  beneficiaries  and  his 
successor  to  resign  without  an  accounting,  and  the  present 
sole  surviving  beneficiary  expressly  testifies  that  she  never  at 
any  time  called  upon  him  so  to  account  until  about  seven 
years  after  his  retirement,  when  this  petition  was  filed  hv 
her,  without  any  explanation,  either  in  the  petition  or  in 
the  testimony,  of  the  long  delay  and  apparent  acquiescence 
on  her  part,  and  when  the  managing  trustee.  Waggaman 
had  become  bankrupt,  when  death  had  sealed  his  lips,  and 
when  practically  all  the  papers  and  records  in  the  possession 
of  Raleigh  bearing  on  the  transactions  of  said  Waggaman 
his  co-trustee,  had  been  swept  away  by  a  devastating  fire  in 
Baltimore  city,  in  1004,  leaving  the  defendant  Raleigh  with 
nothing  to  rely  upon  except  his  impaired  recollection  of  the 
details  of  dealings  long  past,  and  hence  practically  at  the 
mercy  of  a  beneficiary  who,  by  her  own  confession,  was 
grossly  negligent  and  inattentive  to  her  own  interests  for  a 
long  period  of  time,  during  which  she  was  sui  juris,  and  never 
once  thought  of  relying  upon  Raleigh  for  the  protection  of 
the  funds  until  the  financial  disaster  of  Waggaman  thor¬ 
oughly  awakened  her. 


It  is  also  to  be  remembered  that  when  the  original  trustee, 
Maupin,  resigned  be  was  required  formally  to  account,  and 
when  the  substituted  trustee,  Green,  was  removed,  lie  was 
required  to  account  in  like  manner.  1  he  undisputed  facts 
that  Raleigh  was  thereafter  and  in  the  same  proceedings 
allowed  to  resign  as  trustee  without  so  accounting,  and  for 
seven  years  afterward  never  was  requested  to  account  by  any 
one,  stamp  the  present  belated  attempt  to  bold  him  as  a 
mere  afterthought,  admittedly  induced  by  the  unfortunate 
event  of  Waggaman  s  failure,  but  not  entitled  to  the  approval 
of  a  court  of  equity,  which  aids  the  vigilant  and  not  those 
who  sleep  on  their  rights  until  an  honest  and  faithful  trustee, 
by  reason  of  the  intervening  insolvency  of  bis  co-trustee,  is  no 
longer  able  to  save  himself  from  the  consequences  of  im¬ 
proper  but  unsuspected  acts  of  said  co-trustee,  and  until,  in 
addition,  death  has  overtaken  and  silenced  the  principal  par¬ 
ticipant  and  great  lapse  of  time  and  unavoidable  loss  of 
papers  and  records  have  almost  wholly  obscured  the  details 
of  the  transactions  involved  in  the  controversy. 

Shall  a  non-resident  trustee,  who,  at  the  instance  and  with 
the  full  knowledge  and  consent  of  the  beneficiaries,  is  ex¬ 
cluded  from  the  custody,  possession,  and  control  of  the  trust 
estate,  and  this  by  an  express  order  of  court  flatly  denying 
the  praver  of  bis  petition  for  such  control,  be  nevertheless 
held  to  strict  and  rigid  accountability  for  the  unsuspected 
defaults  of  a  deceased  managing  co-trustee,  with  whose  selec¬ 
tion  be  had  nothing  whatever  to  do,  but  who  was  the  par¬ 
ticular  selection  of  the  very  beneficiary,  who,  after  a  great 
lapse  of  time,  attended  with  unavoidable  loss  of  important 
records  and  evidence,  calls  upon  such  excluded  trustee  for 
an  accounting  as  to  funds  which  never  came  into  bis  posses¬ 
sion  or  control?  If  this  is  to  be  the  rule,  then  no  prudent 
and  cautious  man  will  be  found  willing  to  accept  an  appoint¬ 
ment  as  co-trustee,  and  trust  estates  must  be  left  to  the  admin¬ 
istration  of  sole  trustees  or  to  such  co-trustees  as  consider  the 
heavy  risks  sufficiently  outweighed  by  the  opportunities  for 


deliberately  despoiling  the  estates  in  direct  violation  of  their 
trusts. 

As  was  said  in  Ormiston  vs.  Olcott ,  84  N.  Y.,  339,  at  page 

346: 

"There  would  be  neither  wisdom  nor  justice  in  a 
rule  which  would  practically  end  in  making  a  trustee 
a  guarantor  of  the  diligence  and  good  faith  of  his 
associates,  and  hold  him  responsible  for  acts  which 
he  did  not  commit  and  could  not  prevent.” 

And  again,  at  page  347 : 

“The  duty  of  an  executor  is  difficult  and  delicate, 
and  somewhat  perilous  even  under  favorable  circum¬ 
stances.  And  while  no  rule  of  proper  responsibility 
should  be  relaxed,  yet  where  he  acts  honestly  and  in 
good  faith,  and  with  reasonable  prudence  and  dis¬ 
cretion,  he  should  not  be  held  liable  for  unfortunate 
results  which  he  could  not  be  expected  to  foresee  and 
was  powerless  to  prevent.” 

IX 

In  the  accounting  ordered  by  the  court  below  the 
court  should  not  have  directed  that  the  appellants  should 
be  charged  with  $1,373.90  as  the  balance  of  the  $2,500  cash 
payment  made  by  Cralle  and  Fisher. 

(See  Assignment  of  Error,  No.  2  (d) .  R.,  p.  181.) 

As  shown  in  the  statement  of  facts,  the  entire  $2,500  cash 
payment  made  by  Cralle  and  Fisher  when  they  purchased 
the  F  street  house  was  expended  bv  the  trustees,  and  for 
such  expenditures  they  were  allowed  credit  in  Equity  No. 
14,427.  See  Auditor’s  report,  filed  May  2.  1893  (R.,  113). 
and  order  of  the  court  of  March  12.  1895  (R.,  114-15). 

To  compel  the  appellants  to  pay  this  sum  to  the  appellee 
would  be  merely  to  enrich  her  to  that  amount  at  their  ex¬ 
pense  without  any  possible  suggestion  of  negligence  or  de¬ 
fault  on  their  part. 
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X. 


The  record  and  proceedings  in  Equity  Cause  No.  14,427, 
as  set  forth  in  the  transcript  of  the  record  on  this  appeal, 
are  properly  before  this  court  for  consideration,  irrespective 
of  whether  it  be  held  that  the  lower  court  committed  an 
abuse  of  its  discretion  in  denying  appellant’s  petition  for  a 
rehearing  and  appellant  Raleigh’s  motion  for  leave  to  file 
such  record  and  proceedings  in  evidence  before  final  decree. 


The  record  shows  that  the  principal  ground  of  the  appel¬ 
lant's  petitions  for  a  rehearing  in  the  court  below,  and  the 
sole  ground  of  the  motion  of  the  appellant  Raleigh  for  a  re¬ 
reference  or  for  leave  to  file  certain  specified  parts  of  the  rec¬ 
ord  and  proceedings  in  Equity  Cause  No.  14,427,  was  to  get 
before  the  court,  for  its  examination  and  consideration,  the 
proceedings  in  that  cause,  or  the  material  parts  of  such  pro¬ 
ceedings.  before  the  court  should  pass  a  final  decree  in  this 
cause.  While  the  court  below  denied  these  petitions  and 
this  motion,  it  expressly  stated  in  its  order  of  denial  that  it 
had  “examined  and  considered  all  papers,  matters,  and  pro¬ 
ceedings  in  Equity  Cause  No.  14.427  which  were  called  to 
the  attention  of  the  court,”  and  in  its  subsequent  order 
directing  what  should  be  included  by  the  clerk  of  the  court 


in  the  transcript  of  the  record  on  this  appeal,  it  stated  that 
the  clerk  might  include,  as  having  been  so  called  to  its  atten¬ 
tion.  the  record  and  proceedings  in  that  cause  specified  in 
the  order  (R.,  193),  and  such  have  been  accordingly  so  in¬ 
cluded. 

As  stated  in  2  Daniel's  Chancery  Pleadings  and  Practice 
(2d  English  and  1st  Am.  ed.)  p.  1001),  “a  court  of  chancery 
pays  attention  to  its  own  proceedings,  although  they  are  not 
actually  recorded.  In  illustration  of  which  it  may  be  stated 
that  all  of  the  proceedings  of  the  court  which  are  required 
as  evidence  in  the  cause  may  be  used  as  such,  without  fur- 


tlier  testimony  to  establish  them  than  the  production  of  the 
proceeding  itself,  or  of  an  office  copy  of  it.” 

It  is  true  that  the  author  also  says,  “To  entitle  a  party  to 
read,  at  the  hearing,  the  answers  or  depositions  taken  in 
another  cause,  an  order  is  necessary,  even  though  the  suit  be 
between  the  same  parties;”  hut  he  adds  that  such  an  order 
is  not  necessary  to  entitle  him  to  read  a  decree  or  order,  be¬ 
cause,  formerly,  decrees  and  orders  recited  the  pleadings 
upon  which  they  were  founded  {lb.,  p.  1010). 

it  would  seem  naturally  to  follow  that  in  jurisdictions 
such  as  this  District,  where  the  practice  is  in  chan¬ 
cery  causes,  not  to  set  out  in  decrees  and  orders  the 
pleadings  upon  which  they  are  based,  a  party  having,  as 
seen,  the  absolute  right,  without  an  order,  to  read  to  the  court 
in  a  pending  cause  a  decree  or  order  made  in  another  cause, 
has  of  necessity  the  right  to  read,  without  an  order,  the 
pleadings  upon  which  it  is  founded.  Otherwise  the  rule  of 
practice,  as  stated  by  Daniel,  giving  a  party  the  right,  with¬ 
out  an  order,  to  read  a  decree  or  order  made  in  another  case, 
would  he  useless  to  him.  And  all  the  appellants  sought  to 
do  in  this  case  in  the  court  below  was  to  read  to  the  court, 
before  it  should  pass  a  final  decree,  the  orders  made  by  it  in 
another  cause,  namely,  Equity  Cause  No.  14,427,  between 
the  same  and  some  additional  parties,  dealing  with  the  same 
trust  estate  and  its  distribution,  and  the  pleadings  and 
auditor's  reports  upon  which  such  orders  were  founded. 

But,  after  all,  even  if  an  order,  under  ordinary  circum- 
stances,  is  necessary  to  enable  a  party  to  read  to  the  court  its 
orders  and  the  pleadings  and  proceedings  in  another  cause,  in 
(his  particular  case  the  court  waived  the  necessity  of  the  ap¬ 
pellants  procuring  such  an  order,  by  examining  and  consid¬ 
ering  the  essential  pleadings  and  proceedings,  and  orders  in 
Equity  Cause  No.  14.427,  before  it  passed  the  decree  ap¬ 
pealed  from  June  30,  1914,  It  states  in  its  prior  order  of 
the  same  day  (R.,  179),  that  it  had  done  so,  and,  having 
done  so,  necessarily  they  thereby  became  incorporated  into 


the  record  in  the  pending  cause,  and  are  therefore  properly 
before  this  court.  Precisely  what  papers  and  proceedings 
the  court  examined  and  considered  the  court  specified  in  its 
subsequent  order  of  November  5,  1914  (R.,  192-3). 

It  is  respectfully  submitted  that  the  decree  appealed  from 
should  be  reversed. 
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o  highest  degree  of  good  faith  and  fidelity  to  their  '<E 
trust  is  required  of  Trustees  and  the  Courts  are 


especially  interested  in  seeing  that  Trustees  of 
their  own  appointment  perform  the  full  measure 
of  their  duty . 


II 

Where  the  trust  and  confidence  reposed  is  a  joint 
one,  a  separate  execution  of  it  by  either  without 
the  participation  of  the  other,  and  with  his  con¬ 
currence  and  consent,  is  a  breach  of  trust,  for 
which  each  is  responsible  . 


Ill 

Where  a  trust  is  directory,  the  Trustees  are  all  bound 

to  see  that  such  directions  are  faithfully  carried 
out . 
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IV 

Even  a  discretion  confided  to  Trustees  jointly  can 
not  be  independently  exercised  by  one  alone.  . .  Ill 

V. 

A  trustee  who  accepts  a  trust  is  liable  for  its  per¬ 
formance  and  tor  any  consequence  arising  from 
its  breach.  He  cannot  be  allowed  to  neglect  a 
duty  which  he  has  undertaken.  If  he  stands  by 
and  permits  a  breach  of  trust  by  his  co-trustee 
he  becomes  responsible  for  that  breach  of  trust, 
tor  he  undertook  the  performance  of  a  duty 
which  he  did  not  perform .  112 
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The  trust  itself  is  the  charter  of  the  powers  and  the  ^ 
duties  of  the  trustees . 

VII. 

When  new  trustees  are  substituted  for  and  in  the 
place  of  old.  such  new  trustees  are  bound 
look  into  the  trust  documents  and  papers  to  as¬ 
certain  the  extent  of  the  trust  property,  so  com¬ 
mitted  to  their  custody,  and  to  observe,  obey, 
and  carry  out  the  terms,  provisions  and  direc¬ 
tions  of  the  trust  instrument  which  created  i 
trust,  and  to  respect,  observe  and  follow  it  is  ^ 

law  of  their  . . 

VIII. 

Even  where  the  instrument  creating  the  trust  con¬ 
tains  an  immunity,  or  indemnity  clause  (the 
case  at  bar  contains  nothing  of  the  kind  .  vet 
it  is  well  settled  that  such  a  clause  does  not  pro¬ 
tect  in  a  case  of  culpable  or  gross  negligence 
such  as  is  established  in  this  case,  both  agains 
said  Wm.  It.  H.  Raleigh,  trustee,  and  against 

said  Jackson  H.  Ralston,  trustee .  10< 

IX. 

It  is  the  duty  of  trustees  to  keep  the  trust  funds  sep¬ 
arate  and  distinct  from  their  own  moneys.  I 
deposited  in  a  bank  they  should  he  deposited  to 
a  separate  account,  and  in  the  names  o  the  trus¬ 
tees as  such,  to  the  end  that  they  can  at  all  lines 
be  traced  and  identified.  If  trustees  mingle  t  u 
trust  funds  with  their  own.  they  commit  a 
breach  of  trust,  and  are  legally  chargeable  with 
simple  interest  thereon,  although  they  may  have 
made  no  profit  bv  their  use.  It  is  well  settled 
that  trustees  cannot  be  permitted  to  use  the  Irus 
in  commercial  or  other  business  operations  at 
the  risk  of  the  cestui  (\ue  . . 


Ill 


X. 

The  Records  of  Deeds,  Deeds  of  Trust,  Releases  and*^ 
Conveyances  constitute  constructive  notice  to 
every  one,  not  only  of  the  fact  that  the  instru¬ 
ments  exist,  but  also  of  their  contents,  and  of  all 
estates,  rights,  titles,  and  interests,  legal  and 
equitable,  conferred  by  or  arising  from  their 
provisions  .  ^ 

XI. 

If  a  trustee  by  his  own  negligence,  suffers  his  co¬ 
trustee  to  secure  and  waste  the  trust  funds, 
when  he  had  the  means  of  preventing  such  re¬ 
ceipt  and  waste,  by  the  exercise  of  reasonable 
care  and  diligence,  he  will  in  such  case  be  held 
personally  responsible  for  the  loss .  14.7 


XII. 

When  an  answer  sets  up  an  affirmative  defense,  or 
on*  in  avoidance  such  answer  is  not  evidence, 
but  such  a  defense  or  matter  of  avoidance  must 
be  proved . 


XIII. 


Xo  commissions  are  allowable  to  a  trustee  guilty  of 
a  breach  of  trust . 
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Where  the  trustees  take  the  legal  estate  ot  the  pmp- 
erty  to  be  sold,  coupled  with  the  power  of  sale, 
they  alone  are  competent  to  contract,  and  niake 
a  good  conveyance  of  the  legal  and  equitable 
estate  to  the  purchasers . 

II. 

Contingent  remainders  to  persons  in  posse  but  not  in 
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esse  . 

III. 

\s  to  and  concerning  certain  other  contingent  ie- 
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mainders  . 

IV. 

Courts  of  Chancery  or  Equity  have  no  power,  au¬ 
thority.  or  jurisdiction  to  entertain  such  a  suit 
as  Equity  Cause  No.  14.427,  or  to  grant  such  re¬ 
lief.  as  was  therein  and  thereby  sought  to  be 

obtained  . 

V. 

Fallacy  of  the  vindication,  which,  in  the  trial  Court 
was  sought  to  be  claimed  under  Sections  000  to 
073  Mr  the  Devised  Statutes  of  the  District  of  Co¬ 
lumbia  . 
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The 


rights,  powers,  duties,  and  obligations  and 
trusts  were  fixed  and  determined  by  Mrs.  Mae- 
pherson’s  will,  and  could  not  afterwards  be 
changed,  altered,  modified,  or  otherwise  deter¬ 
mined,  by  the  trustees  or  substituted  trustees,  or 
by  counsel  or  court.  For  after  a  trust  has  been 
duly  and  properly  created  there  is  no  power  in 
the  person  who  created  it,  nor  in  trustees  who 


have  accepted  it,  nor  in  a  Court  of  Chancery  to 
change,  alter,  or  dispense  with  the  terms,  condi¬ 
tions.  requirements  and  provisions  thereof _  178 


VII. 

A  court  has  no  power,  authority,  or  jurisdiction  to 
pass  upon,  decide,  or  adjudicate  matters  which 
are  not  within  the  issues  raised  in  the  cause,  and 
as  to  such  matters  its  judgment  is  null  and  void, 
and  may  be  attacked  even  collaterallv  for  want 
of  jurisdiction .  13(3 

VIII. 

Quod  oh  initio  no  valet ,  traxtu  temporis  non  convo¬ 
lver  it  .  1Q7 


IX. 

The  Court's  attention  is  expressly  called  to  the  confi¬ 
dential  relationship  existing  between  the  trus¬ 
tees  and  their  cestui  que  trust ,  and  to  its  effect  in 
casting  upon  the  trustees  the  burden  and  obli¬ 
gation  of  showing  clearly  and  distinctly  open¬ 
ness.  frankness,  honesty,  good  faith,  fairness, 
integrity,  propriety,  and  legality  on  the  part  of 
said  trustees  in  all  their  dealings  and  transac¬ 
tions  between  them  and  their  cestuis  que  trust, 
and  in  everything  done  by  them  affecting  or 
concerning  their  cesuis  que  trust  .  188 


VI 11 


Thomas  E.  Wnggamnn  and  Wm.  II.  II.  ^ 

substituted  trustees  in  Equity  Cause  No. 
arranged  to  haw  tlnnr  own  lawyers.  W  ilhamson 
anil  Spencer,  act  as  solicitors  for  their  ccslws 
<im.  misl  Miss  Tyler  and  Miss  Edwards,  who  as 
the  equitable  tenants  for  life,  were  made  com¬ 
plainants  in  Equity  Cause  No.  14,42..  and  tins 
means  those  ladies  were  deprived  of  the  hem  til 
of  any  real  counsel  of  their  own  in  that  case,  ot 
in  respect  to  what  was  done  therein . 

XI. 

Departure. 

Both  Wm.  H.  H.  Raleigh  and  Jackson  H  Ralston,  in 
and  bv  their  answers  and  amended  answers  to 
the  petitions  of  March  3d.  1906,  and  of  Nov.  •-<. 
1900. 'in  Ibis  Equity  Cause  No.  790,  defended 
against  this  suit,  on  the  theory  and  upon  the 
ground,  as  set  forth  and  admitted  in  their  said 
answers,  that  Thomas  E.  Waggaman  and  \Mm 
H.  H.  Raleigh  as  duly  appointed  and  qua  1  ie< 
substituted  trustees  in  that  cause  '''hiKassm, 
substituted  trustees  were  duly  vested  wilh  the  I  . 
simple  title  to  and  estate  in  the  trust  proper  >• 
together  with  the  rights,  powers,  duties  and  ob¬ 
ligations  incident  thereto,  inclusive  ol  full  po'wi 
of  sale  and  conveyance  derived  trom  the 
(he  testatrix  Mrs.  Mary  E.  Macpherson  duly  be¬ 
stowed  upon,  and  vested  in  them  by  decrees  in 
hat  cause  on  Feb.  17.  1892.  bad,  under  and  In 
virtue  of  a  decree  passed  in  Equity  Cause  No. 
7907  on  Nov.  2.  1891,  sold  the  F  Street  proper t> 
to  Messrs.  Cralle  &  Fisher  for  $17,460  and  with 
the  sanction,  consent,  and  approval  of  he  e,  m- 
table  beneficiaries  for  life  had  said  sale  final >_ 
ratified  and  confirmed  on  February  _1  •  •  -  ■ 

the  court  in  said  Equity  Cause  No.  790/. 


p\('f 

Both  Raleigh  and  Ralston,  however,  in  and  by 
their  petitions  for  rehearing,  filed  herein  on 
April  27,  1914,  undertake  (o  set  up,  assert,  and 
pretend  that  said  Waggaman  and  Raleigh  did 
nothing  of  the  kind,  and  that  instead  of  so  do¬ 
ing,  and  instead  of  said  Waggaman  and  Raleigh 
selling  the  said  F  Street  property,  as  substituted 
trustees  by  virtue  of  their  title  thereto  and  estate 
therein  as  substituted  trustees,  under  and  by 
virtue  of  decrees  in  said  Equity  Cause  No.  7907. 
they  sold  that  identical  property  to  the  same 
identical  purchasers,  for  the  same  identical  price 
°f  $17,460;  but  that  they  only  sold  the  same  on 
March  18,  1893,  under  and  by  virtue  of  a  de¬ 
cree  passed  on  Feb.  9th,  1893.  in  Equity  Cause 
No.  la-,427,  and  that  they  only  had  said  sale 
finally  ratified  and  confirmed  on  March  18.  1893. 
by  the  Court  in  said  Equity  Cause  No.  14,427, 
as  mere  appointees  of  the  Court  in  that  cause 
wholly  separate  and  distinct  and  apart  from, 
and  independently  of  their  having,  or  being 
vested  with,  any  title  or  estate,  or  any  powers  of 
sale  and  conveyance  as  substituted  trustees,  as 
aforesaid,  which  were  derived  from  the  will  of 
said  testatrix,  or  from  the  decrees  in  said  Equity 
Cause  No.  7907 .  *  jgg 

XII. 

Authorities  in  opposition  to  Raleigh’s  and  Ralston’s 
petitions  for  a  rehearing,  or  opening  of  the  case 
for  further  evidence,  after  the  Court’s  decision 
on  the  merits,  upon  the  ground  of  their  so-called 
alleged  or  pretended  newly  discovered  evidence.  191 

XIII. 

As  to  the  time  within  which  testimony  should  be 
taken  under  the  Rules  of  Court _ 


X 


XIV. 


Pagk 


It  is  well  settled  bv  the  authorities  that  a  substituted 
'  trustee.  duly  vested  with  ttie  title,  powers,  duties, 
and  trusts  of  the  original  trustee  can  exercise  the 
power  of  sale  and  conveyance  conferred  by  the 
trust  upon  the  original  trustee . 


The  record  and  proceedings  in  Equity  Cause  No. 
14407  which,  on  the  direction  of  appellants 
counsel  in  their  designations  of  parts  of  the  rec¬ 
ord  for  this  appeal,  they  succeeded  in  getting  the 
clerk  to  certify  to  this  Court  are  no  part  ol  the 
record  and  proceedings  in  Equity  Cause  No. 
7907.  and  are  not  properly  before  this  Court  lor 
consideration . 
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Columbia 

JANUARY  TERM,  1915. 


No.  2755. 


JACKSON  H.  RALSTON  AND  WILLIAM  H.  H.  RALEIGH, 

Appellants, 

vs. 

ALICE  TYLER  EASTER. 


BRIEF  FOR  ALICE  TYLER  EASTER.  Appellei 


STATEMENT  OF  THE  CASE. 

On  March  3,  1900,  Miss  Susan  W.  Edwards  and  Mrs 
Alice  Tyler  Easier  filed  their  Petition  and  Exhibits  in 
Equilj,  Cause  No.  ,907,  against  Thomas  E.  Waggaman 
and  against  William  II.  H.  Raleigh,  late  trusses,  and 
against  Jackson  II.  Ralston,  as  trustee.  (Rcc.,  pp.  7  to  39). 

In  T  APfn  r  1  !.,°6'  said  defendant,  Jackson  11.  Ralston, 
trustee,  filed  Ins  Answer  lo  said  Petition  of  March  3  1906 
(Rec.  pp.  40  lo  51).  ’ 

On  April  20,  1900,  exceptions  were  filed  to  Ralston’s 
aloresa.d  Answer  of  April  17,  1900  (Rec.,  p.  51)  ;  and  on 
July  17,  1906,  by  decree  of  that  dale  in  said  cause,  all  of 
said  exceptions  were  by  the  court  sustained,  and  said  de¬ 
fendant,  Ralston,  was  ordered  and  directed  to  make  full 

perfect  and  complete  answer  to  said  petition.  (Rec..  pp. 
51  &  52).  5 

On  October  24,  1906,  said  defendant,  Jackson  H.  Ral- 


ston.  trustee,  filed  tiis  Amended  Answer  in  said  cause 
to  said  Petition  of  March  3,  1006.  (Rec.,  \ >p.  52  to  65)  . 

On  Nov.  5,  1006.  said  defendant,  William  H.  H.  Raleigh, 
filed  his  Answer  to  said  Petition  of  March  3,  1006.  (Rec., 
pp.  65  to  70). 

On  Nov.  27,  1906,  said  Susan  W.  Edwards  (as  well  as 
said  Thomas  E.  Waggaman),  having  died  pending  said 
proceedings,  her  co-petitioner,  Mrs.  Alice  1  yler  Raster, 
on  that  date,  by  leave  of  court,  fded  her  Amended  and 
Supplemental  Petition,  and  Exhibits,  in  said  cause 
against  said  William  H.  H.  Raleigh,  as  late  trustee,  and 
against  said  Jackson  H.  Ralston,  as  trustee.  (Rec.,  pp. 
70  to  73). 

On  the  same  day,  Nov.  27,  1006,  said  Petitioner,  Alice 
Tyler  Easter,  filed  her  Replication,  or  joinder  of  issue,  in 
said  cause  with  said  defendant,  Jackson  H.  Ralston, 
trustee,  upon  his  Amended  Answer  of  October  24,  1006 
to  said  Petition  of  March  3,  1906.  (Rec.,  p.  7 4). 

On  Pec.  5.  1906.  said  defendant,  Jackson  H.  Ralston, 
trustee,  filed  his  Answer  in  said  cause  to  said  Amended 
and  Supplemental  Petition  of  Nov.  27,  1906,  (Rec.,  p. 
74) :  and  on  Dec.  28,  1906.  said  Petitioner,  Alice  Tyler 
Easter,  filed  her  Replication,  or  joinder  of  issue,  in  said 
cause  with  said  defendant.  Jackson  H.  Ralston,  trustee, 
upon  his  Answer  of  Dec.  5,  1906,  to  said  Amended  and 
Supplemental  Petition  of  Nov.  27.  1906.  (Rec.,  p.  75). 

On  Nov.  28.  1906,  exceptions  were  filed  to  Raleigh’s 
aforesaid  answer  of  Nov.  5,  1906,  (Rec.,  p.  74);  and  on 
January  22.  1907,  by  decree  of  that  date,  in  said  cause, 
each  and  all  of  said  exceptions  were  sustained  (save 
and  except  the  exceptions  to  the  5th  paragraph),  and  said 
defendant,  William  H.  H.  Raleigh,  was  ordered  and  di¬ 
rected  to  make  full,  perfect  and  complete  answer  to  all 
parts  of  said  petition  as  to  which  said  exceptions  to 

his  said  Answer  were  sustained.  (Rec.,  p.  75). 

On  March  29,  1907,  said  defendant,  William  H.  H. 
Raleigh,  filed  his  Amended  Answer  in  said  cause  to  said 


Petition  of  March  3,  1906;  and  filed  his  Answer  in  said 

Nov  ^  °  A,oendCd  and  Petition  ? 

AOV.  27,  1906.  (Rec.,  pp.  75  to  83). 

On  May  13,  1907,  said  defendant,  William  II.  H.  Raleieh 
;  Sl'imlahon  filed  in  said  cause  and  Order  of  Court 

(n°fvrS1i  flir^lor  Amer*ded  his  said  Amended  An- 
ST  r;f  Maro,‘  29.  1907,  to  said  Petition  @f  March  3  \m 
and  also  Amended  his  said  Answer  of  March  29  1907 
o  said  Amended  and  Supplemental  Petition  of  Nov.  27' 
1906.  (Rec.,  pp.  84  to  88). 

On  July  16,  1907.  said  Petitioner.  Alice  Tvler  Raster 
joins  issue  with  said  defendant,  William  H.  H.  Raleieh 
upon  said  defendant’s  Amended  Answer,  filed  March  29. 

»7.  0  said  Petition  filed  on  March  3.  1906.  as  said 
Amended  Answer  is  further  Amended  by  said  Stipula¬ 
tion  and  Order  of  Court  thereon,  of  May  13.  1907:  and 
also  joins  issue  with  said  defendant,  William  H.  H 

?o  7oi!-  'ipon.jaid  defendant’s  Answer  filed  on  March 
29,  1907,  to  said  Amended  and  Supplemental  Petition  of 

Mrs.  Alice  Tyler  Easter  filed  on  Nov.  27.  1906,  as  said 
Answer  is  Amended  by  said  Stipulation  and  Order  of 
Court  thereon,  of  May  13.  1907.  (Rec.,  p.  88). 

I  he  Court’s  attention  is  specially  called  to  the  follow- 
ing  matters  of  fact  and  points  of  law. 

Mary  K.  Macpherson’s  last  will  and  testament,  gives 
devises  and  bequeaths  unto  her  nephews,  Chapman 
Man  pm  and  Robert  W.  Maupin,  in  fee  simple,  certain 
property,  consisting  principally  of  house  and  lot  No.  511 
F  street  N.  W.,  in  the  city  of  Washington,  D.  C.,  to  be 
held  by  them,  and  the  survivor  of  them,  upon  certain 
trusts  and  with  certain  powers  therein  prescribed  (Rec., 
pp.  242  to  245) .  She  thereby  constitutes  said  testamentary 
trustees  joint  trustees  of  the  whole  and  entire  trust  estate 
created  by  said  will,  and  there  is  no  indemnity  clause  in 
said  will,  and  nothing  whatsoever  in  the  nature  of  an 
indemnity  clause,  that  can  be  relied  upon  by  either  trus- 


tee  to  protect  him  from  liability  for,  or  save  him  harm¬ 
less  from,  any  misfeasance,  malfeasance  non  '^anc  . 
bad  faith,  negligence,  misconduct,  breach  of  duty  or 
breach  of  trust,  on  the  part  of  his  co-trustee  Of  course 
the  testatrix  might  and  could  have  inserted  some  such 
clause  in  tier  will;  but  did  not  see  fit  to  do  so,  and  s  le 
alone,  being  the  creator  of  the  trust,  had  power  to  do  so. 
The  testatrix  expressly  empowers  and  authorizes  her 
laid  trustees,  "to  sell  by  public  or  private  sale,  and ’  o  co  - 
vey  lo  the  purchaser  or  purchasers,  all  or  any  part  of 
trust  property  in  this  will  devised  and  bequeathed  to 
s  "d  trustees'''  (Rec..  p.  245).  And  she  declares:  I  do 
relief  purcHmm  o /  ,u,h  froprnt  ft cm 

***»,, "'{Jl S”  l»  b, 

money  (  Rec.,  Trustees  to  "re- 

her  said  will,  likewise  directs  he.  said  trustees 

invest  the  proceeds  of  such  sales  (Rec..  p.  ~*t>. 

Wllen  James  B.  Green  was  substituted  as  Trustee  m 
the  place  and  stead  of  Chapman  Maupm.  surviving  h  s 
mentarv  trustee,  the  Principal  or  Corpus  of  the  rust 
Estate  'as  established  by  the  Auditor’s  Report  and  the 
ratification  and  confirmation  thereof,  consisted  then  of 

v  f  ^ron  to  received  from  the  estate  of  Peter  G. 

the  sum  ol  ^oou./u  iu  *  ....  ‘Sn/nV/i 

Washington,  and  of  said  realty  in  this  city,  which  sum 
f  i-Qn-n  in  addition  to  the  real  estate ,  remained  to  be 

ffitoifSi.lMHKr  «»ld  "■  «"»  “  ,r“‘ 

i  in  the  nlace  of  said  Chapman  Maupin,  the  surviving 

,  ,  ,  an  H  i«  V-T  'r'Tt 

lesiamc  1  .  “Tii^i  Uto  tee  simple  estate 

,. na  decreed  as  follows,  viz:  lh.it  me  ne  sung 

V  112,  ’£2X2X5 

F° M aimherson ^deceased,  to  Chapman  Maupin  and  Robert 
W  MaupTn  upon  certain  Trusts  declared  in  said  will, 

£  i;:u , 

Maupin,  the  survivor  of  the  saul  c.o  , 


5 


J“mes  '*• <iroen-  of  ‘he  City  of  Baltimore,  together  with 
all  the  rights,  powers,  duties,  and  obligations  incident 
thereto  under  II, e  said  last  will  and  testament.  And  it  is 
further  adjudged,  ordered,  and  decreed:  That  all  the 
Trusts  vested  by  the  said  will  in  (he  said  Co-Trustees 
and  surviving  to  the  said  Chapman  Maupin,  ho,  and 
they  are  hereby  abrogated,  and  repealed  as  to  him  and 
conferred  upon  the  said  James  B.  Green,  subject  to  the 
terms  of  the  said  last  will  and  testament;  and  that  the 
retiring  Trustee  pay  over  and  deliver  to  his  successor 
hereby  appointed,  all  moneys,  books,  papers,  amt  other 
properly  belonging  or  relating  to  the  said  Trust  Estate1’ 
(Ret*.,  pp.  249  and  250). 

Hy  the  decree  substituting  Thomas  E.  Waggaman  and 
V\  illiam  H.  If.  Raleigh,  as  Trustees,  in  the  place  of  said 

James  1*.  (ireen.  it  is  adjudged,  ordered,  and  decreed  as 
follows,  viz: — 


"That  the  fee-simple  estate  in  lands  located  in 
the  City  of  Washington,  in  the  District  of  Colum¬ 
bia.  devised  hy  the  last  will  and  testament  of  Mary 
E.  Macpherson.  deceased,  to  Chapman  and  Robert 
\\  .  Maupin  upon  certain  trusts,  declared  in  said 
will.  he.  and  the  same  is.  hereby  taken  out  of 
James  R.  Green,  and  vested  in  William  11.  H. 
Raleigh  and  Thomas  E.  Waggaman,  together  with 
all  the  rights,  and  powers ,  duties,  and  obligations, 
incident  thereto  under  the  said  lust  will  and  testa¬ 
ment.  If  is  further  adjudged,  and  ordered,  and  de¬ 
creed  that  all  the  trusts  vested  hy  the  said  will  in 
the  said  James  R.  Green,  be,  and  they  are.  hereby 
abrogated  and  replaced  as  to  him  and  conferred 
upon  the  said  William  H.  H.  Raleigh  and  Thomas 
E.  Waggaman.  subject  to  the  terms  of  the  said  last 
U'itt  and  testament ,  and  that  the  retiring  trustee 
pay  over  and  deliver  to  his  successors  hereby  ap¬ 
pointed  all  money,  hooks,  papers,  or  other  prop¬ 
erty  belonging  or  relating  to  said  trust  estate’’ 
(Rec..  [>.  254).  Said  Decree  also  decrees  that  said 


Raleigh  and  Waggaman  shall  each  file  a  bond  to 
he  approved  hy  the  Court,  for  tht>  faithful  per- 


i 


formance  of  his  duty  in  connection  with  the  said 
trusteeship,  and  that  he  shall  at  all  times  be  sub¬ 
ject  to  the  control  of  this  Court  iti  matters  touching 
the  trust,  but  each  trustee  shall  be  responsible  only 
for  bis  own  default”  (Rec.,  p.  254). 


Undoubtedly  this  Decree  took  out  of  said  James  ft. 
Green  all  title  and  estate  in  the  Trust  Estate,  and  all 
rights,  powers,  duties  and  obligations  incident  thereto, 
but  vested  the  same  in  said  Waggaman  and  Raleigh  as 
joint  co-trustees  “ under  said  last  will  and  testament, 
and  “ subject  to  the  terms  of  said  last  will  and  testament, 
and  also  at  all  times  “subject  to  the  control  of  (he  Court  in 
matters  touching  the  trust,”  for  the  Court  tiad  full  power 
and  jurisdiction  to  do  all  of  this;  but  as  the  testatrix  in 
her  will,  bad  not  said:  “each  trustee  shall  be  responsible 
only  for  his  own  default,”  and  bad  not  said  anything  of 
the' kind,  the  court  was  powerless  to  introduce  any  such 
provision  into  the  trust,  and  those  words  must  be  regarded 
as  null  and  void  though  found  in  said  decree  (Rec..  p. 

When  Thomas  E.  Waggaman  and  William  H.  H. 
Raleigh  were  substituted,  as  joint  co-trustees,  in  the  place 
and  stead  of  said  James  B.  Green,  as  aforesaid,  t  ie 
Principal  or  Corpus  of  the  Trust  Estate  in  addition  to 
said  real  estate,  which  had  constituted  ttie  bulk  of  the 
Corpus,  and  was  restored  as  corpus  upon  vacation  of 
Green's  fraudulent  sale  thereof,  included  then,  as  (stab 
lished  bv  the  Auditor’s  Report  and  the  final  confirmation 
thereof  the  following  sum.  namely  :-“Balance due  from 
said  accountant  (James  B.  Green)  as  Principal,  $50*.2- 

slid  Auditor’s  Report  also  showed  as  then  due  to  said 
Waggaman  and  Raleigh,  as  substituted  trustees,  the  fol- 
hlwfng  items  of  income,  namely  :-$2.32  being  a  balance 
of  rents  collected  bv  said  James  B.  Green  and  due  from 

I  ,'  8“d  Waggaman  and  Raleigh,  as  trustees  sub- 
515“  hi.  place:  and  $417.15  being  a  balance  of 


rents  collecle<l  by  Alexander  Kenaday  and  due  from  him 

i.  .“'Ssr an<i  R,"lel,  a!  *”«"«  <™- 

Hie  protracted  litigation  which  arose  over  the  Petition 
of  I  ie  beneficiaries,  Susan  W.  Edwards  and  Alice  Tyler 
ltd  March  17,  1888,  in  Equity,  Cause  No.  7907,  against 
said  James  B.  Green  to  remove  him  as  trustee  and  to  set 
aside  and  vacate  the  fraudulent  sale  made  by  him.  car¬ 
ried  as  it  was  to  the  Supreme  Court  of  the  United  States 
resulted  in  lus  said  sale  of  said  realty  for  $11, 000. 00 ’ 
being  set  aside  and  vacated,  and  in  said  Green  being  re¬ 
move!  as  Irustee;  but  caused  and  created  a  liability 
against  he  1  rust  Estate  of  $1,126.10  consisting  of  counsel 
lees  and  cost  of  printing  incurred  in  bringing  that  liti¬ 
gation  to  a  successful  conclusion.  This  situation  being 
brought  to  the  attention  of  the  Court,  and  the  Court  con- 
sidering  ll"s  liability  a  proper  charge  against  the  corpus 

0  ‘!’  lrilsl  Es,a,e  because  incurred  in  Saving  the  cor- 

r  «  from  sacrifice,  on  petitions  of  said  Waggaman  and 
Raleigh  trustees,  first  authorized  them  to  borrow,  and 
ater  authorized  them  to  sell  said  real  estate  in  order  to 
pay  said  liability  of  $1,126.10  out  of  the  proceeds  of  such 
loan  or  sale,  and  re-invest  the  balance  according  to  the 
provisions  of  said  will  (Par’s  9  and  10,  Rec.,  on.  10  and 
11;  Raleigh’s  Answer  therelo.  Rec..  pp.  76  and  77-  Ral¬ 
stons  Answer  thereto,  Rec..  pp.  52  and  53;  and  Proofs 
Rec.,  pp.  257  and  258). 

On  February  17.  1892,  said  Thomas  E.  Waggaman  and 
™ 1 . iam  Raleigh,  Trustees,  report  to  the  Court  that 
subject  to  the  confirmation  of  the  Court  they  have  sold 
said  real  estate  to  Jefferson  B.  Cralle  and  Abraham 
lusher  at  and  for  the  sum  of  $17,460,  upon  the  following 
terms,  namely  in  cash,  and  the  balance  in  three 

equal  instalments  of  3.  6,  and  9  years,  secured  by  Deed  of 
rust  on  said  property,  and  bearing  interest  at  6  per  cent 
per  annum,  payable  semi-annually,  and  that  said  pur¬ 
chasers  have  deposited  $500  with  said  Trustees  on  ac- 
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count  of  said  cash  payment,  and  are  willing  and  ready 
fully  to  comply  upon  the  final  ratification  of  said  sale 
by  the  Court  (Rec..  pp.  258  and  259).  And  on  the  same 
day,  February  17.  1892,  said  sale  was  finally  ratified  and 
confirmed  by  the  Court  in  this  cause  (Rec.,  p.  2o9). 
William  11.  il.  Raleigh,  in  his  Amended  Answer  to  said 
Petition  of  March  3.  1900.  as  further  Amended  by  Stipu¬ 
lation  and  Order  of  the  Court  thereon  of  May  13,  190/, 


says : — “Answering  paragraph  17,  your  respondent  says 
that  as  to  the  items  of  $117.15  and  $500.54  (or  *$504.22 


plus  $2.32  paid  into  the  Registry  of  the  Court,  that  he 
admits  that  said  amounts  were  turned  over  to  your  re¬ 


spondent  and  the  said  Waggaman.  Further  answering 
said  paragraph  your  respondent  says  that  the  items  of 
$117.15  and  $506.51  tccre  received  by  the  said  Waggaman 
and  your  respondent  on  account  of  said  l  rust ecship. 

That  the  sum  of  82, 500.00  was  received  on  account  of 
the  sale  of  the  l\  Street  property  by  said  Waggaman  and 
your  respondent  and  was  disbursed  by  said  Waggaman 
in  payment  of  counsel  tees  and  other  charges.  I  urtlu  i 
answering  said  paragraph  your  respondent  says  that  lie 
three  notes  referred  to  in  said  paragraph  weie  i recited 


by  said  Waggaman  and  your  respondent ,  each  for 
$4 MO. 00  and  aggregating  $14  <459.98  for  the  deferred  pay¬ 
ments  for  said  T  Street  property,  secured  by  deed  of  trust 
thereon  as  alleged  Rec..  pp.  79  and  84). 

As  Raleigh  admits  that  he  himself ,  as  well  as  Wag¬ 
gaman.  received  each  and  all  ol  these  assets  in  the 
course  of  their  co-trusteeship,  and  as  the  court  had  only 
approved  $1,120.10  of  the  proceeds  of  said  sale  as  a 
proper  charge  against  the  corpus ,  surely  Raleigh  should 
not  complain,  and  has  no  right  to  complain,  at  being 
required  to  account  for  the  balance  of  these  funds,  which 
(after  deducting  said  sum  of  $1,120.10)  still  amount  to 
$17,257.57.  Re  is  hound  to  know  that  (with  the  exception 
of  $1,120.10  which  the  court  had  approved  as  a  proper 
charge  against  Hit-  corpus  because  it  had  arisen  and  been 


incurred  in  saving  the  corpus  from  sacrifice),  the  rest 
and  residue  of  the  proceeds  of  sale  of  said  real  estate  con¬ 
stituted  corpus ,  and  under  the  terms  and  provisions  of 
Mrs.  Mary  E.  Macpherson’s  will  was  required  to  be  re¬ 
invested  by  said  Trustees,  and  that  neither  he  himself  nor 
\[  aggaman  could  properly  or  lawfully  disburse  the  same 
in  paying  counsel  fees  or  other  charges,  for  the  will  di¬ 
rects  them  to  “re-invest  the  proceeds  of  sales”  (Ree  p 
-45). 

When  Jackson  11.  Ralston  was  substituted,  as  co-trus- 
fee  with  Thomas  IT  Waggaman.  in  the  place  of  said  Wil¬ 
liam  H.  II.  Raleigh,  it  became  at  once  his  duty  not  only 
to  examine  the  papers  and  proceedings  in  the  cause  as 
well  as  the  terms  and  provisions  of  Mrs.  Macphersons 
will,  which  created  the  I  rust,  but  also  to  inquire  not  only 
of  his  predecessor  Raleigh  and  of  his  co-trustee  Wagga¬ 
man  and  of  Williamson  and  Spencer.  t!e*ir  respective 
attorneys  in  said  cause  but  also  of  all  other  persons  who 
could  enlighten  him.  in  order  to  ascertain  flu*  amount, 
nature  and  composition  of  the  Trust  Estate,  as  well  as 
the  value,  nature,  character  and  quality  of  any  and  all 
securities  in  which  it  was  supposed  to  be  invested  in 
whole  or  in  part,  and  failure  so  to  do  was  a  failure  to 
do  bis  duty.  The  Record  in  said  Equity  Ease.  No.  7007, 
supplied  him  with  an  exemplified  copy  of  the  will  of 
said  testatrix,  Mrs.  Mary  E.  Macpherson.  and  if  also  in¬ 
formed  him  that  said  Waggaman  and  Raleigh.  Trustees, 
had  sold  the  F  Street  property  to  Cralle  and  Fisher  for 
-$17,400.00;  $2,500.00  cash,  and  the  balance  in  three  equal 
instalments,  payable  in  3.  0  and  0  years,  secured  by  deed 
of  trust  on  said  property;  and  that  said  sale  had  been 
finally  ratified  and  confirmed  bv  the  Gourt  in  said  cause. 
The  Record  in  said  Equity  cause  No.  7907  also  showed 
him  that  the  court  had  decreed  said  sale  in  order  to  en¬ 
able  said  Trustees  out  of  the  proceeds  thereof  to  discharge 
said  liability  of  $1,120.10  which  had  been  incurred  in 
saving  the  corpus  from  sacrifice,  and  so  that  said  Trus- 
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tees  might  re-invest  the  rest  and  residue  of  the  proceeds 
of  said  sale  under  the  terms  and  provisions  of  the  will 
of  said  testatrix.  Moreover  said  will  directed  the  Trus¬ 
tees  to  “re-invest  the  proceeds  of  such  sales”  (Rec.,  p. 
245) . 

The  Record  in  said  Equity  Cause  No.  7907  also  showed 
him  that  Waggaman  and  Raleigh  had  received  from  the 
Registry  of  the  Court  the  sums  of  $506.54  and  $417.15 
(Rec.,  p.  256). 

All  of  this  the  Record  in  said  Equity  cause  No.  7907 
disclosed  to  Jackson  H.  Ralston,  and  so  he  must  have 
known  it  all.  Indeed  in  his  Amended  Answer  to  para¬ 
graph  17  of  said  Petition  of  March  3,  1900,  said  Jackson 
H.  Ralston,  as  to  the  amount  with  which  Waggaman  and 
Raleigh  should  be  chargeable  as  Trustees,  states:— ;*On 
information  and  belief  derived  from  examination  of  the 
records  in  this  case,  he  (Ralston)  says  they  (W  aggaman 
and  Raleigh)  were  at  one  time  chargeable  with 
$17,257.57”  (Rec.,  p.  56).  This  shows  that  Ralston  was 
undoubtedly  aware  that  the  record  showed  that  Wagga¬ 
man  and  Raleigh.  Trustees,  (after  paying  the  sum  of 
$1,126.10  which  the  Court  had  authorized  and  approved 
as  properly  chargeable  against  and  payable  out  of  the 
corpus  of  the  Trust  Estate  because  incurred  in  saving 
the  corpus  from  sacrifice),  were  chargeable  with  said 
sum  of  $17,257.57.  In  this  connection  he  says:—  That 
he  has  been  informed  by  the  attorney  for  W.  II.  //. 
Raleigh  and  believes  that  of  this  amount  all  cash  re¬ 
ceived  by  said  trustees  over  and  above  the  sum  ot 
$14,959.98  ivas  properly  disbursed  by  them  for  the  benefit 
of  the  petitioners  herein  and  with  the  petitioners'  knowl¬ 
edge  and  consent,  but  as  to  the  details  thereof  he  has  no 
knowledge”  (Rec..  p.  56). 

Under  the  will  of  the  testatrix  it  was  the  duty  of  the 
Trustees  (with  the  exception  only  of  said  sum  of 
$1,126.10  for  the  reason  aforesaid)  to  properly  re-invest 
the  corpus  and  preserve  the  same  intact,  and  said  lius- 
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tees  could  not  disburse  corpus  for  the  benefit  of  mere  life 
tenants,  even  with  the  knowledge  and  consent  of  such 
life  tenants  without  thereby  committing  a  deliberate 
breach  of  trust  in  direct  violation  of  the  trusts  of  the 
will,  the  cestuis  que  trust,  or  equitable  life  tenants  not 
being  entitled  to  any  part  of  the  corpus  whatsoever,  but 
only  to  the  income  of  the  trust  estate.  In  short  this 
statement  of  Ralston’s  is  nothing  but  a  statement  that 
he  was  informed  by  Raleigh’s  attorney  that  this  shortage 
was  due  to  a  deliberate  breach  of  trust  committed  by 
Waggaman  and  Raleigh,  Trustees.  Not  only  this  infor¬ 
mation  which  Ralston  says  he  received,  but  the  Record 
itself  in  said  Equity  Cause,  No.  7907,  undoubtely  gave 
said  Ralston  full  knowledge  and  information  that  there 
was  a  considerable  shortage  in  the  corpus  of  the  Trust 
Estate,  and  unquestionably  made  it  his  duty  to  bring 
these  matters  to  the  attention  of  the  Court,  and  to  insti¬ 
tute  proceedings  promptly  against  Waggaman  and 
Raleigh  to  compel  them  to  make  good  the  shortage  and 
replace  the  loss.  He  grossly  neglected  his  duties  as  trus¬ 
tee.  He  rested  supinely  and  did  nothing.  He  did  not  call 
for  a  certificate  of  title  or  abstract  of  title  as  to  anv  of 
the  existing  loans.  He  did  not  even  look  at,  or  examine 
the  notes  of  which  he  says  a  list  was  furnished  him,  by 
Waggaman.  A  mere  glance  at  them  would  have  dis¬ 
closed  that  they  had  been  extended  from  time  to  time 
without  the  consent  of  the  endorsers  thereby  releasing 
the  endorsers  from  all  personal  liability  thereon,  and 
moreover  most  of  the  endorsements  were  so  irregular  or 
defective  as  to  invalidate  the  Trustees’  title  to  them.  He 
accepted  these  investments  blindly  though  insufficiently 
secured  on  unimproved  suburban  property  of  a  specula¬ 
tive  character  in  which  Thomas  E.  Waggaman  was 
largely  interested  and  secured  in  different  instances  only 
by  second  or  third  trust,  and  he  allowed  these  to  be  re¬ 
leased  and  new  trusts  put  upon  the  property.  All  that  he 
did  was  to  receive  his  commissions. 


The  following  is  an  abstract  of  the  Pleadings  and 
Evidence: — 

The  Petition  filed  on  March  3,  1900,  in  Equity  Cause 
No  7907,  hy  Miss  Susan  W.  Edwards  and  Mrs.  Alice 
Tyler  Easter,  against  Thomas  E.  Waggaman,  and  \\  il- 
liam  11.  11.  Raleigh,  as  lale  trustees,  and  against  Jackson 
11  Ralston,  as  trustee,  after  stating  the  citizenship  and 
residence  of  said  Petitioners,  in  paragraph  I  thereof, 

alleges : — 

“Your  petitioners  are  the  equitable  beneficiaries 
for  life  under  the  will  of  Mary  E.  Macpherson,  a 
duly  certified  copy  of  which  is  Exhibit  A  to  the 
original  bill  filed  herein.  After  sundry  legacies 
of  no  great  pecuniary  value,  the  said  testatnx, 
devised  to  her  nephews  Chapman  Maupin  and 
Robert  W.  Maupin,  her  lot.  with  the  house  and 
other  improvements  thereon,  known  as  house  -  o. 
511  on  F  street,  between  Fifth  and  Sixth  streets 
Northwest  in  this  city  to  be  held  by  them  in  trust 
as  to  one  moiety  for  the  daughter  ot  testatrix 
(Susan  \Y.  Edwards)  for  her  life,  and  at  her  death 
for  her-  daughter,  Susan  \Y.  Edwards  (tl.e  grand¬ 
daughter  of  testatrix),  also  lor  her  life,  and  fro an 
and  after  the  death  of  the  said  granddaughter, 
then  I  lie  whole  of  said  moiety  to  any  children  or 
descendants  of  said  granddaughter  who  nmy  sur- 
vive.  and  in  case  the  said  granddaughter  shall  die 
without  children  or  descendants  living  at  it? 
death,  the  same  to  go  lo  her  great  ^'"^"‘  daugh 
Mice  Tyler  (Itie  present  petitioner  Alice  lyler 
Easter)  subject  to  the  provisions  made  as  to  t  ie 
Other  moiety.  Tl.e  remaining  mmety  of  said  rea  ty 
l„  1((.  held  in  trust  for  the  petitioner  Alice  l\Ur 
Easter  (then  Alice  Tyler),  for  her  life,  with  power 
to  tier  to  appoint  the  said  moiety  of  the  real  esta  e 
aforesaid  among  her  children  and  descendants 
and  in  case  she  shall  make  no  such  appointment 
tlaui  at  her  death,  the  said  moiety  to  he  distributed 
among  her  children  and  descendants;  and  m  case 
she  shall  die  without  children  or  descendants  li\- 
\u‘t  at  her  death  (her  mother  also  being  dead)  then 


the  same  to  be  distributed  among  her  next  of  kin. 
All  other  property  of  the  testatrix,  and  ‘especially 
that  which  I  (the  testatrix)  may  derive  from  the 
estate  of  my  brother,  the  late  Peter  G.  Washing¬ 
ton’  she  (the  testatrix)  gives  unto  the  said  Chap¬ 
man  Maupin  and  Robert  W.  Maupin  in  trust  for 
the  same  purposes  and  upon  the  same  trusts  de¬ 
clared  in  respect  of  the  aforesaid  real  estate.  She 
appointed  the  same  two  nephews  to  he  executors 
of  her  will.  All  which  will  more  fully  and  at 
large  appear  from  said  Exhibit  A  to  which  ref¬ 
erence  is  hereby  made  and  which  is  prayed  to  be 
taken  as  part  hereof.  Said  Mary  E.  Macpherson 
died  in  the  year  1873;  and  the  said  Chapman  Mau¬ 
pin  and  Robert  W.  Maupin,  dulv  qualified  as  ex¬ 
ecutors  of  her  will”  (Rec.,  p.  7).' 

Jo  said  paragraph  1,  said  Raleigh,  in  his  Amended 
Answer  filed  on  March  29,  1907,  says:— 

“This  respondent  admits  paragraph  1  to  be  sub¬ 
stantially  true”  (Rec.v  p.  75). 

Io  said  paiagiaph  1,  said  Ralston,  in  his  Amended 
Answer  filed  on  October  24,  1906,  savs 

‘‘Re  believes  the  averments  as  to  the  citizenship 
and  residence  of  the  Petitioners  is  correct,  and 
presumes  the  same  is  true  as  to  the  other  recitals 
of  fact  therein  contained”  (Rec..  p.  52). 

Paragraph  2  and  S  (both  inclusive)  of  said  Petition  of 
March  3,  1906,  allege  as  follows.  Said  Paragraph  2  of 
said  Petition  of  March  3.  1906,  alleges:— 

“On  Nov.  2,  1881,  said  Susan  W.  Edwards, 
widow,  the  mother  of  the  present  petitioner  by  the 
same  name,  and  said  Alice  Tyler  (the  present 
petitioner  Alice  Tyler  Easter)  by  her  next  friend, 
Susan  \\  .  Edwards,  filed  their  bill  of  complaint 
herein  averring  the  death  of  Robert  W.  Maupin 
and  the  desire  of  Chapman  Maupin  to  resign  his 
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trust  after  accounting  in  due  form;  asking  for  an 
accounting  and  the  appointment  of  a  new  trustee. 
That  said  Chapman  Maupin  on  Nov.  2,  1881,  an¬ 
swered.  stating  his  readiness  to  account  for  all 
property  and  money  coming  into  his  hands  or 
those  of  his  co-trustee,  or  both,  wherein  the  com¬ 
plainants  had  any  interest  under  the  last  will  and 
testament  of  Mary  K.  Macpherson,  that  the  Court 
ordered  the  account  of  the  trustee  to  he  filed,  and 
on  Nov.  23.  1881.  referred  the  cause  to  the  Audi¬ 
tor  ‘to  state  the  account  of  said  trustee.'  That  ex¬ 
ceptions  were  filed  to  the  first  report  of  the  Audi¬ 
tor.  which  were  sustained.  That  a  second  report 
of  the  Auditor  showed  the  balance  of  income  for 
distribution,  after  deducting  expenses,  to  be 
$1,789.50.  and  the  balance  of  the  amount  received 
from  the  estate  of  Peter  Washington,  to  be  $530, 
which  sum  of  $530  in  addition  to  the  real  estate, 
remained  to  be  turned  over  as  corpus  or  principal 
to  the  substituted  trustee"  (Rec.,  pp.  7  and  8). 

And  said  Paragraph  3  of  said  Petition  of  March  3,  1900, 
alleges : — 

“That  thereafter,  on  the  29th  day  of  March,  1882, 
the  Court,  decreed  that  the  fee  simple  estate  in  the 
land  in  this  city  devised  by  said  testatrix  to  Chap¬ 
man  Maupin  and  Robert  \Y.  Maupin,  upon  the 
trusts  declared  in  said  will,  be  taken  out  of  the 
said  Chapman  Maupin  the  survivor  of  the  said  co¬ 
trustees.  and  vested  in  James  R.  Green,  of  the  City 
of  Baltimore,  together  with  all  the  rights ,  powers , 
duties ,  and  obligations,  incident  thereto  under  the 
said  last  will  and  testament;  and  further  decreed. 
That  all  the  trusts  vested  by  the  said  will  in  the 
said  co-trustees ,  and  surviving  to  the  said  Chap¬ 
man  Maupin ,  b<*.  and  they  are  hereby  abrogated 
and  repealed  as  to  him,  and  conferred  upon  the 
said  James  R.  Green,  subject  to  the  terms  of  the 
said  last  will  and  testament.  *  *  *  and  that 

he  shall  at  all  times  be  subject  to  the  control  and 
order  of  this  court,  in  matters  touching  the  trust” 
(Rec..  p.  8). 
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3  *.  <nid  8  0f  sai(l  Peti,ion  of  March 

t\  ,  '  *aid  Ra,fi‘gl'  in  his  Amended  Answer  thereto 

filed  on  March  29,  1907.  says:— 

'This  defendant  admits  the  allegations  contained 

m  paragraphs  2  and  3  of  this  bill  to  be  substan¬ 
tially  correct”  (flee.,  p.  75). 

And  to  said  Paragraphs  2  and  3  of  said  Petition  of 
March  3  1906,  said  Ralston  in  his  Amended  Answer 
thereto  filed  on  October  24,  1900.  says: _ 

"He  presumes  that  same  is  true”  (Rec..  p.  52). 

In  addition  to  Raleigh’s  and  Ralston’s  admissions  in 

'ey  respective  answers  to  said  paragraphs  1.  2  and  3 

"ach  and  all  of  the  allegations  in  said  paragraphs  /.  2 

and  3  of  said  Petition  of  March  3.  1906,  were  dulv  and 

u  |y  prowl  on  the  part  of  said  Petitioners.  On  their 

1>eha,l  ,Mrs’  ^ee  Tyler  Easter  offered  and  introduced 
(is  evidence  the  following,  viz: _ 

t.  Said  Original  Bill  of  Complaint  filed  Nov.  2.  1881 
in  Equity  Cause  No.  7907  (Rec.,  pp.  241  and  242). 

II.  Said  exemplified  copy  (marked  Exhibit  A  and  filed 
with  said  Original  Rill  of  Nov.  2,  1881)  of  said  Mary 
Macpherson’s  last  will  and  testament  and  codicil 
thereto,  which  is  the  instrument  that  created  the  Trust 
and  which  establishes  all  the  terms  and  provisions  Ihere- 
<d  (Rec..  pp.  272  lo  275). 

HI.  flic  answer  of  Chapman  Maupin.  Trustee,  tiled 
Nov.  2  1881.  in  Equity  Cause  No.  7907.  to  said  Rill  of  that 
date  (Rec..  pp.  275  and  270). 

v  IV;Ihe,order  passed  Nov-  U-  1881-  in  Equity  Cause 
No.  7907  (Rec..  p.  276). 


V.  The  Order  passed  Nov.  23,  1881.  in  Equity  Cause 
No.  7907,  referring  said  cause  to  the  Auditor  to  state  the 
account  of  Chapman  Manpin.  Trustee  (Hoc.,  p.  246). 

VI.  The  Auditor's  Report  and  Account  tiled  Dec.  19. 
1882.  in  Equity  Cause  No.  790*  (Rec..  pp.  alld  -  *■”)• 

VII.  The  Exceptions  tiled  .lanuary  11,  1882.  in  Equity 
Cause  No.  7907.  to  said  Auditors  Report  and  Account  of 
Dec.  19,  1882  (Rec..  p.  248). 

VIII.  The  Order  passed  February  14,  1882.  in  Equity 
Cause  No.  7907  remanding  the  account  to  the  Auditor 
with  instructions  to  re-state  the  same  in  the  manner  pre¬ 
scribed  bv  said  order  Rec..  p.  2-1-8). 

]\  rpji(»  Second  Report  and  Account  of  the  Auditor 
filed  March  24.  1882,  in  Equity  Cause  No.  7907,  re-stating 
said  account  of  said  Chapman  Manpin.  Trustee,  pursu¬ 
ant  to  the  aforesaid  directions  of  the  Court.  Said  Second 
Report  and  Account  of  the  Auditor  showed  the  balance 
of  income  for  distribution  (after  deducting  expenses) 
to  be  $1,789.50,  and  the  balance  of  the  amount  received 
from  the  estate  of  Peter  G.  Washington  (after  deducting 
expenses).  “To  be  $530.70.  which  sum  of  $530.70  in  addi¬ 
tion  to  the  real  estate ,  remained  to  he  turned  over  as 
corpus  or  principal  to  the  substituted  tiusfei  ^  Re* .  pp. 
248  and  219). 

X.  The  Agreement  tiled  and  Order  passed  on  March 
29.  1882.  in  Equity  Cause  No.  7907  ratifying  and  con¬ 
firming  the  Auditor's  aforesaid  re-statement  of  said  Chap¬ 
man  Maupin.  Trustee's  account  (Rec.,  p.  249). 

XI.  And  the  Decree  passed  on  March  29,  1882  in  Equity 
Cause  No.  7907  substituting  James  R.  Green  as  Trustee 
in  the  place  of  Chapman  Maupin,  surviving  trustee,  and 
vesting  title  in  said  substituted  trustee.  Said  Decree  ad- 


IT 


judged,  ordered.  and  decreed:— ‘That,  the  Fee-Simple 
Kstale  in  lands  located  in  the  City  of  Washington,  Dis¬ 
trict  of  Columbia,  devised  by  the  last  Will  and  Testa¬ 
ment  of  Mary  K.  Maopherson.  deceased,  to  Chapman 
Maupin  and  Robert  W.  Manpin.  upon  certain  Trusts 
dectmvd  in  said  will,  be,  and  the  same  is  hereby  taken 

ut  of  the  said  Chapman  Manpin.  the  survivor  of  the 
said  Co- Trustees,  and  vested  in  James  It.  Green,  of  the 
City  of  Baltimore,  together  with  all  the  rights,  powers' 
duties,  and  obligations  incident  thereto  under  the  said 
Iasi  Will  and  Testament."  And  it  is  further  adjudged 
ordered  and  decreed: — “That  all  the  Trusts  rested 
hi,  said  Will  in  the  said  Co-Trustees,  and  surviving 
to  (lie  said  Chapman  Maupin,  he,  and  they  arc  hereby 
abrogated  and  repealed  as  to  him,  and  conferred  upon 
the  said  James  B.  Green,  subject  to  the  terms  of  the  said 
last  Will  and  Testament ;  and  that  the  retiring  Trustee 
pay  over  and  deliver  to  his  successor  hereby  appointed 
alt  money,  books,  papers,  and  other  property  belonging 
or  relating  to  the  said  Trust  Estate.”  *  •  •  "An5 

that  he  shall  at  all  times  be  subject  to  the  control  and 
order  of  this  Court,  in  matters  touching  the  Trust”  MW 
pp.  249  and  250). 

It  is  accordingly  established  beyond  all  controversy 
that  said  James  B.  Green  not  only  was  vested  with  full 
title  to  said  Trust  Estate,  as  such  substituted  trustee;  but 
also  that  all  the  rights,  powers,  duties  and  obligations 
incident  thereto  under  said  last  will  and  testament  were 
contain'd  upon  him  as  such  substituted  trustee,  subject 
merely  to  the  control  and  order  of  the  Court  in  matters 
touching  the  trust. 

And  it  is  also  established  beyond  all  controversy  that 
wlien  said  Chapman  Maupin,  the  surviving  testamentary 
trustee,  was  succeeded  by  said  James  B.  Green,  as  substi¬ 
tuted  trustee,  the  principal  or  corpus  of  the  trust  fund 
consisted  of  the  real  estate,  and  of  said  sum  of  $530.70 
derived  from  the  estate  of  Peter  G.  Washington,  which 
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sum  of  $530.70  in  addition  to  the  rent  estate ,  remained,  to 
he  turned  over  as  corpus  or  principal  to  said  substituted 
trustee. 

Paragraph  4  of  said  Petition  of  March  3,  1906,  al¬ 
leges  : — 

“Thai  thereafter,  viz:  on  March  7,  1888,  the 
said  James  R  Green,  claiming  to  have  the  same 
discretion  which  was  originally  vested  in  the  tes¬ 
tamentary  trustees,  against  the  express  wish  and 
direction  of  his  cestuis  que  trust ent ,  undertook  lo 
sell,  and  did  sell  the  real  estate  in  this  city  left 
in  trust  as  aforesaid;  and  on  the  date  last  men¬ 
tioned  procured  an  order  of  court,  ratifying  and 
confirming  his  report  of  said  sale.  Thai  as  soon 
as  possible  thereafter,  viz:  on  March  17,  1888,  a 
proceeding  was  instituted  in  this  cause  to  have  the 
said  order  of  March  7.  1888,  vacated  and  set  aside, 
as  having  been  improvidently  passed,  and  to  have 
the  said  James  R  Green  removed  from  his  office 
of  trustee,  and  to  have  some  other  appointed  in  his 
stead;  and.  after  litigation  carried  finally  to  the 
Supreme  Court  of  the  l  nited  States,  the  said  sale 
was  set  aside,  and  the  said  trustee  removed,  and 
the  Supreme  Court  declared  (134  l  .  S,  12o),  1  he 
order  appointing  a  new  trustee  expressly  declared, 
that  he  shall  at  all  times  he  subject  to  the  control 
and  order  of  the  court  touching  the  trust’  ”  (Rec„ 
pp.  8  and  0). 

To  said  Paragraph  4  of  said  Petition  of  March  3,  1906. 
said  Raleigh  in  his  Amended  Answer  thereto  filed  on 
March  29.  1907.  says: — 

“Answering  Paragraph  4  of  said  bill,  this  re¬ 
spondent  says  that  he  admits  the  allegations  there¬ 
in  contained  to  be  substantially  correct”  (Rec., 
p.  76). 

And  to  said  Paragraph  4  of  said  Petition  of  March  3, 
1906,  said  Ralston,  in  his  Amended  Answer  thereto  filed 
on  October  24,  1906.  says: — 

“He  presumes  the  same  is  true”  (Rec.,  p.  52). 


In  addition  to  Raleigh’s  and  Ralston’s  admissions  in 
ieir  respective  answers  to  said  paragraph  i,  each  and 
all  oi  the  allegations  in  said  paragraph  f  of  said  Petition 

o  March  3  1906,  were  duly  and  fully  proved  on  the  part 
of  said  Petitioners. 

On  their  behalf  Mrs.  Alice  Tyler  Master  offered  and  in- 
troduced  as  evidence  the  following,  viz:— 

XII.  Said  Irustee’s  (Janies  B.  Green’s)  Report  of  Sale 
filed  on  March  7,  1888,  in  Equity  Cause  No.  7907;  and 
fhe  Order  passed  on  that  day  in  said  cause  ratifying  and 
confirming  said  sale  (Rec.,  pp.  250  and  251). 

XIII.  Said  Petition  of  Susan  W.  Edwards  and  Alice 
lyfer,  filed  against  said  Janies  R.  Green  on  March  17. 
1888,  m  Equity  Cause  No.  7907,  for  the  vacation  of  said 
order  of  March  7.  1888,  ratifying  and  confirming  said 
sale  by  said  trustee,  Janies  R.  Green  and  for  his  removal 
et  cetera  (Rec.,  pp.  551  and  252). 

XIV.  The  Decree  passed  on  May  2.  1888,  in  Equity 

Cause  No.  7907,  denying  the  prayers  of  said  petition- 

from  which  said  Susan  W.  Edwards  and  Alice  Tvler 
appealed  (Rec.,  p.  252). 

XV.  The  Decree  passed  on  Dec.  4.  1888,  by  the  General 
term  of  the  Supreme  Court  of  the  District  of  Columbia 
in  Equity  Cause  No.  7907,  reversing  said  decree  of  the 
court  below,  setting  aside  and  vacating  said  sale  and 
removing  said  James  B.  Green  from  his  office  of  trustee, 
and  denying  him  commissions,  et  cetera ,  from  which  he 
and  the  purchaser  (Kennaday)  appealed  to  the  S  G  U  S 
(Rec.,  pp.  352  and  353). 

X\  I.  The  Mandate  of  the  Supreme  Court  of  the  United 
States  to  the  Judges  of  the  S.  C.  D.  C..  bearing  date  on 
May  22,  1890,  and  filed  on  May  20.  1890.  in  Equitv  Cause 

No.  7907,  affirming  said  Decree  of  Dec.  4.  1888  (Rec 
pp.  253  and  254). 


Paragraph  5  of  said  Petition  of  March  3.  1900,  al¬ 
leges  : — 

“Thereafter,  viz.,  on  October  17,  1890,  this  Court 
adjudged,  ordered  and  decreed  as  follows:  That 
the  fee  simple  estate  devised  by  said  last  will  and 
testament  as  aforesaid,  be,  and  the  same  is,  hereby 
taken  out  of  James  B.  Green,  and  vested  in  Wil¬ 
liam  II.  II.  Raleigh  and  Thomas  E.  Waggaman. 
tor/ether  with  all  the  rights,  powers ,  duties  and 
obligations ,  incident  thereto ,  under  sa.id  last  will 
and  testament ;  and  further  adjudged,  ordered  and 
decreed  as  follows:  That  all  the  trusts  vested  by 
the  will  in  the  said  James  B.  Green,  be,  and  they 
are  herring  abrogated  and  repealed  as  to  him ,  and 
conferred  upon  the  said  William  11.  H.  Raleigh 
and  Thomas  E.  Waggaman.  subject  to  the  terms 
of  the  said  last  will  and  testament .  It  was  again 
ordered  by  said  decree,  that  each  of  said  trustees, 
shall  at  ail  times  be  subject  to  the  control  of  this 
court  in  all  matters  touching  the  trust’  "  (Rec.. 
p.  9). 

To  said  Paragraph  a  of  said  Petition  of  March  3.  1900, 
said  Raleigh,  in  his  Amended  Answer  thereto,  filed  on 
March  29.  1907.  says: — 

“This  respondent  admits  paragraph  5  of  said 
bill  to  be  true”  (Rec.,  p.  70). 

And  to  said  Paragraph  5  of  said  Petition  of  March  3, 
1900.  said  Ralston,  in  his  Amended  Answer  thereto  filed 
on  October  24,  1900.  says: — 

“Answering  the  Fifth  Paragraph  of  said  peti¬ 
tion,  he  says  that  so  far  as  they  go.  he  has  no 
doubt  that  the  statements  therein  contained  are 
truthful”  (Rec.,  p.  52). 

In  addition  to  Raleigh’s  and  Ralston's  admissions  in 
their  respective  answers  to  said  paragraph  5,  each  and 
all  of  the  allegations  in  said  paragraph  5  of  said  Petition 
of  March  3.  1900,  were  duly  and  fully  proved  on  the  part 


of  said  Petitioners.  On  their  behalf  Mrs.  Alice  Tyler 

faster  offered  and  introduced  as  evidence  the  following 
viz: — 

XVII.  The  Decree  passed  on  October  17,  1890.  in 
Equity  Cause  No.  7907  substituting  and  appointing 
Thomas  E.  Waggaman  and  William  H.  H.  Raleigh  as 
Trustees  in  the  place  of  said  James  B.  Green,  and  taking 
all  title  out  of  said  Green  and  vesting  it.  and  the  trusts 
in  the  said  Waggaman  and  Raleigh  as  substituted  trus¬ 
tees.  Said  Decree  (among  others)  contains  the  following 
provisions,  namely : — 

“It  is  this  17th  day  of  October,  A.  D.,  1890.  ad¬ 
judged,  ordered,  and  decreed  that  the  fee-simple 
estate  in  lands  located  in  the  City  of  Washington, 
in  the  District  of  Columbia,  devised  bv  the  last  will 
and  testament  of  Mary  E.  Macpherson.  deceased,  to 
Chapman  and  Robert  W.  Maupin  upon  certain 
trusts  declared  in  said  will,  be,  and  the  same  is. 
hereby  taken  out  of  James  B.  Green,  and  vested  in 
William  II.  H.  Raleigh  and  Thomas  E.  Wagga¬ 
man  together  with  all  the  rights,  and  powers , 
duties  and  obligations,  incident  thereto  under  the 
said  last  will  and  testament. 

ft  is  further  adjudged  and  ordered,  and  decreed 
that  all  the  trusts  vested  by  the  said  will  in  the 
said  James  B.  Green,  be,  and  they  are  hereby  ab¬ 
rogated  and  repealed  as  to  him  and  conferred  upon 
the  said  William  H.  H.  Raleigh  and  Thomas  E 
Waggaman.  subject  to  the  terms  of  the  said  last 
will  and  testament,  and  that  the  retiring  trustee 
pay  over  and  deliver  to  his  successors  hereby  ap¬ 
pointed.  all  money,  books,  papers,  or  other  prop¬ 
erty  belonging  or  relating  to  said  trust  estate. 

‘And  it  is  further  adjudged,  ordered,  and  de¬ 
creed  that  the  said  William  H.  H.  Raleigh  and 
Thomas  E.  W  aggaman,  trustees,  as  herein  pro¬ 
vided,  shall  each  file  with  this  Court  before  enter¬ 
ing  upon  his  trusteeship  a  bond  in  the  sum  of 
ten  thousand  dollars,  with  a  surety  or  sureties  to 
he  approved  by  the  Court,  for  the  faithful  per¬ 
formance  of  tiis  duty  in  connection  with  the  said 


trusteeship,  and  that  he  shall  at  all  times  be  sub¬ 
ject  to  the  control  ot  this  Court  in  matters  touch¬ 
ing  the  trust,  but  each  trustee  shall  be  responsible 
only  for  his  own  default.”  *  *  \  “And  this 
cause  is  hereby  referred  to  the  Auditor  ot  this 
Court  to  state  all  necessary  accounts,  showing 
what  and  all  property  and  money  should  be  turned 
over  paid  and  passed  by  the  said  James  B.  Green 
to  the  trustees.  William  'll.  11.  Raleigh  and  Thomas 
E.  Waggaman.  and  tin*  beneficiaries  under  the 
trusts  of  the  said  will”  (Rec.,  p.  254). 

Paragraphs  6  to  $  (both  inclusive)  of  said  Petition  of 
March  3.  1906,  allege  as  follows. 


Said  Paragraph  0  of  said  Petition  ot  March  3,  1906, 
alleges : — 

•That  each  trustee  gave  bond  in  the  sum  of 
$10,000  for  the  faithful  performance  of  his  duty. 
In  the  bond  of  said  Waggaman.  bearing  date  Oc¬ 
tober  24.  1890,  it  is  recited: — ‘Whereas  Thomas  E. 
Waggaman  has  been  duly  appointed  by  decree 
passed  in  this  cause  on  October  17.  1890,  trustee 
in  con  junction  with  William  H.  H.  Raleigh,  under 
the  will  of  Mary  /:.  Macpherson,  in  place  of  James 
B.  Green,  etc.’ 

“And  in  tie*  bond  of  William  II.  H.  Raleigh 
filed  on  the  29th  day  of  October.  1890.  it  is  re¬ 
cited  : — 'Whereas  the  said  W  illliam  H.  H.  Raleigh 
has  been  duly  appointed  by  decree  passed  in  this 
cause  October  17.  1890.  trustee  in  con  junction  with 
Thomas  E.  Waggaman.  under  the  wilt  of  Mary  E. 
Macpherson  in  the  place  of  James  R.  Green,  etc. 
All  of  which  will  more  fully  and  at  large  appear 
from  duly  certified  copies  of  said  bonds  herewith 
filed,  marked  Exhibits  4B'  and  ‘0/  and  prayed  to 
be  taken  as  part  hereof.  Said  original  bonds  were 
each  duly  approved  by  the  Court”  (Rec..  p.  9). 

Said  Paragraph  7  of  said  Petition  ot  March  3,  196(1. 
alleges : — 

‘That  in  the  settlement  of  the  account  of  said 
James  R.  Green,  the  Auditor’s  Report  Oiled  April 


<>,  1891),  charged  him  with  $530.00  received  from 
Chapman  Maupin,  which  by  expendilures  allowed 
was  reduced  lo  $504.22 — the  balance  due  from  ac- 
countant  as  Principal ,*  and  the  balance  of  rents 
alter  deducting  of  allowances  $2.32.  The  balance 
ot  rents  due  from  A.  M.  Kenaday,  during  his  pos¬ 
session  of  the  property,  under  the  attempted  sale, 
which  was  set  aside  $417.15;  to  be  augmented  by 
the  rent  presumably  collected  by  Kenaday  from 
January  31,  1891,  to  March  3.'  1891.  That  by 
order  of  court  filed  July  27.  1891,  the  said  Auditor’s 
lleport  was  confirmed.  That  on  July  27.  1891.  an 
order  was  passed  directing  Hie  payment  by  the 
-Jeik  o(  said  Court  to  Raleigh  and  Waggaman 
trustees,  or  their  solicitors  of  record,  of  $417  15 
then  in  the  Registry  of  the  Court;  said  sum  being 
the  deduction,  on  account  of  rent  due  by  said  Ken- 
aday,  from  the  deposit  of  purchase  money,  made 
under  order  of  Court  by  James  R.  Green.  And 
that  on  or  about  July  27th  or  28th.  A.  D„  1891 
said  sum  of  $417.15  was  paid  by  said  Clerk  to  said 
Waggaman  and  Raleigh.  Trustees,  or  their  solici¬ 
tors"  (Rec.,  pp.  9  and  10). 

And  said  Paragraph  8  of  said  Petition  of  March  3. 

1906,  alleges: — 

n  ‘‘That  on  Nov.  24,  1893.  the  said  Waggaman  and 
Raleigh  filed  a  petition  in  which  is  stated  that  bv 
ins  report  filed  April  6.  1891.  the  Auditor  ‘showed 
a  balance  due  of  $506.54  (being  said  sum  of  $50 i-  °2 
plus  said  sum  of  $2.32),  and  now  in  the  Registry 
of  the  Court,  and  petitioners’  (i.  e.,  said  Wagga- 
man  and  Raleigh  as  petitioners  in  said  petition 
ot  Nov.  24.  1893).  ‘aver,  that  they  are  entitled  to 
an  order  directing  the  Clerk  to  pay  to  them  said 
sum  so  paid  in.  that  they  may  dispose  of  it  for 
the  benefit  of  the  beneficiaries  in  accordance  with 
the  terms  of  said  will /  The  prayer  asked  that 
an  order  be  passed  directing  the*  Clerk  of  this 
Court  to  pay  to  them  the  said  sum  of  $506.54  so 
remaining  with  the  Registry  to  be  disposed  of  as 
by  said  will  directed:  And  that  on  February  1, 
1894,  it  was  ordered  that  the  Clerk  of  this  Court 


pay  to  flu*  trustees,  Thomas  E.  Waggaman  and 
William  H.  H.  Raleigh,  or  their  solicitors,  said 
sum  of  $506.54.  deposited  in  the  Registry  of  this 
Court,  August  5,  1891,  by  James  R.  Green,  former 
trustee”  (Rec.,  p.  10). 

To  said  Paragraphs  6,  7  and  $  of  said  Petition  of 
March  3,  1906,  said  Raleigh  in  his  Amended  Answer 
thereto,  filed  on  March  29,  1907,  says: — 

“Your  respondent  admits  the  allegations  con¬ 
tained  in  paragraphs  0,  7  and  of  said  hill  as  be¬ 
ing  substantially  correct”  (Rec..  p.  76). 

And  to  said  Paragraphs  (k  7  and  S  of  said  Petition  of 
March  3.  1906,  said  Ralston  in  his  Amended  Answer 
thereto  filed  on  October  24.  1906,  says: — 

"Answering  the  Sixth  paragraph  of  the  Petition, 
this  respondent  says  that  he  admits  the  truth  of 
the  allegations  contained  in  the  Sixth  Paragraph 
of  the  Petition.” 

“Answering  the  Seventh  Paragraph  of  the  Peti¬ 
tion  this  respondent  admits  the  truth  of  the  aver¬ 
ments  therein  contained.” 

“Answering  the  Eighth  Paragraph  of  the  Peti¬ 
tion.  this  respondent  admits  the  truth  of  the  alle¬ 
gations  therein  contained”  (Rec.,  p.  52). 

In  addition  to  Raleigh's  and  Ralston's  admissions  in 
their  respective  answers  to  said  paragraphs  6,  7  and 
each  and  all  of  the  allegations  in  said  paragraphs  6.  7 
and  8  of  said  Petition  of  March  3.  1906,  were  duly  and 
fully  proved  on  the  part  of  Petitioners. 

On  their  behalf  Mrs.  Alice  Tyler  Easter  offered  and 
introduced  as  evidence  the  following,  viz: 

XVIII.  The  Auditor's  Report  filed  on  April  6,  1891,  in 
Equity  Cause  No.  7907.  which  states  the  accounts  as  to 
Principal  and  Income,  of  said  James  R.  Green,  Trustee. 
Therein  and  thereby  the  Auditor,  in  Schedule  A.  charges 
said  James  R.  Green.  Trustee,  with  the  amount  of  $530.07 


i  eceived  from  Chapman  Maupin.  and  after  giving  him 
credit  for  certain  expenditures  aggregating  -$25.85  shows 
as  follows,  viz: — 

"Balance  due  from  accountant  ns  Principal  $504.22” 

And  the  Auditor  also  charges  said  James  B.  Green, 
trustee,  with  the  amount  of  $3,557.27  received  as  income 
fiom  rents  collected  and  interest  collected,  and.  after  giv¬ 
ing  him  credit  for  certain  expenditures  aggregating 
$2,554.85  shows  as  follows,  viz: _ 

"Balance  of  rents  due  from  accountant....  $2.32” 

In  Schedule  B  (accompanying  said  Auditor's  Report 
and  forming  part  thereof),  the  Auditor  states  the  account 
ot  rents  collected  by  Alexander  Kenaday.  charging  him 
with — 

"Rents  collected  and  Received  Jan  y  31. 

1891.  as  per  statement  filed  . . .  .’ . $008.00” 

and  after  giving  him  credit  for  certain  expenditures  ag¬ 
gregating  $250.85,  shows  as  follows,  viz:— 

"Balance  due  from  him  Jan’y  31.  1891 _  $417.15” 

“Since  the  preparation  of  this  account  Mr.  Kenaday 
has  presumably  collected  the  rent  additional  to  March 
31,  1891,  to  be  added  to  the  above  balance.  James  G. 
Payne.  Auditor.  April  5.  1891”  (Ree..  p.  255). 

XIX.  I  he  Decree  passed  on  July  2/.  1801.  in  Deputy 
Pause  No.  7907.  finally  confirming  said  Auditor’s  Report 
(Rec..  pp.  255  and  250). 


XX.  The  Order  passed  on  July  27.  lNOl.  in  Equity 
Pause  No.  7907.  which  said  Order  directs: — "That  the 
sum  of  $417.15  retained  in  the  Registry  of  this  Court 
under  order  passed  herein  on  June  22.  1891,  be  paid  by 
the  Clerk  to  said  trustees,  or  their  Solicitors  of  Record  in 
this  cause”  (Rec..  p.  250). 


XXI.  Till'  Order  passed  on  Nov.  24,  1893.  in  Equity 
Cause  No.  7907.  which  said  Order  provides  as  follows, 
nanielv : — 

‘‘Upon  consideration  of  the  petition  of  Thomas  E.  Wag- 
gainan  and  William  H.  H.  Raleigh,  Trustees,  it  is  this 
24th  day  of  Nov.,  1893,  Ordered  by  the  Court  that  the 
Clerk  pay  to  the  said  petitioners,  or  their  Solicitors  of 
Record,  the  sum  of  $506.54,”  less  the  commission  of  one 
per  cent,  allowed  by  law  on  monies  paid  into  the  Regis¬ 
try  of  the  Court  (Rec.,  p.  256). 

Paragraph  9  of  said  Petition  of  March  3.  1906,  al¬ 
leges  : — 

•That  on  January  21,  1891,  the  trustees,  W.  H. 
H.  Raleigh  and  Thomas  E.  Waggaman,  filed  their 
petition,  representing,  that  there  was  due  to  the 
solicitors  who  had  prosecuted  the  cause  against 
the  trustee.  Green,  to  the  Supreme  Court  of  the 
United  States,  a  fee  of  $1,000;  to  Mr.  Christian,  of 
Richmond.  Virginia,  a  fee  of  $100;  and  expenses 
of  printing.  $26;  arid  outside  ot  said  real  estate 
on  F  Street,  Northwest,  in  this  city,  the  only  assets 
available  for  the  payment  of  said  bill  was  a  claim 
against  said  Green  for  money  in  his  hands,  pay¬ 
able  to  said  trustees,  but  which  in  all  probability 
could  only  be  obtained  by  suit  on  his  bond  and 
a  claim  of  rent  due  from  purchaser ;  that  only  by 
a  sale  or  incumbrance  of  said  realty  could  the  sum 
be  raised  for  the  payment  of  said  indebtedness. 
On  the  same  day  a  decree  was  signed  authorizing 
the  trustees  to  borrow  a  sufficient  sum  to  pug  the 
debts  referred  to  in  said  petition ,  and  secure  the 
same  by  deed  of  trust  on  said  real  estate. 

That  no  suit  was  ever  brought  either  by  said  Wag¬ 
gaman  and  Raleigh,  trustees,  or  by  said  Wagga¬ 
man  and  Ralston,  trustees,  against  said  Green  or 
upon  his  bond,  to  recover  the  balance  due  from 
him  to  said  trust  estate,  nor  was  any  suit  brought, 
or  proceeding  instituted  by  said  trustees  against 
said  purchaser  to  recover  the  rent  due  from  him 
•  from  January  31.  1891.  to  March  3,  1891,  or  any 


steps  taken  to  secure  the  same  out  of  the  purchase 
money  deposited  in  the  Registry  of  said  court” 
(Rec.,  p.  19). 

To  said  Paragraph  9  of  said  Petition  of  March  3,  1906, 
said  Raleigh,  in  his  Amended  Answer  thereto,  filed  on 
March  29,  1907,  says: — 

"Your  respondent  admits  paragraph  9  of  said 
bill  to  be  true.” 

That  subsequent  to  the  filing  of  said  last  men¬ 
tioned  petition  your  respondent  together  with  the 
said  Waggaman ,  succeeded  in  collecting  the  sum 
of  $506 M,  and  also  the  sum  of  $417.15,  which 
said  amounts  were  paid  into  the  Registry  of  the 
Court.  *  "That  your  respondent  further 

says  that  no  sum  of  money  was  ever  borrowed  for 
the  purposes  named  in  paragraph  9  of  said  peti¬ 
tion  with  which  to  pay  the  claims  therein  men¬ 
tioned,  but  that  said  claims  were  deferred  until 
after  the  sale  of  the  F  Street  property  to  Cralle  & 
Fisher,  out  of  the  cash  proceeds  of  which  sale 
said  items  were  paid”  (Rec.,  pp.  76  and  77). 

And  to  said  Paragraph  9  of  said  Petition  of  March  3. 
1906,  said  Ralston,  in  his  Amended  Answer  thereto,  filed 
on  October  24,  1906,  says: — 

"Answering  the  Ninth  Paragraph  of  the  peti¬ 
tion,  this  respondent  says  that  he  admits  the  truth 
of  the  statements  therein  contained  as  to  the  con¬ 
tents  of  the  petition  filed  on  behalf  of  Waggaman 
and  Raleigh  and  as  to  the  allegations  concerning 
the  decree  therein  referred  to.”  *  "That 

lie  admits  that  no  suit  was  ever  brought  by  him 
to  recover  the  rent  alleged  to  have  accrued  between 
January  31,  1891,  and  March  3.  1891.”  *  *  * 

“And  on  information  and  belief,  he  says  no  such 
suit  was  ever  brought  by  Waggaman  and  Raleigh 
on  the  bond  of  said  Green  or  any  steps  taken  to 
secure  the  same  out  of  the  purchase  money  de¬ 
posited  in  Registry  of  said  Court”  Rec..  pp.  52 
and  53). 


Paragraph  10  of  said  Petition  of*  March  3,  1906.  al¬ 
leges  : — 

“That  on  Nov.  3,  1891,  the  said  trustees  Raleigh 
and  Waggaman,  with  the  sanction  of  Hie  equit¬ 
able  life  tenants,  filed  another  petition,  asking  au¬ 
thority  to  sell  said  property  at  public  or  private 
sale,  subject,  of  course,  to  ratification  by  the  Court: 
stating  their  belief,  that  ‘they  can  obtain  a  good 
price  therefor,  and  by  re-investment  under  the 
trusts  of  said  wilt  twice  the  revenues  now  derived 
can  he  obtained.’  On  the  same  day  the  decree  was 
passed  authorizing  the  said  trustees  to  make  sale 
of  the  said  realty  at  public  or  private  sale;  and 
directing  them  to  report  any  sale  so  made  for  the 
approval  of  the  Court. 

“On  February  17,  1892.  the  said  Raleigh  and 
Waggaman  reported  to  the  Court  that  they  had 
sold  the  real  estate  referred  to  in  these  proceed¬ 
ings  to  Jefferson  R.  Cralle  and  Abraham  Fisher 
at  and  for  the  sum  of  $17,460,  upon  the  following 
terms,  viz: — $2,500  in  cash ,  and  the  balance  in 
three  equal  instalments  of  three ,  six  and  nine 
years,  secured  by  Peed  of  Trust  on  said  property, 
and  bearing  interest  at  the  rate  of  6  per  cent  per 
annum.”  *  *  *  “On  tin*  same  day.  the  said 

sale  was  duly  ratified  and  confirmed  by  the 
Court”  (Rec..  p.  11). 

To  said  Parayru ph  10  of  said  Petition  of  March  3.  1906, 
said  Raleigh  in  his  Amended  Answer  thereto  filed  on 
March  29.  1907.  says: — 

“Your  respondent  admits  the  allegations  con¬ 
tained  in  paragraph  10  of  said  petition  to  be  sub¬ 
stantially  correct”  (Rec..  p.  77). 

And  to  said  Paragraph  10  of  said  Petition  of  March  3, 
1906.  said  Ralston  in  his  Amended  Answer  thereto,  filed 
on  October  24.  1906.  says: — 

“Answering  the  Tenth  Paragraph  of  the  peti¬ 
tion,  this  respondent  says  that  lie  admits  that  ac¬ 
cording  to  the  record  tin*  trustees  Raleigh  and 


Waggaman  filed  the  pefition  referred  to  in  f|,js 
petition,  making  the  statement  set  forth  in  said 

KV  !""1  ",Ul  a  «•««  passed  •m 
homing  Waggaman  and  Raleigh  lo  make  sale 

Ot  the  real  estate  in  question  and  directing  them 
to  report  any  sale  for  the  approval  of  the  Court 
and  he  admits  that  on  February  17.  1892  a  sale 
was  reported  to  the  Court  as  set 'forth  in  said  par¬ 
agraph  10,  and  on  information  and  belief  he  savs 
hat  he  presumes  that  such  sale  took  place,  and 
he  admits  that  on  February  17.  1892.  said  sale  was 
ratified  and  confirmed”  (Rec..  p.  53). 

In  addition  to  Raleigh’s  and  Ralston’s  admissions  in 
their  respective  answers  to  said  paragraph  10,  each  and 
all  of  the  allegations  in  said  paragraph  10  of  said  Peti¬ 
tion  of  March  3,  1906,  were  duly  and  fully  proved  on 
the  part  of  said  Petitioners.  On  their  behalf  Mrs.  Alice 

T\ lei  Easter  ottered  and  introduced  as  cridoice  the  fol¬ 
lowing,  viz: — 

XXII.  The  Petition  of  Thomas  E.  Waggaman  and  Wil¬ 
liam  H.  H.  Raleigh,  Trustees,  filed  on  Nov.  2,  1891.  in 
Equity  Cause  No.  7907.  Which  said  petition  of  said 
Thomas  E.  Waggaman  and  William  H.  11.  Raleigh,  al¬ 
leges  as  follows: — 

**!•  That  by  decree  passed  in  this  cause  they  were 
duly  substituted  as  trustees  under  the  Will  of  Mary 
E.  Macpherson,  deceased,  in  the  place  and  stead  of 

James  R.  Green,  and  have  qualified  as  such  trus¬ 
tees.” 

2.  By  the  Will  ot  the  said  Mary  E.  Macpherson.  a 
duly  certified  copy  of  which  is  on  file  in  this  cause, 
reference  to  which  is  here  made,  said  testatrix  de¬ 
vised  to  Chapman  Maupin  and  Robert  W.  Maupin, 
m  fee  simple,  her  lot  with  house  thereon  situated 
on  F  Street,  between  Fifth  and  Sixth  streets,  Wash¬ 
ington,  D.  C  the  same  being  more  particularly 
described  as  follows:  Part  of  original  lot  *  iii 
square  487,  beginning  for  the  same  at  a  poinT  on 
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lh,»  North  lino  of  F  street  North,  distant  92  feet 
3  inches  West  from  the  South  East  corner  of  said 
Square,  and  running  thence  West  28  feet,  llience 
North  101  feet  9%  inches  to  the  rear  line  of  said 
lot,  thence  East  28  feet,  and  thence  South  101  feet 
9 %  inches  to  the  place  of  beginning,  in  trust  for 
certain  purposes,  as  in  said  W  ill  set  forth,  and 
with  full  authority  to  said  trusters  in  their  dis¬ 
cretion  to  sell  said  real  estate ,  at  public  or  private 
sale  and  to  convey  the  same  to  the  purchasers  dis¬ 
charged  of  all  liability  to  see  to  the  application  of 
the  purchase  money.  The  trustee  Robert  W.  Mau- 
pin  died  in  the  year  1872.  leaving  said  Chapman 
Maupin  surviving,  and  by  decree  passed  in  Ibis 
cause  on  March  29.  1882,  said  James  B.  Gieen  was 
substituted  as  trustee  in  the  place  of  said  Chapman 
Maupin.  and  he  in  turn  was  succeeded  by  petition¬ 
ers  as  aforesaid.” 

u3  Said  real  estate  yields  an  income  of  $30.00 
per  month,  this  sum  after  deducting  taxes,  repairs 
and  loss  by  reason  of  defaulting  tenants,  and  in¬ 
surance.  leaves  scarcely  any  surplus  for  division 
between  the  parties  entitled  to  said  rents. 

There  is  the  sum  of  $1,000.00  due  Messrs.  Gar¬ 
nett  and  Robinson  for  services  in  set  tiny  aside  a 
sale  made  by  a  former  trustee,  and  other  expenses 
connected  therewith  aggregating  some  $— ■ ■ 
These  debts  icere  created  for  the  purpose  of  saving 
the  estate  from  sacrifice,  and  can  only  be  paid  out 
of  the  proceeds  thereof.'' 

‘*4.  Your  trustees  believe  that  if  authorized  lo 
sell  said  property  at  public  or  private  sale,  subject 
of  course  to  ratification  by  this  Court,  they  can 
obtain  a  good  price  therefor,  and  that  by  re-invest¬ 
ment  under  the  trusts  of  said  Will  about  twice  the 
revenue  now  derived  can  be  obtained.” 

”5.  That  Susan  W.  Edwards  and  Alice  Tyler, 
the  beneficiaries  under  said  Will,  both  of  whom 
are  of  full  age.  desire  that  such  sale  be  made  as  is 
evidenced  by  their  written  request  hereto  annexed.” 

“Prayers.” 
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“Wherefore  petitioners  pray: 

“U  That  a  decree  may  he  passed  directing  the 
sale  by  them  ol  said  real  estate,  at  public  or  private 
sale,  subject  to  ratification  by  ttie  Court,  and  au¬ 
thorizing  a  conveyance  in  fee  to  the  purchaser.” 

3.  1  hat  out  of  the  proceeds  of  sale  they  may  be 
authorized  to  pay  said  debts ,  and  tie*  balance,  &c., 
they  may  be  authorized  to  re-invest  accordinq  to 
the  provisions  of  said  will." 

“W.  H.  H.  Raleigh.  Trustee" 

“T.  FT  Waggaman,  Trustee" 


'  Rich’d  H.  Spencer, 

Sot'r  for  Raleigh ,  Trustee." 

“Irving  Williamson, 

Sol’r  for  Waggaman,  Trustee." 


‘  W  e  request  the  Court  to  pass  a  decree  for  the 
sale,  by  the  trustees,  Raleigh  and  Waggaman  of 
the  real  estate  mentioned  in  this  petition,  at  public 
or  private  sale. 

“Susan  W.  Edwards. 

“Alice  Tyler.” 

(Rec..  pp.  250  to  258). 


XXIII.  The  decree  passed  on  Xov.  2.  1891, 
Cause  Xo.  7907,  which  Decree  is  as  follows: — 


in  Equity 


“Upon  consideration  of  the  petition  of  William 
H.  H.  Raleigh  and  Thomas  E.  Waggaman,  Trus¬ 
tees,  this  day  filed,  and  of  the  written  consent  of 
Susan  W.  Edwards  and  Alice  Tyler  endorsed  on 
said  petition,  it  is  by  the  said  Court  this  2nd  day 
of  November  A.  D.,  1891.  ordered,  adjudged  and 
decreed,  that  the  real  estate  described  in  these  pro¬ 
ceedings  and  in  said  petition  being  part  of  origi¬ 
nal  lot  two  (2)  in  square  four  hundred  and  eighty- 
seven  (487)  with  the  improvements,  be  sold  by 
said  Trustees,  either  at  public  or  private  sale,”  etc. 

“  The  terms  of  sale  in  either  case  shall 
be  such  as  said  trustees  shall  deem  best  for  the  in¬ 
terests  of  all  concerned.  Said  trustees  shall  report 


;my  sale  s»>  made  for  I  hr*  approval  of  this  court. 
;m<l  iijMiu  flu*  liiml  ratification  thereof  shall  convey 
said  properly  in  fee  simple  to  the  purchaser  or 
purchasers  thereof”  (Hoe.,  p.258). 

XXIV.  Said  Trustees'  Heport  of  sale  of  said  real  estate 
filed  un  February  IT.  1S92.  in  Kquity  ha  use  No.  7907. 
which  Report  of  Sale  is  as  follows: 

"The  report  of  Win.  II.  H.  Raleigh  and  Tliomas 
K.  Waggaman  respectfully  represents: 

That  they  duly  (jiial ifiei  1  as  Trustees  in  this  cause 
in  accordance  with  the  provisions  of  the  Decree 
by  which  they  were  appointed.  Ry  virtue  of  the 
Decree  passed  herein  on  the  2nd  day  of  November. 
1891.  they  have  made  sale  by  private  contract,  sub¬ 
ject  to  the  confirmation  by  this  Court,  of  the  Real 
Kstate  referred  to  in  these  Proceedings,  and  full v 
described  in  their  Petition  filed  in  this  cause  on 
November  2.  1891. 

To  Jefferson  lb  Grade  and  Abraham  Fisher,  at 
and  for  the  sum  of  $17,460,  upon  the  following 
terms,  namely:  $2^00  in  cash ,  and  the  balance  in 
three  equal  instalments  of  three,  six  and  nine  years, 
secured  by  Deed  of  Trust  on  said  property,  and 
bearing  interest  at  the  rate  of  C  per  cent  per  annum, 
payable  semi-annually. 

Said  purchasers  have  deposited  the  sum  of  $50n 
with  your  Trustees  on  account  of  said  cash  pay¬ 
ment,' and  are  willing  and  ready  fully  to  comply 
upon  the  final  ratifwa-tion  of  said  sale  by  the  Court. 

Your  Trustees  believe  that  said  sale  is  in  all  re¬ 
spects  a  good  one,  and  was  fairly  made,  and  the 
price  in  their  judgment  is  an  excellent  one.  they 
having  previously  offered  said  property  at  auction 
and  obtained  a  bid  of  $11,000  cash. 

As  shown  by  their  said  Petition  of  Nov.  2,  1891. 
the  interests  of  those  beneficially  entitled  to  said 
property  require  the  sale  thereof,  and  the  two  per¬ 
sons  so  entitled,  both  of  whom  are  of  full  age. 
approve  said  sale  and  request  the  final  ratification 
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thereof  as  is  evidenced  by  their  written  consent 
endorsed  upon  I  his  report. 

W.  H.  H.  Raleigh. 

Tiios  E.  Waggaman.” 

(Said  report  being  duly  sworn  to  by  said  Raleigh 
and  said  Waggaman.) 

“We,  Susan  W.  Edwards,  and  Alice  Tyler,  bene¬ 
ficiaries  under  the  Will  of  Mary  E.  Macpherson, 
do  hereby  consent  to,  and  approve  the  sale  of  the 
property  in  these  Proceedings  mentioned  at  and 
for  the  sum  of  $17,460,  upon  the  terms  in  the  above 
report  set  forth,  and  we  request  the  immediate  final 
ratification  thereof. 

“Susan  \Y.  Edwards. 

Alice  Tyler.” 

(Rec..  pp.  258  and  250). 

XXV.  The  Order  passed  on  February  17.  1892,  in  Equity 
Cause  No.  7907,  finally  ratifying  and  confirming  said 
Trustees’  Report  of  sale,  which  said  Order  is  as  follows, 
namelv: — 

C I 

“Upon  consideration  of  the  report  of  William 
H.  I  I.  Raleigh  and  Thomas  E.  Waggaman,  I  his  day 
filed,  and  of  the  consent  of  Susan  W.  Edwards  and 
Alice  Tyler  on  said  Trustees’  Report  endorsed;  it 
is  this  17th  day  of  February  A.  1).,  1892,  ordered  by 
the  court  that  the  sale  by  said  trustees  reported  be, 
and  the  same  is  hereby  finally  ratified  and  con¬ 
firmed l”  (Rec.,  }>.  259). 

Paragraphs  fl  to  13  (both  inclusive)  of  said  Petition 
of  March  3,  1906,  allege  as  follows. 

Said  Paragraph  If  of  said  Petition  of  March  3,  1906, 
alleges : — 

“Susan  W.  Edwards,  the  present  petitioner  by 
that  name  (her  mother,  the  original  equitable  life 
tenant  by  that  name,  of  one  moiety  devised  as 
aforesaid,  having  died),  filed  her  petition  on  March 
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7.  1890.  asking  for  the  removal  of  the  trustee  W  il¬ 
liam  11.  H.  Raleigh  (among  others),  on  these 

grounds : — 

Because  said  Win.  H.  H.  Raleigh  is  a  non¬ 
resident. 

Because  the  said  Win.  H.  H.  Raleigh  takes 
no  active  part  in  the  management  of  the  estate, 
and  the  entire  custody,  management  and  con¬ 
trol  of  the  whole  estate,  including  the  in¬ 
terest  of  your  petitioner  are  and  have  been, 
for  and  during  the  entire  term  of  office  of  the 
said  W.  H.  H.  Raleigh,  as  such  trustee,  cared 
for  exclusively  by  Thomas  E.  W  uggaman,  the 
co-trustee"  (Rec..  p.  11). 

And  said  Paragraph  12  of  said  Petition  of  March  3, 
1906,  alleges: — 

“That  the  answer  of  said  Raleigh  filed  on  March  21, 
1899.  denies  all  the  allegations  of  the  petition  aforesaid, 
except,  of  course,  that  of  non-residence”;  and  that  on  the 
same  day  the  said  Raleigh  filed  his  petition  stating  that 
he  feels  it  is  a  duty  he  owes  himself  to  retire  from  the 
trusteeship,  and  praying  to  be  relieved;  and  that  ‘‘on  April 
26.  1899.  the  aforesaid  Susan  W.  Edwards  filed  a  second 
petition  in  which  she  recommends  to  the  court  the  ap- 
pointment  of  Mr.  Jackson  H.  Ralston  of  the  Washington 
Bar.  as  substituted  trustee  in  the  place  and  stead  ot  W  il¬ 
liam  H.  H.  Raleigh  to  act  jointly  with  Mr.  Thomas  E. 
Waqfjaman,  trustee,  in  the  execution  of  said  trust. 

To  this  is  appended  this  note: 

•  Alice  Tyler,  the  other  petitioner  hereby  consents  to 
the  appointment  ot  John  (should  be  Jackson)  11.  Ralston 
as  such  trustee  as  aforesaid.  And  that  on  the  same 
day.  April  26.  1899.  the  decree  of  this  court  dismissed 
the  petition  of  Susan  W.  Edwards,  and  relieved  the  said 
\y  H.  H.  Raleigh  on  his  own  petition;  and  decreed — ‘the 
beneficiaries  having  consented,  that  Jackson  II.  Ralston , 
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be,  and  he  hereby  is,  appointed  substituted  trustee  to  act 
in  the  place  of  the  said  W.  //.  //.  Raleigh,  heretofore  re¬ 
lieved,  and  that  the  said  Jackson  H.  Ralston  shall  give 
bond  with  sureties  approved  by  the  Court,  in  the  sum  of 
$10,000  for  the  faithful  performance  of  his  trust,  before 
entering  upon  his  duties  as  such  trustee  ”  (Rec.,  pp.  11 
and  12). 

And  said  Paragraph  13  of  said  Petition  of  March  3, 
1906,  alleges: — 

‘That  thereafter,  viz:  on  the  4th  dav  of  May, 
1899,  the  said  Jackson  H.  Ralston,  with  the  Fidelity 
and  Deposit  Company  of  Baltimore,  Maryland,  as 
surety,  filed  their  bond  in  which  is  recited:  “Where¬ 
as  the  said  Jackson  H.  Ralston  lias  been  duly  ap¬ 
pointed  a  trustee,  in  the  place  and  stead  of  W.  H. 
H.  Raleigh,  relieved:  Now  the  condition  of  the 
above  obligation  is  such  that  if  the  above  bounden 
Jackson  H.  Ralston,  faithfully  perform  all  his 
duties  as  such  trustee,  and  shall  in  all  things  obey 
such  order  and  decree  as  this  court  shall  make  in 
the  premises,  then  the  above  obligation  to  be  void 
and  ot  no  effect,  else  to  be  in  full  force  and  virtue.’ 

Said  original  bond  was  dulv  approved 
by  the  Court”  (Rec..  p.  12). 


To  said  Paragraphs  11,  12  and  /3  of  said  Petition  of 

March  3,  1906,  said  Raleigh  in  ids  Amended  Answer 

thereto  tiled  on  March  29.  1907.  savs: — 

\  • 

“That  your  respondent  admits  the  allegations 
contained  in  paragraphs  11.  12  and  13  of  said  peti¬ 
tion  to  be  substantially  correct”  (Rec.,  p.  77). 

And  to  said  Paragraphs  11,  12  and  /3  of  said  Petition 
of  March  3,  1906,  said  Ralston,  in  his  Amended  Answer 
thereto  filed  on  October  24.  1906.  savs: — 

“Answering  the  Eleventh  and  Twelfth  Para¬ 
graphs  of  the  petition  this  respondent  says  he 
admits  that  the  petitioner.  Susan  W.  Kdwards, 


asked  the  removal  of  W.  H.  II.  Raleigh  on  the 
“'rounds  therein  sel  forth,  and  la*  admits  that  she 
recommended  the  appointment  of  this  respondent 
as  snbstitnted  trustee  in  the  place  of  said  Raleigh 
t0  art  jointly  with  Thomas  E.  Waggaman  in  the 
execution  of  the  trust,  and  he  admits  that  the 
grounds  upon  which  the  removal  of  said  Raleigh 
was  asked  were  as  sel  forth  in  paragraph  11.  and 
he  admits  that  Alice  Tyler  Master  consented  to  the 
appointment,  and  he  admits  the  other  allegations 
of  said  paragraph  with  relation  thereto  (Rec.. 
p.  53). 

•Answering  the  Thirteenth  Paragraph  of  the 
petition,  this  respondent  admits  the  filing  of  h^ 
bond  in  the  place  of  W.  11.  H.  Raleigh  substantial  y 
as  set  forth  in  the  petition,  which  bond  was  dul\ 
approved  v  (Rec..  p.  53). 

In  addition  to  Raleigh's  and  Ralston  s  admissions  in 
their  respective  answers  to  said  paragraphs  11,  12  and 
13.  there  was  due  proof  of  the  allegations  of  said  para¬ 
graphs  on  the  part  of  said  Petitioners.  On  their  behalf 
Mrs.  Alice  Tyler  Easter  offered  and  introduced  as  evidence 

the  following,  viz: — 

XXVI  The  Decree  passed  <>n  April  20.  1399,  in  Equity 
Cause  No.  7907  relieving  said  \Y.  H.  H.  Raleigh  from  his 
duties  as  trustee,  and  appointing  and  substituting  Jack- 
son  H.  Ralston  as  trustee  to  act  in  the  place  of  said  W. 
H.  H.  Raleigh,  relieved. 

Which  said  Decree: — 

••Adjudged,  ordered  and  decreed  that  the  said 
\y.  h.  H.  Raleigh  be  relieved  from  his  duties  in  the 
above  entitled  cause  according  to  the  prayer  of  his 
petition":  and  further  provided  as  follows, 
namelv : — “And  it  is  further  adjudged,  ordered  and 
decreed  the  beneficiaries  having  consented,  that 
Jackson  H.  Ralston  be,  and  he  hereby  is  appointed 
substituted  trustee  to  act  in  the  place  o!  the  said 


W .  II.  if.  Raleigh.  heretofore  relieved,  and  that  the 
said  Jackson  H.  Ralston  shall  give  bond  with  sure¬ 
ties  approved  by  the  Court  in  the  sum  of  $10,000 
tor  the  faithful  performance  of  his  trust  before 
entering  upon  his  duties  as  such  trustee”  (Rec.. 
pp.  259  and  200). 


ParaGraph  //  of  said  Petition  of  March  5.  190<i.  al¬ 


leges 


“  That  during  the  whole  term  of  office  of  the  said 
Waggaman  and  Raleigh  as  trustees,  after  lie*  re¬ 
port  ol  sale  ol  the  real  estate  tiled  on  February 
1/,  1892,  they  made  no  report  to  the  Court  touch¬ 
ing  the  trust  fund  resulting  therefrom,  and  asked 
no  instructions  from  the  ('ourt  in  respect  thereof, 
that  the  trustee  Raleigh  was  allowed  to  resign 
without  accounting  before  the  Auditor  or  to  the 
Court,  and  never  has  accounted;  and  that  not  only 
the  said  Raleigh  never  ottered  to  account,  and 
never  did  account,  but  the  trustee  Ralston  never 
called  for  any  accounting,  and  took  no  steps  to 
ascertain  and  determine  whether  the  condition  of 
the  trust  had  been  changed  in  any  respect  for  the 
worse  from  what  it  was  when  the  Court  ratified  the 
sale  reported  on  February  17.  1892;  or  if  he  did 
obtain  such  knowledge  did  no!  report  it:  and  that 
the  said  trustees  Waggaman  and  Ralston,  during 
their  whole  term  of  office  ns  co-trustees,  never  once 
made  a  report  to  the  court  touching  the  trust,  and 
asked  no  instructions  respecting  the  investment  of 
the  trust  funds;  and  said  Ralston  took  no  step  to 
ascertain  whether  existing  investments  were  safe 
and  secure  and  such  as  the  court  would  approve. 
Your  petitioners  are  advised  and  insist  and  so 
charge,  that  by  virtue  of  having  been  appointed  a 
trustee  in  the  above  entitled  cause  'in  the  place  and 
stead  ot  \\  .  H.  11.  Raleigh,  and  of  having  in  the 
manner  aforesaid,  assumed  the  duties  of  said  of¬ 
fice.  Nit'  said  Ralston  succeeded  to  the  obligations 
and  liabilities  of  said  Raleigh  and  is  responsible 
accordingly”  (Rec..  pp.  12  and  13C 


To  said  Paragraph  I  f  of  said  Petition  of  March  3,  1906, 
said  Raleigh  in  Ins  Amended  Answer  thereto  filed  on 
March  *^9.  1907.  says: — 

“Answering  paragraph  I  f  of  said  petition,  your 
Respondent  admits  that  he  lias  never  submitted 
any  report  to  the  court  touching  the  condition  of“ 
the  trust  .'state  since  the  17th  day  of  February, 
IN!)*/':  and  “Respondent  admits  that  no  report 
was  ever  made  by  him  either  at  the  time  ot  his 
discharge  or  subsequent  thereto”  (Rec.,  p.  77). 

And  to  said  Paragraph  If  of  said  Petition  of  March  3, 
1906.  said  Ralston,  in  his  Amended  Answer  thereto  filed 
on  October  'Al.  1906.  says: — 

“He  admits  that  during  the  term  of  office  of 
Waggainan  and  Raleigh  as  trustees,  after  the  re¬ 
port  of  sate  filed  February  1 7th ,  they  made  no  re¬ 
port  to  the  court  touching  the  trust  fund,  and 
asked  no  instructions  from  the  Court  in  respect 
thereto,  and  that  the  trustee  Raleigh  was  allowed 
to  resign  without  accounting  to  the  Auditor  of 
the  court  and  never  has  accounted.  That  it  is  true 
that  this  respondent  never  called  for  any  account¬ 
ing  and  took  no  steps  to  determine  whether  the 
conditions  of  the  trust  had  been  changed  in  any 
respect  from  what  it  was  when  the  Court  ratified 
the  *ale  reported  on  February  17th.  lie  did  ac- 
ywiint  himself  with  the  then  present  condition  of 
the  trust  at  the  time  he  became  trustee.  This  re¬ 
spondent  has  not  presumed  to  act  as  a  critic  of  the 
investments  made,  or  the  manner  of  their  making 
prior  to  the  time  he  became  trustee”  (Rec..  pp.  53 
and  51). 

Paragraph  1.7  of  said  Petition  ol  March  3,  1906.  al¬ 
leges  : — 

-That  in  tie1  second  paragraph  of  a  petition  of 
Jackson  H.  Ralston,  trustee,  of  January  3,  1906,  it 
is  stated  ‘that  the  active  management  of  the  trust 
teas  carried  on  toy  said  I  homos  h .  XV aggaman, 
who  at  stated  intervals,  distributed  to  the  parties 


concerned  their  shares  of  the  income.1  Your  peti¬ 
tioners  are  advised  and  insist,  and  so  charge  that 
it  was  the  duty  of  said  Ralston  to  take  an  active 
part  in  the  management  of  the  trust;  that  holding 
the  relation  he  did  to  the  trust  estate,  he  had  no 
right  to  commit  the  entire  management  of  the 
trust  to  his  co-trustee,  that  so  to  act  was  to  frustrate 
Ihe  very  reason  for  the  appointment  of  two  trus¬ 
tees  instead  of  one;  the  very  object  of  such  ap¬ 
pointment  being  to  secure  tiie  united  ability  and 
responsibility  and  active  participation  of  two  in¬ 
stead  of  one,  and  for  each  to  be  a  check  upon 
the  other,  ''lour  petitioners,  on  information  and 
belief,  allege  that  said  Ralston,  as  a  matter  of  fact, 
took  no  active  part  in  the  execution  of  the  trust, 
but  left  the  same  wholly  to  his  co-trustee,  and  in  so 
doing  wholly  neglected  his  own  duties”  (Rec.,  13). 

To  said  Paragraph  15  of  said  Petition  of  March  3,  1906, 
said  Raleigh  in  his  Amended  Answer  thereto  filed  on 
March  29.  1907,  says: — 

“Answering  paragraph  15  of  said  petition  your 
respondent  says  that  he  has  no  knowledge  of  the 
truth  of  tie*  allegations  contained  in  said  para¬ 
graph”  (Rec..  p.  78). 

And  to  said  Paragraph  15  of  said  Petition  of  March  3, 
1906,  said  Ralston,  in  his  Amended  Answer  thereto  filed 
on  October  24.  190b,  says: — 

“Answering  the  Fifteenth  Paragraph  of  said  peti¬ 
tion.  this  respondent  states  that  he  did  say  that 
for  a  long  time  during  his  trusteeship  the  active 
management  of  the  trust  was  carried  on  bg  said 
Thomas  E.  Waggaman,  who  at  stated  intervals 
distributed  to  tie*  parties  concerned  their  share  of 
the  income.'  That  this  statement  was  true”  (Rec 
p.  54). 

Paragraph  Id  of  said  Petition  of  March  3.  1906,  al¬ 
leges  : — 

“Your  petitioners  further  show  that  they  were  at 
no  time  cognizant  of  the  manner  in  which  tie* 
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I r 1 1 >1 's  Waggamau  and  Raleigh  or  W  aggaman 
and  Ralston,  had  invested.  or  suffered  to  remain 
invested  the  trust  fund  in  their  hands:  and  beyond 
t/ic  tart  that  the  real  estate  on  F  Street  between 
5th  and  Oth  streets  Northwest,  devised  in  trust  as 
aforesaid,  was  shown  by  the  import  of  February 
17  ISO:?,  to  have  been  sold  tor  Si/, 160.  $2, .>00 
msh,  and  the  balance  in  three  equal  instalments 
parable  in  three,  six  and  nine  years,  secured  by 
dead  of  trust  on  said  property,  the  record  m  this 
cause  imparted  no  information;  nor  has  any  state¬ 
ment  ever  been  made  to  the  t-ourt  or  to  the  pet l- 
tionei-«i  a>  to  what  was  done  with  the  balance  ot 
the  east,  payment  of  *2.500.  which  remained  after 
Hie  pavment  of  the  indebtedness  ot  $1,1-6.10. 

*  *  *  \*  | )Q  time  were  your  petitioners  or  either 

„r  lii.  iti  iiit..inio<1  hy  said  trustees  of  the  manner 
in  which  the  trust  lun.l  was  secured,  or  what 
scrunhi  was  held  for  it.  Your  petitioners  confided 
in  the  knowledge  and  judgment  of  the  trustees. 
iinil  believed  lliev  laid  a  right  to  so  conlide:  know¬ 
ing  as  thev  necessarily  did.  Unit  the  trust  was 
created  because  the  testatrix  did  not  consider  the 
beneficiaries  thereof  competent  to  manage  the  as 
late  provided  Rec..  pp.  13  and  li  V 

To  said  parayraph  10  of  said  Petition  of  March  3.  1906, 
said  Ralcitih.  in  his  Amended  Answer  1  herein  (Ree..  p- 
78)  as  furihar  Amanded  hy  Stipulation  and  Order  ol 
Conrl  thareon.  of  May  13.  1907  (Ree..  p.  Si),  says:— 

•A'our  respondent  admits  that  beyond  the  mat- 
tars  and  facts  set  out  in  the  report  of  February  1/. 
igqo  pderred  to  in  saitl  paragr<ipb.  tin  itfoit  in 
this' cause  imports  no  information  respecting  the 
proceeds  derived  prom  said  sale  ™ 

vour  respondent  also  admits  Unit  the  sum  o\  $* ,>00 
was  received  in  cash  on  account  oj  said  sale  and 
that  the  balance  of  said  sum  mas  secured  by  three 
notes  of  eaaal  amounts  payable  in  S.  0  and  9  years, 
and  secured  by  a  deed  of  trust  upon  said  property 
Vonr  respondent  also  admits  that  no  statement, 
as  far  a*  vour  respondent  is  intormed.  was  aval 
made  to  Ih'.*  Court,  or  to  said  petitioners  as  to  wliat 
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disposition  was  mode  of  the  sum  of  $2 £00,  paid 
in  cash  at  the  time  said  sate  teas  effected''  (Rec., 
pp.  78  and  84). 

And  to  said  Paragraph  16  of  said  Petition  of  March  3, 
1900,  said  Ralston  in  his  Amended  Answer  thereto,  filed 
on  October  24,  1906,  says: — 

“That  this  respondent  has  no  personal  knowl¬ 
edge  with  reference  to  the  disposition  of  the 
.$2,500.00  referred  to  in  said  sixteenth  paragraph” 
(Rec..  p.  55). 


Paragraphs  17  and  IS  (both  inclusive)  of  said  Petition 
of  March  3,  1906,  allege  as  follows.  Said  Paragraph  17 
of  said  petition  of  March  3.  1900  alleges:— 


“That  as  a  matter  of  fact  (in  addition  to  such  in¬ 


terest,  income  or  other  trust  funds  as  may  have 
from  time  to  time  come  into  their  hands)  said 
Thomas  E.  Wag  gam  an  and  William  11. 11.  Raleigh, 
trustees ,  received,  and  should  be  charged  and 
debited  with,  and  required  to  account  for.  at  least 
the  following  assets  (as  set  forth  above)  belong¬ 
ing  to  said  trust  estate,  namely: 


Gash  received  from  the  Registry  of  the 


Court  .  $417.15 

Gash  received  from  the  Registry  of  the 

Court  .  506.54 

Grade  &  Fisher  cash  payment  $2,500.00 
for  the  F  St.  property  (less  $1,126.10 
being  all  expenses  justified  by  the 

papers  of  record  in  the  case)  .  1.373.90 

Grade  &  Fisher  notes  for  the  deferred 
payments,  for  said  F  St.  property,  se¬ 


cured  bv  deed  of  trust  thereon....  14,959.98 


$1  <  .25  / .  o< 

“And  that  (in  addition  to  such  interest,  income 
or  other  trust  funds  as  may  have  from  time  to  time 
come  into  their  hands)  said  I  homas  h.  Wagga- 
man  and  Jackson  II.  Ralston .  trustees,  should  be 
charged  and  debited  with,  and  required  to  account 
for.  at  least  an  aggregate  of  trust  assets  belonging 


to  said  trust  estate  amounting  to  about  the  sum 
of  $17,25/  .•>/ . 

“That  t lie  default  and  delinquency  were  so  ob¬ 
vious  that  the  sureties  of  the  trustee  Waggaman 
paid,  without  controversy,  the  sum  for  which  they 
wore  bound,  viz:  $10,000.00  to  make  good  pro  tanto 

the  deficiency. 

“That  proceedings  were  instituted  by  said  .lack- 
son  H.  Ralston  both  for  the  removal  of  the  trus¬ 
tee  Waggaman,  and  the  appointment  in  his  place 
of  Harry  Lee  Rust,  of  this  city*  and  also  tor  the 
recovery  of  the  amount  of  certain  notes  alleged  to 
be  secured  on  W  esley  Heights,  by  a  suit  in  Equit\ 
No.  25.123.  against  John  F.  Waggaman  and  others. 
That  said  Thomas  E.  Waggaman  was  removed  and 
the  said  Harry  Lee  Rust  appointed  in  his  place 
(Rec..  p.  14). 

To  said  Paragraph  17  of  said  Petition  of  March  3,  1906, 
said  Raleigh,  in  his  Amended  Answer  thereto  filed  on 
March  29.  1907  ( Rec..  pp.  78  and  79),  as  his  said  Amended 
Answer  thereto  is  further  Amended  by  Stipulation  and 
Order  of  Court  thereon  of  May  13.  1907,  says:— 


“Answering  Paragraph  17,  your  respondent  says 
that  as  to  the  items  of  $417.15  and  $506.54  paid 
into  the  Registry  of  the  Court,  that  he  admits  upon 
information  and  belief  that  said  amounts  were 
turned  over  to  your  respondent  and  the  said  \\  ag- 
qaman.''  *  *  *  “Your  respondent  further  says 

that  at  the  time  of  his  discharge  the  said  Ralston 
*  *  *  received  a  full  statement  as  to  all  securities 
belonging  to  said  estate,  and  that  the  same  were 
approved  by  the  said  Ralston,  etc. 

“Further  answering  said  paragraph  your  re¬ 
spondent  says  that  the  items  of  $417.15  and  $506.54 
were  received  by  the  said  H r  aggaman  and  youi 
respondent  on  account  of  said  Trusteeship.  That 
the  sum  of  $(2J)00  (Rec.,  pp.  79  and  84),  was  re¬ 
ceived  on  account  oj 1  the  sale  of  the  h  Street  pjop- 
crtif  Rec..  pp.  79  and  84).  by  said  Waggaman  and 
your  respondent:’  and  was  disbursed  by  the  said 
Waggaman  in  payment  of  counsel  fees  and  other 
charges.  6ve." 


43 


“Further  answering  said  paragraph  your  re¬ 
spondent  says  that  the  three  notes  referred  to  in 
said  paragraph  (Ilec.,  pp.  79  and  84)  were  received 
by  said  Waggantan  and  your  respondent ,  each  for 
$4 £86.66  and  aggregating  $ 11,959.98  [or  the  de¬ 
ferred  payments  for  said  F  Street  property,  secured 
by  deed  of  trust  thereon  a w  alleged:'  *  *  * 

“That  your  respondent  admits  upon  information 
and  belief  that  the  said  Waggaman  was,  subse¬ 
quent  to  your  respondent’s  discharge  as  trustee  of 
said  estate,  declared  a  bankrupt  (Ree..  pp.  79  and 
84),  and  the  condition  of  the  trust  securities  dis¬ 
covered  and  disclosed,  and  your  respondent  also 
admits  that  the  sureties  of  tin1  said  Waggaman 
paid  the  sum  of  $10,000”  (Rec.,  pp.  79  and  84). 

To  said  Paragraph  17  of  said  Petition  of  March  3,  1906, 
said  Ralston,  in  and  by  his  Amended  Answer  thereto 
filed  on  October  24.  1906,  says: — 

“Answering  the  Seventeenth  Paragraph  of  the 
petition,  this  respondent  says  that  lie  does  not 
undertake  to  say  for  what  sums  the  trustees  Wag- 
gaman  and  Raleigh  should  or  should  not  be  ac¬ 
countable,  but  that  it  is  untrue  that  this  respondent 
should  be  chargeable  for  the  sum  of  $17,257.75.” 

“He  admits  that  the  sureties  of  the  trustee  Wag¬ 
gaman  paid,  without  controversy,  the  sum  of 
$10,000,  which  was  all  for  which  they  were  liable.” 

“He  admits  that  he  commenced  proceedings  for  the 
removal  of  Waggaman  and  for  the  appointment  of  Harry 
Lee  Rust,  and  also  for  the  amount  of  certain  notes  secured 
on  Wesley  Heights,  and  that  said  Waggaman  was  re¬ 
moved  and  said  Rust  appointed. 

That  this  respondent  has  no  personal  knowledge  what¬ 
soever  as  to  the  trust  funds  which  came  into  the  hands 
of  Waggaman  and  Ralston  during  the  trusteeship,  but 
that  on  information  and  belief  derived  from  examination 
of  the  records  in  this  case ,  he  says  they  were  at  one  time 
chargeable  with  $17357.57”  (Rec.,  pp.  55  and  56). 
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And  said  Paragraph  IS  of*  said  Petition  ol  March  3, 
1900.  alleges: — 

“That  said  Ralston  and  Host  on  January  15, 
1900,  filed  their  petition  setting  forth  that  they  had 
received  from  Arthur  Peter,  attorney  tor  said  John 
F.  Waggarnan,  a  proposition  for  settlement  of  said 
notes  alleged  to  be  secured  upon  said  lots  10  to  24, 
Block  9,  Wesley  Heights,  the  said  John  F.  Wagga- 
man  thereby  to  acquire  said  lots,  stating  therein: 

“That  the  lots  are  of  small  value  and  en¬ 
tirely  insufficient  to  meet  to  the  extent  of  more 
than  20  or  30  per  cent  the  amount  of  their 
claim." 

“That  Thomas  H.  Waggarnan  is  a  bankrupt , 
that  Katharine  E.  Malone  (the  maker  of  said 
notes)  as  they  are  informed  and  believe  is 
without  means;  that  tie*  only  solvent  party  to 
said  notes  is  John  F.  W  aggaman.  and  as  his 
offer  is  GO  per  cent  of  t lie  face  of  said  notes 
they  believe  it  would  be  advisable  to  accept 
the  same,  reserving  the  right  to  recover  what 
they  can  in  addition  from  Thomas  E.  Wag- 
gaman.  as  it  may  be  possible  to  secure.’ 

And  said  Paragraph  IS  of  said  Petition  of  March  3, 
1900.  further  alleges: — 

That  in  said  petition  for  leave  to  bring  suit  filed  in  this 
cause  January  6.  190o.  by  Ralston  and  Rust,  trustees,  it 
is  stated : — 

“That  said  Lots  in  Wesley  Heights,  although 
purporting  to  stand  in  the  name  of  Katharine  E. 
Malone,  were  in  fact  held  by  her  for  the  joint 
benefit  of  Thomas  E.  Waggarnan  and  John  F. 
Waggarnan,  and  the  notes  hereinbefore  described 
were  made  by  their  direction  and  for  their  benefit.” 

And  said  Paragraph  IS  of  said  Petition  ot  March  3, 
1900.  further  alleges: — 

“Your  petitioner,  Alice  T.  Easter,  through  her 
counsel,  by  latter  bearing  date  Dec.  12,  1905,  had 


previously  notified  said  Ralston,  that  she  would 
accept  the  judgment  of  said  Ralston,  as  to  the  ex¬ 
pediency  of  making  said  settlement;  and  that  in 
such  event,  the  responsibility  of  said  Ralston  would 
be  diminished  to  the  extent  of  the  sum  so  received 
from  the  said  John  F.  Waggaman,  and  at  the  same 
time  she  declined  to  assent  to  the  proposition  that 
‘ a  beneficiary  should  be  called  on  to  pay  the  costs 
of  suit  or  a  solicitor's  fee  because  the  trustee  is 
unable  to  produce  the  estate  of  which  he  is  cus¬ 
todian  and  must  resort  to  litigation  for  the  pur¬ 
pose /  or  to  release  said  Ralston  from  responsibility 
for  the  balance  ” 

And  said  Paragraph  18  of  said  Petition  of  March  3, 
1900,  further  alleges  as  follows:— 

“On  January  15,  190G,  it  was  ordered  by  the 
court,  that  the  trustees  have  leave  to  make  the  com¬ 
promise  with  John  F.  Waggaman  set  out  in  the 
petition.  Your  petitioners  hold  said  Waggaman , 
Raleigh  and  Ralston  responsible  as  trustees  for  any 
shortage  in  said  trust  estate”  (Rec.,  pp.  14  and  15). 

To  said  Paragraph  18  of  said  Petition  of  March  3,  190G, 
said  Raleigh  in  his  Amended  Answer  thereto  filed  on 
March  29,  1907,  says: — 

“Answering  Paragraph  18  your  respondent  says 
that  he  has  no  personal  knowledge  of  the  state¬ 
ments  contained  in  said  paragraph”  (Rec.,  p.  79). 

And  to  said  Paragraph  18  of  said  Petition  of  March  3, 
190G,  said  Ralston  in  his  Amended  Answer  thereto  filed 
on  October  24,  190G,  says: — 

“Answering  the  Eighteenth  Paragraph  of  the 
petition,  this  respondent  admits  ttiat  said  para¬ 
graph  in  substance  states  the  purpose  of  the  insti¬ 
tution  of  the  suit  against  John  F.  Waggaman. 
et  al .,  and  proceedings  had  therein,  and  in  sub¬ 
stance  states  the  contents  of  the  letter  of  Alice 
Tyler  Easter  of  December  12,  1905,  and  that  she 
said  in  such  letter  that  she  declined  to  assent  to  the 


proposition :  that  the  beneficiary  should  be  called 
on  to  pay  the  cost  of  suit  or  solicitor's  fee  because 
the  trustee  is  unable  to  produce  the  estate  of  which 
he  is  custodian  and  must  resort  to  litigation  tor 
that  purpose'  ”  (Rec.,  p.  56). 

In  addition  to  Raleigh’s  and  Ralston’s  admissions  in 
their  respective  answers  to  said  paragraphs  17  and  18 
of  said  Petition  of  March  3,  1906,  each  and  all  of  the  al¬ 
legations  in  said  paragraphs  17  and  18  of  said  Petition 
of  March  3.  1906.  were  duly  and  fully  proved  on  the  part 
of  said  Petitioners.  On  their  behall  Mrs.  Alice  Tyler 
Easter  ottered  and  introduced  as  evidence  the  following, 
viz : — 


XXVII.  The  petition  of  Jackson  H.  Ralston  and  Harry 
Lee  Rust.  Trustees,  filed  on  January  6,  1905,  in  Equity 
Cause  No.  7907. 

Said  petition  alleges  that  among  the  assets  that  have 
come  into  their  hands  as  Trustees,  are  nine  notes  secured 
on  Lots  16  to  24  inclusive,  in  Block  10,  Wesley  Heights, 
each  for  the  sum  of  $580.00,  except  one.  upon  which  there 
is  a  credit  of  $233.34;  that  said  notes  were  all  made  by 
Katharine  E.  Malone  to  the  order  of  John  F.  Wagga- 
man  and  by  him  endorsed  to  S.  E.  Allen,  jr.,  who,  in  turn 
endorsed  the  same  to  Thomas  E.  Waggaman  and  W.  H. 
H.  Raleigh.  Trustee,  in  the  above  case,  said  notes  there¬ 
fore  coming  to  the  hands  of  these  Trustees  by  reason  of 
their  succession  to  the  interests  of  said  Thomas  E.  Wag¬ 
gaman  and  William  II.  H.  Raleigh;  that  said  Lots  in 
Wesley  Heights,  although  purporting  to  stand  in  the 
mime  of  Katharine  E.  Malone  irere  in  fact  held  by  her  for 
the  joint  benefit  of  Thomas  E.  Waggaman  and  John  F. 
Waggaman ,  and  the  notes  hereinbefore  described  were 
made  by  their  direction  and.  as  petitioners  are  informed 
and  believe,  for  their  benefit;  that  said  Thomas  E.  Wag¬ 
gaman  is  the  Trustee  named  in  the  Deed  of  Trust  given 
by  said  Katharine  E.  Malone,  and  is  now  a  bankrupt ,  and 


it  is  therefore  improper  that  he  should  act  as  Trustee; 
that  a  default  has  occurred  in  the  payment  of  interest  on 
said  notes,  whereby  under  the  terms  of  said  Deed  of 
Trust,  they  have  become  due  and  payable;  that  the  lots 
upon  which  said  notes  are  secured  are ,  in  the  judgment  of 
these  petitioners,  insufficient  in  value  to  cancel  said  notes 
from  the  proceeds  of  their  sale  and  it  will  be  necessary  to 
obtain  a  judgment  for  deficiency  against  all  parties  there¬ 
to;  and  said  petition  prays  for  leave  to  sue  in  Equity 
and  tor  further  relief  in  the  premises. 

Also  the  Order  passed  on  said  Petition,  which  order 
provides  as  follows : — 

“On  consideration  of  the  petition  of  Jackson  H. 
Ralston  and  Harry  Lee  Rust,  Trustees,  for  author¬ 
ization  to  bring  suit  against  Thomas  E.  Wagga- 
inan  and  others  to  remove  the  trustee  under  a  cer¬ 
tain  Deed  of  Trust,  for  sale  of  the  real  estate  there¬ 
in  described,  and  to  obtain  judgment  for  deficiency, 
if  any  there  be,  arising  upon  such  sale,  it  is  this 
6th  day  of  January  A.  D.,  1905,  Ordered  that  the 
authorization  prayed  for  be  granted  and  the  s»id 
trustees  are  instructed  to  proceed  forthwith  with 
said  suit”  (Rec.,  pp.  260  and  261). 

XXVIII.  Said  Petition  of  Jackson  H.  Ralston,  trustee, 
filed  on  January  3.  1906,  in  said  Equity  Cause  No.  7907, 
which  said  Petition  (duly  sworn  to  by  him)  states: — 

“That  at  the  time  of  petitioner's  appointment  as 
trustee,  he  called  upon  said  Thomas  E.  Wagga- 
man  for  a  list  of  the  securities  belonging  to  the 
trust  and  which  at  that  time  were  in  his  posses¬ 
sion,  and  was  furnished  with  such  a  list;  that  the 
active  management  of  the  trust  was  carried  on  by 
said  Thomas  E.  Waggaman,  who  at  stilted  inter¬ 
vals,  distributed  to  the  parties  concerned  their 
shares  of  the  income”  (Rec.,  p.  261). 

XXIX.  Said  Petition  of  Jackson  H.  Ralston  and  Harry 
Lee  Rust,  Trustee,  filed  on  January  15.  1906  in  said  Equity 


Cause  No.  7907  (and  duly  signed  and  sworn  to),  which 
said  Petition  states  as  follows: 

“Your  petitioners  respectfully  represent  that,  by 
an  order  of  Court  passed  herein  on  January  6  A.  D., 
1905.  they  were  authorized,  empowered  and  di¬ 
rected  to  enter  suit  in  Equity  against  Thomas  E. 
Waggaman,  John  F.  Waggaman,  et  al,  upon  cer¬ 
tain  notes,  &c.,  being  nine  in  number  and  secured 
respectively  upon  Lots  16  to  24,  inclusive,  in  Block 
10.  W  esley  Heights;  that  pursuant  to  such  author¬ 
ization  they  commenced  such  suit,  the  same  being 
Enuitv  25.123.  and  the  same  is  now  pending  upon 
demurrer  filed  on  behalf  of  the  defendant  John  r. 
Waggaman;  that  they  have  just  received  from  Ar¬ 
thur  Veter.  attorney  for  said  John  b.  Waggaman. 
a  proposition  of  settlement,  which  is  hereto  at¬ 
tached  and  marked  -Exhibit  A  ;  that  they  believe  it 
will  be  to  the  interest  and  advantage  of  their  cestui 
nue  trustent  that  said  proposition  be  accepted,  and 
in  this  belief  sav  that  the  tot- s*  upon  which  said 
notes  are  secured  are  of  small  value  and  entirehj 
insufficient  to  meet  to  the  extent  of  more  than  J 
or  30  per  cent  the  amount  of  their  claim:  that 
Thomas  E.  Watrgaman  is  a  bankrupt:  that  Kath¬ 
arine  E.  Malone ,  as  they  are  informed  and  believe, 
is  icilhout  means  and  the  same  is  true  of  N.  b.  A  - 
leu.  another  defendant;  that  the  only  solvent  de¬ 
fendant  is  John  F.  Waggaman.  and  as  Ins  otter  is 
00  nor  cent  of  the  face  of  said  notes.  the\  belie\e 
it  would  be  advisable  to  accept  the  same  and  be  re¬ 
lieved  from  pursuing  him  further,  reserving  to 
themselves,  however,  the  rigid  to  recover  ogains 
Thomas  E.  Waggaman.  trustee,  as  much  of  the 
amount  remaining  unpaid  as  it  may  he  possible  to 

secure'* : 

and  prays  that  an  order  may  be  passed  authorizing  them 

to  accept  said  proposition.  <ve. 

Said  "Exhibit  A.”  attached  to  said  Petition,  being  a  let¬ 
ter  dated  Nov.  22.  1905.  from  said  Arthur  Peter  to  said 
Jackson  11.  Ralston,  which  says: 

‘•Rv  wav  of  compromise,  I  make  the  following 
proposition  on  behalf  ot  John  V.  Waggaman.  in 
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referent'6  to  Equity  Suit  No.  25,123,  Ralston  el  al. 
is.  Waggaman  el  al.  Obtain  from  the  court  a  de- 
crec  for  he  sale  of  Rots  10  to  24  inclusive,  in  block 
H,  \Vosley  Heights,  in  the  District  of  Columbia, 
at  which  sale  we  will  bid  00  per  cent  of  the  unpaid 
principal  of  the  notes  secured  thereon,  which  form 
the  basis  of  the  said  suit.  We  will  also  pay  the 
costs  of  advertising,  the  trustees’  commission,  one 
ot  whom  is  to  be  named  by  you  and  one  bv  us. 
We  will  also  pay  to  you  upon  completion  of  the 
compromise  the  sum  of  $125,  as  your  counsel  fee 
in  consideration  of  all  of  which  John  F.  Wa<?ea- 
man  is  to  be  released  from  all  liability  upon  said 
notes  and  upon  the  indebtedness  for  which  thev 
were  given”  (Rec.,  pp.  201  and  202). 

XXX.  The  Order  passed  on  January  15.  1900.  in  said 
Fquity  Cause  No.  7907,  which  order  provides  as  follows: 

“It  is  this  15th  day  of  January,  1900,  Ordered 
that  the  trustees  have  leave  to  make  the  compro¬ 
mise  with  John  F.  Waggaman  set  out  in  said  peti¬ 
tion,  but  subject  to  and  without  detriment  to  their 
right  to  proceed  further  against  Thomas  E  Wa«-- 
gaman”  (Rec..  p.  202). 

On  Mrs.  Easter  s  behalf  there  was  also  offered  and  in¬ 
troduced  as  evidence  the  following  letters,  viz:  Exhibit  E, 

'  I  which  is  an  original  letter  dated  Dec.  12,  1905, 

from  Leigh  Robinson  to  Jackson  H.  Ralston,  advisin" 
Mr.  Ralston  : 

As  stated  in  my  conversation  with  you.  some 
weeks  ago,  I  have  felt  constrained  to  advise  mv 
client,  Mrs.  Easter,  that  both  i/onrself  and  Mr. 
Thomas  E.  Waggaman.  as  trustees,  arc  resnonsible 
/or  the  whole  estate  of  the  beneficiaries .  which 
should  now  be  intact.  The  situation,  as  presented 
hy  the  papers  you  have  filed,  would  indicate  that 
the  estate  of  the  beneficiaries  was  left  practically, 
in  the  exclusive  custody  and  control  of  your  co- 
trusUa\  and  he  disposed  of  it  as  if  il  was  his  own.” 

As  l egards  tin*  otter  of  John  F.  Waggaman  to 
compromise  the  suit  against  him  for  $3,000,  Mrs. 
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Easter  can  do  no  better  Ilian  accept  your  judg¬ 
ment  as  to  what  is  the  safest  action  to  take  so  far 
as  his  liability  is  concerned. 

•‘Whatever  it  is  in  your  power  to  recover  from 
him.  it  is  in  my  opinion  your  duty  as  trustee  to 
recover;  and  your  responsibility  would  be  dimin¬ 
ished  to  the  extent  of  such  recovery. 

“ Whatever  you  fail  to  recover  from  him  you 
i rill  be  liable  for  yourself. 

“Inasmuch,  as  1  would  expect  the  court  to  hold 
that  you  are  responsible  for  what  should  now  be 
coming  to  the  beneficiaries.  I  cannot  think  a  bene¬ 
ficiary  should  be  called  on  to  pay  the  costs  of  suit 
or  a  solicitor’s  fee.  because  the  trustee  is  unable  to 
produce  the  estate  of  which  he  is  custodian  and 
must  resort  to  litigation  for  the  purpose  (Ree.. 
p.  321  and  322). 

Also  Exhibit  E.  So.  2-  d,  which  is  an  original  letter, 
dated  Dec.  19.  1905.  from  .1.  H.  Ralston  to  Leigh  Robin¬ 
son.  advising  Mr.  Robinson  of  Mr.  Ralston's  resignation 
as  trustee  and  request  to  court  to  reter  accounts  to  Audi¬ 
tor  for  settlement,  and  that  an  order  for  that  purpose  had 
been  taken  (Ree..  p.  322). 

Also  Exhibit  E.  So.  3 — 1 ,  which  is  an  original  letter, 
dated  Dec.  22.  1905.  from  Leigh  Robinson  to  Jackson  H. 
Ralston,  containing  the  following  statements,  viz: 

"To-day  1  had  the  opportunity  for  the  first  lime 
to  become  acquainted  with  the  contents  ot  the 
order  obtained  by  you  on  the  19th  instant  accept¬ 
ing  your  resignation,  as  trustee  in  Edwards  vs. 
Man  pin.  No.  7907.  and  granting  a  reference  to  the 
Auditor  to  state  among  other  things  the  proper 
allowance  to  be  made  you  for  solicitor's  fees.  Had 
you  notified  me  so  that  1  could  have  had  an  op¬ 
portunity  to  be  present.  1  would  have  opposed  the 
motion  for  the  order.  There! ore  today,  immedi¬ 
ately  after  reading  it,  1  weld  into  Court,  and  had 
the  same  vacated.  As  stated  to  you  in  my  letter  of 
the  12th  instant,  your  cestui  yue  trust.  Mrs.  Easter. 
holds  you ,  as  irell  as  your  co-trustee ,  Wayyaman, 
liable  for  the  Estate ,  and  further  does  not  reeog- 
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nizr*  your  ri°h1  tn  0 

‘he  estate  for  wh cl v!  1C1,0r’s  fw:  for  producing 
,  ‘She  objects'  to  Vo  nr  »r?-  resP°nsible!  8 

trusteeship,  before  she  ✓  •  r° hnquishment  of  your 
your  accountability”  (Rec",?^1  hor  vievv  os  to 

,n  the  petit  inn  ,  ’  c©eb- 

herein  on  January  3  /rpw'i .  !'"s(.w;  Ralston,  tiled 
hme  o/  petitioner’s  Sta/Z*J?ted:  7/w/  *  the 

of  I!  Upon  said  Thomas  E  War  "S  trustee>  he 

at  '/e /pities  belonging  tolhrT""','"  for  a  lisl 
at  that  tune  were  in  h  s  o  i ^  ^  trust  ami  which 

nished  with  such  a  slTdT'1’  °nd  ^  u  - 

ment  0[  the  trust  was  rant,,  the  f;lctlve  manhge- 

f-  a99arrmn,  who  at  statafin?  'V  r/ioma.v 

IS? “"—ii  !&"££  Jftftf 

appointment  as  trustee  he  n%  "!  the  tlrnc>  °f  his 
for  a  statement  of  the  condition  T"f- ^a99aman 

d  « o«M  So®  K 

Tbos  F  w.  Ft:ii-  ~lsT,  180!). 

Feb  •‘"'-fiKasiii'*  ~ 

y°'»  K"'1  *>. TOM 

<1»M  S»L‘V«&  ”£ 

tended  to  June  24  1900 

or  before,  int.  at  6%  ’ ’  “ 

„  „  cured  on  Woodley  Park 

daJed*°F^t  \^00  e’  notes .  ^ 

,  jd  Feb.  11.  18^7  e 

tended  to  Feb.  1902.  on  or 
before  secured  on  Wood- 
lev  Park,  int.  at  6% 

.  1 ,000.00 


Feby.  21 — Loan  to  F.  H.  (1.  \\  liito, 
note  dated  Jan.  13,  181)0, 
extended  to  Jan.  13/02,  on 
or  before,  secured  on  Lot 
9,  Widow’s  Mite,  int.  (i%. 


7,273.32 


$9,973.32  $9,973.32 

“Your  petitioners  state  on  information  and  be¬ 
lief  that  there  is  nothing  of  record  to  show,  that 
any  errors  in  this  statement,  if  discovered,  were 
reported.  Hut  if  this  was  accepted  (as  would  seem 
to  he  implied)  for  a  complete  statement  ot  the  en¬ 
tire  trust  estate,  then,  as  shoivn  by  the  proceedings 
in  this  cause,  and  by  the  report  of  February  17, 
1892.  more  than  $7,000  remained  to  he  accounted 
for  after  making  every  deduction  for  expenses  as¬ 
serted  by  tie*  trustees  to  he  legitimate.  With  the 
figures  of  said  report  of  February  17.  1892,  before 
him.  your  petitioners  are  advised  and  insist  and 
so  charge,  that  it  icas  a  breach  of  duty  in  said  Ral¬ 
ston  to  accept  the  account  referred  to  by  him  in 
his  petition  of  August  29.  1901.  as  ‘a  stajement  of 
the  condition  of  said  trust  (Roe.,  pp.  l->  and  lb). 

To  said  Paragraph  19  of  said  Petition  of  March  3.  1900, 
said  Raleigh  in  his  Amended  Answer  thereto  (Rec..  pp. 
79  to  81)  filed  on  March  29.  1907.  as  his  said  Amended 
Answer  thereto  is  further  Amended  (Rec.,  p.  81)  by  Stip¬ 
ulation  and  Order  of  Court  thereon,  ot  May  13.  190/. 


savs : 


“That  at  the  time  the  said  Ralston  was  ap¬ 
pointed  as  your  respondent  s  successor  in  the  trust, 
the  said  Ralston  was  furnished  with  a  list  of  all 
securities  then  belonging  to  said  trust  estate, 
which  said  securities  were  received  by  the  said 
Ralston  and  approved  by  him. 

“Your  respondent  further  says  that  the  last  in¬ 
formation  received  by  your  respondent  as  to  the 
condition  of  the  securities  ot  the  said  estate  was 
received  from  the  said  Waggaman  as  follows: 

Washington,  1).  G.,  Feb.  21 ,  1899. 
Thomas  E.  Waggaman .  Real  Estate  broker  and 
Auctioneer.  No.  917  I'  Street,  in  Account  with 
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teJ:  Waggaman  and  w-  "■  H-  Raleigh,  Trus 


I^eb.  ^1.  Cralle  &  Fisher  notes  paid  $9  973.32 
Loan  to  F.  A.  Moore,  note 
dated  June  24/87  extended 
to  June  24,  1900,  on  or  be- 
i ore,  Interest  at  6%  se¬ 
cured  on  Woodley  Park 
— Loan  to  F.  A.  Moore,  notes 
dated  Feb.  11/87,  extended 
to  Feb.  11,  1902,  on  or  be- 
lore,  secured  on  Woodley 

Park,  interest  at  6%. . 

'  —Loan  to  F.  H.  G.  White 
Notes  dated  Jan.  13/00  ex¬ 
tended  to  Jan.  13,  1902,  on 
or  before,  secured  on  Lot 

0.  Widow’s  Mite,  interest 
at  6% . . 


$800.00 


1 ,900.00 


7.273.32 


$9,973.32  $9,973.32 


-S0  07Q  QO  V  interest  semi-annually  on 

•>9.9,3.32  from  feb.  21,  1899.  Notes  in  the  above 
transaction  held  at  office  for  collection  of  interest 
and  principal.  Thos.  E.  Waggaman 


Washington-.  D.  C..  April  3,  1899. 

Thom,,*  E.  Waggaman,  Real  Estate  Broker  and 

;  -W91'  F  St,'eet’  N-  W-  in  Account 

,  ■  ,  ,w™as  E-  Waggaman  and  Wm.  H.  H 

Raleigh,  Trustees. 


F.  H.  G.  NN'Iiite  note  due  Apr.  1,  1899  $4,986.66 
Apr.  1 — Loan  to  K.  E.  Malone,  notes 
dated  Feb.  18/99  for  three 
years  secured  on  Lots  10 
to  24  Sq.  10  Wesley 
Heights.  interest  payable 
semi-an.  at  0% .  $4,986.66 


$4,986.66  $4,986.66 


1 


“Eight  notes  of  $580  each  and  oik*  for  $340.66, 
held  at  office  for  collection  of  interest  and  princi¬ 
pal.  You  will  receive  the  interest  on  the  above 
notes  from  April  1st  to  Aug.  13/91).  It  is  agreed 
that  these  notes  may  be  paid  at  any  time  with  in¬ 
terest  to  date  of  payment”  (Ree.,  pp.  79  to  81  and 
85). 

And  to  said  Pa  raff  rap  h  19  of  said  Petition  of  March  3, 
1906,  said  Ralston  in  his  Amended  Answer  thereto  tiled 
on  October  24,  1906,  says: 

‘‘Answering  the  19th  paragraph  ot  the  petition, 
this  respondent  says  he  admits  the  correctness  of 
the  quotation  from  his  (Ralston’s)  petition 
herein  of  January  3,  1909,  save  that  through  some 
omission  in  said  petition  he  (Ralston)  only  re¬ 
ferred  to  one  of  the  two  pages  of  account  handed 

him  by  said  Waggaman. 

“ That  a  full  and  correct  statement  of  the  condi¬ 
tion  of  the  trust  as  furnished  him  by  Waggaman 
at  the  time  this  respondent  became  trustee  is  as 
follows: 

Washington,  1).  C.,  Apt.  4,  1899. 

Thomas  E.  \\  aggamcm,  Real  Estate  Broker  and 

Auctioneer.  No.  917  F  Street  N.  W.  In  Account 

with  Thos.  E.  Waggaman  and  IF.  //.  IE  lialeigh , 

Trustees. 

Y  B. — Please  report  any  errors  which  may  oc¬ 
cur  in  your  account  as  soon  as  discovered. 

F.  G.  White  note  due  Apl  1st.  1899  $4,986.66 
Ap’l  1— Loan  to  K.  E.  Malone,  notes 
dated  Feb  y  13/99  for  3 
years,  secured  on  Lots  16 
to  24.  S(j.  10.  Wesley 
Heights,  interest  payable 

semi-ann.  at  6 f/r .  $4,986.66 

$  4- .986.66  $4,986.66 


i  i  'lff  '  o  c,s  ol  !ti580  «*<'•>  and  one  for  $346.66 
i  at.  0,r,ce  for  collection  of  interesl  und  princi- 

}.,al-  \0I!,VV  .  I'l'cf'lve  ‘“terest  on  the  above  notes 
corn  Apt  1st,  to  Aug.  13/09.  It  is  agreed  that 
these  notes  may  be  paid  at  any  time,  with  interest 
to  date  of  payment. 

Trios.  E.  Waggamw. 

T 

•  J  • 

Cralle  and  Fisher  notes  paid .  $907000 

Feb.  21 — Loan  to  F.  A.  Moore,  note 
dated  June  24,  1887.  ex¬ 
tended  to  June  24,  1900,  on 
or  before,  interest  at  6  per 
cent — secured  on  Woodley 

«  01  Park-  "•••  •• . .  $800.00 

21 — Loan  to  F.  A.  Moore,  notes 

dated  Feb’y  11,  1887.  ex¬ 
tended  to  Feb’y  11.  1902. 
on  or  before,  secured  on 
Woodley  Park,  interest  at 

6  percent  .  1,900.00 

21— Loan  to  F.  11.  G.  White, 
note  dated  Jan’y  13/90,  ex¬ 
tended  to  Jan’y  13,  1902. 
on  or  before,  secured  on 
lot  9  Widows  Mite,  in¬ 
terest  at  0  per  cent .  7.273  3° 


1 .900.00 


$9,973.32  $9,973.32 

urn  o-J  o!'!11  receive  interest  semi-annuallv  on 
$9,9/3.32  from  Feb.  21/99. 

Notes  in  above  transaction  held  at  office  for  cal- 
lccfion  of  interest  and  principal. 

Thomas  E.  Waggamaw 
T. 

‘That  said  account  shows  that  said  Waggaman 
accounted  for  $14,959.98,  exactly  the  amount  of  the 
deferred  Cralle  and  Fisher  notes  referred  to  in 

paragraph  17  of  the  petition'*  (Rec..  pp.  56  and 
57). 


And  Paragraphs  90  and  91  (botli  inclusive)  of  said 
Petition  of  March  3.  1906,  allege  as  follows.  Said  Par¬ 
agraph  90  of  said  Petition  of  March  3,  1906,  alleges:— 

“That  said  Ralston  in  said  petition  of  August 
29.  1904.  states,  that  becoming  alarmed  on  account 
of  reports  of  said  Waggaman' s  financial  condi¬ 
tion  said  Ralston  applied  to  said  Waggaman  to 
see  the  notes  he  was  supposed  to  hold  as  trustee, 
and  was  referred  to  his  note  clerk.  On  speaking 
with  her.  he  was  shown  notes  numbered  6  to  la 
inclusive  for  $580  each,  executed  by  K.  E  Malone 
to  the  order  of  John  F.  Waggaman,  endorsed  by 
John  F.  Waggaman  and  S.  E.  Allen,  jr.,  and  pur¬ 
porting  to  he  secured  on  Lots  16  to  24,  inclusive 
in  Block  10.  Wesley  Heights,  the  final  endorse¬ 
ment  on  said  notes  being  to  Raleigh  and  W  agga- 
man.  trustees.  He  was  also  shown  a  note  of  Fan¬ 
nie  1  Moore  to  William  M.  Hodges,  endorsed  to 
Waggaman  and  Raleigh,  trustees  for  the  sum  ot 
$800.  and  purporting  to  be  secured  on. Woodley 
Park,  but  the  remaining  notes  aggregating  about 
.$10  000  he  was  not  shown  by  said  note  clerk  but 
simplv  referred  to  said  Waggaman  and  his  at  or- 
nev  without  being  given  any  satisfaction  whatso¬ 
ever.  That  he  has  since  made  written  demands  on 
said  Waggaman  to  see  said  notes,  &c.,  but  without 
response :  that  this  trustee  (Ralston)  fears  that  said 
W  aggaman  has  not  the  said  notes  in  his  possession 
and  that,  since  this  trustee  was  appointed,  they 
Imre  been  made  wag  with  by  said  Waggaman 
(Ree..  pp.  16  and  17). 

And  said  Paragraph  91  of  said  Petition  of  March  3, 
1906.  alleges: — 

“That  in  a  subsequent  petition,  by  said  Ralston. 
fil»*d  herein  January  3.  1906,  it  is  stated  that  in  the 
month  of  August,  1904,  he  (Ralston  ‘demanded 
and  secured  from  said  Thomas  E.  Waggaman  all 
of  the  notes  and  securities  in  his  possession ,  save 
a  certain  note  for  nearly  $ 10,000 ,  which  on  in¬ 
quiry  your  petitioner  (i.  c.  Halston)  found  had 
been  paid  to  said  Waggaman  and  the  cash  con- 


verted  by  him  to  his  own  use  without  the  knowl¬ 
edge  of  your  petitioner  (i.  e.  of  said  Ralston).' 

And  now  the  petitioners  herein  are  advised  and 
insist,  and  so  charge,  that  if  as  indicated  in  the 
petition  of  August  29,  1904,  negotiable  paper  be¬ 
longing  to  the  trust  was  made  way  with  bv  as¬ 
signment,  then  it  was  a  neglect,  for  which  the  trus¬ 
tee  (Ralston)  is  responsible,  to  suffer  the  said  paper 
to  be  and  remain  in  such  condition,  that  the  said 
V\  aggaman  could  so  dispose  of  it;  that  when  said 
Ralston  qualified  as  trustee  it  was  his  duty  to  see 
ttiat  all  ot  said  notes  were  made  payable  to  Wag- 
gaman  and  Ralston ,  trustees,  so  as' to  he  in  such 
shape,  that  said  \\  aggaman  could  not  make  wau 
with,  or  assign  them,  without  the  co-operation  of 
his  co-trustee;  that  it  was  the  duty  of  said  Ral¬ 
ston  to  require  that  all  securities  belonging  to  the 
trust  estate,  should  be  kept  in  a  safe  deposit  box, 
or  in  some  safe  place  of  deposit,  under  the  joint 
custody  awl  control  of  the  co-trustees .  whence 
they  could  not  be  removed  without  the  consent 
and  co-operation  of  both;  and  to  see  that  any  and 
e\**r\  payment  was  made  to  the  trustees,  and  de¬ 
posited  to  their  joint  credit  as  trustees;  and  in 
every  way  to  exercise  control  over  the  trust ,  in 
accordance  with  the  duty  he,  the  said  Ralston 

assumed,  and  that  to  fail  to  do  tfiis  was  a  breach 
of  trust. 

On  information  and  belief  your  petitioners  aver 
that  there  was  no  note  belonging  to  the  trust  in 
the  sum  of  $10,000,  or  for  about  that  sum.  but  that 
at'.  H.  G.  White  note  for  $7,973.32;  two  F  \ 
Moore  notes,  one  for  $1,000.  and  the  other  for  .$900 
an;‘ il  f-  A.  Moore  note  for  $800.  and  9  l\.  E.  Malone 

",°  rjo°o^80'00.pa<'h  (o"  one  of  which  is  a  credit 
ot  T^oo.dir)  constituted  the  only  notes  reported  as 

endorsed  to  the  order  of  Waggaman  and  Raleigh 
trustees,  and  that  said  F.  A.  Moore  note  for  $80o! 
and  said  K.  E.  Malone  notes  are  the  only  ones 
which  said  Ralston  actually  received;  and  that  no 
notes  or  securities  were  payable  to  or  endorsed  to 
said  U  aggaman  and  Ralston .  trustees,  or  stood  in 
their  names  at  any  time ”  (Rec.  p.  17). 


To  sa  i <  1  Paragraphs  20  and  21  of  said  Petition  of  March 
3.  1906.  said  Raleigh  in  his  Amended  Answer  t hereto 
(Roc.,  p.  SI),  filed  on  March  29,  190/,  as  his  said 
Amended  Answer  thereto  is  further  amended  (Rec.,  p. 
85)  by  Stipulation  and  Order  of  Court  thereon,  of  May  13, 
1907,  says: — 

‘'Answering  Paragra phs  20  and  21.  your  re¬ 
spondent  says  that  he  has  no  personal  knowledge 
of  the  statements  therein  contained,  but  demands 
strict  proof  thereof  in  so  far  as  the  same  may  be 
material  to  the  rights  of  your  respondent.” 

“Your  respondent.  Raleigh,  however,  is  informed 
and  believes  that  there  was  no  note  belonging  to 
the  trust  estate  in  the  sum  of  $10,000.  or  for  about 
that  sum.  and  that,  at  the  time  bankruptcy  pro¬ 
ceedings  were  instituted  against  said  Thomas  E. 
R  aggamatt,  a  F.  H.  G.  W  hite  note  for  $7,273.32 
(originally  for  $7,333.33.  but  reduced  to  $7,273.32 
before  acquisition  by  said  trust  estate,  and  secured 
by  deed  of  trust  dated  January  13,  1890.  and  re¬ 
corded  February  IS.  1890.  in  Liber  1462.  folio 
309).  two  (2)  F.  A.  Moore  notes,  one  for  $1,000, 
and  the  other  for  $900  (the  latter  also  originally 
for  $1,000.  but  reduced  to  $900  before  acquisition 
by  said  trust  estate,  and  both  of  said  notes  aggre¬ 
gating  $1,900  secured  by  deed  of  trust  dated  Feb¬ 
ruary  11,  1887.  and  recorded  February  11,  1887, 
in  Liber  1234.  folio  136).  a  F.  A.  Moore  note  for 
$800  (originally  for  $1,000.  but  reduced  to  $800 
before  acquisition  by  said  trust  estate,  and  secured 
by  deed  of  trust  dated  June  24,  1887,  and  recorded 
June  27.  1887.  in  Liber  1268,  folio  138),  and  nine 
(9)  K.  F.  Malone  notes  aggregating  $4,986.66  (all 
originally  for  $580.  but  one  of  them  reduced  to 
$340.00  before  acquisition  by  said  trust  estate,  and 
all  secured  by  deed  of  trust  dated  February  13, 
1899.  and  recorded  February  25.  1899,  in  Liber 
2395.  folio  5),  constituted  the  only  notes  then  be¬ 
longing  to  said  trust  estate  endorsed  to  the  order 
of  said  Waggaman  and  Raleigh ,  Trustees ,  but  your 
respondent  is  informed  and  believes  that  prior  to 
these  investments  there  had  been  three  (3)  Cralle 


tl*?aZ^leS  ?ate‘l, March  29,  1893  fur  the  sum 
Of  $4^86.66  each  and  respectively  payable  to  the 
order  of  said  Waggaman  and  Raleigh,  trustees, 
tnu>e  (3)  six  (6).  and  nine  (!))  years  after  that 
date,  and  that  shortly  after  the  maturity  of  the 
first  of  these  Gralle  &  Fisher  notes,  the  principal 
realized  therefrom  was  on  or  about  April  1 
1806.  invested  in  a  F.  H.  G.  White  note  for  $4  986  66 
as  part  of  said  trust  estate,  which  was  endorsed*  to 
the  order  of  said  W  aggaman  and  Raleigh,  trustees 
and  that  about  April  1.  1899.  this  F.  H.  G.  White 
note  for  $4,986.66,  at  its  maturity,  was  paid  and 
tlie  principal  sum  realized  therefrom  was  invested 
i1,1  J j/oresaid  K.  F.  Malone  notes  aggregating 

$4,986.66  as  ]>m*t  of  said  trust  estate”  (Rec  op  81 
and  85).  **  1 1 * 

And  to  said  Paragraphs  20  and  21  of  said  Petition  of 
March  3,  1906,  said  Ralston  in  his  Amended  Answer  to 
said  paragraphs,  filed  on  October  24.  1906.  savs:— 

‘‘Answering  the  Twentieth  paragraph  of  the 
petition  this  respondent  says  that  the  statements 
therein  contained ,  in  so  far  as  they  quote  the 
language  ot  this  respondent,  appear  to  tie  correct 
(Rec.,  p.  57). 

“Answering  the  Twenty-first  paragraph  of  the 
petition,  this  respondent  says  that  the  first  quota¬ 
tion  made  from  this  respondent’s  petition  filed 
January  3.  1906.  is  correct ,  save  that  he  himself 
erred  apparently  iu  referring  to  a  certain  note  for 
nearly  $10,000.00  when  lie  should  have  referred  to 
notes  for  nearly  $10,000.00.’* 

That  the  fact  is  that  t lie  notes  which  were  made 
way  with  by  said  W  aggaman  were  that  of  F  H 
G.  White  for  $7,273.32  and  that  of  Fannie  A  Moore 
for  $1,900.00.” 

“That  the  remaining  notes,  to  wit,  one  note  of 
F.  A.  Moore  for  $800,  and  nine  (9)  notes  of  K.  E. 
Malone  for  $580.00  each,  less  a  credit  of  $233.34 
on  one,  duly  came  to  the  hands  of  this  trustee  and 
have  been  proven  in  the  bankruptcy  proceedings 
of  Thomas  E.  W  aggaman.**  * 


“That  tho  only  notes  reported  as  endorsed  to  the 
order  of  Waggaman  and  Raleigh,  trustees,  so  far 
as  this  respondent  has  any  knowledge,  are  the 
notes  described  in  paragraph  19  of  this  answer, 
and  that  the  only  notes  received  by  this  respondent 
in  his  own  hands  were'  all  tin'  notes  above  men¬ 
tioned,  except  that  of  F.  H.  (1.  W  lute  for  $/, 2/3.3 2, 
and  that  of  Fannie  A.  Moore,  for  $1,900.  and  that 
no  notes  irere  made  payable  to  Wag  go  man  and 
Ralston ,  trustees,  or  stood  in  their  names,  except 
that  the  title  to  all  of  said  notes  was  vested  in  them 
by  the  Order  of  Court  herein  appointing  this  re¬ 
spondent  as  one  of  the  trustees  (Roc..  pp.  5/  and 
58). 


In  addition  to  said  Raleigh’s  and  Ralston’s  admissions 

in  their  respective  answers  to  said  paragraphs  19,  20  and 
21  of  said  Petition  of  March  3.  1900.  each  and  all  of  the 
allegations  in  those  paragraphs  of  said  Petition  of  March 
3.  1900.  were  duly  and  fully  proved  on  the  part  of  said 
Petitioners.  On  their  behalf  Mrs.  Alice  Tyler  Easter 
offered  and  introduced  as  evidence  the  following,  viz.— 

XXXI.  Said  Petition  filed  on  August  29.  1904.  in  Equity 
Cause  Xo.  7907,  which  (duly  sworn  to  by  said  Ralston) 
states  as  follows: — 

•  That  Thomas  E.  Waggaman  and  William  H.  H. 
Raleigh  were  appointed  trustees  many  years  ago; 
that  said  Raleigh  resigned  as  Iruslee  about  April, 
1899.  and  said  resignation  was  duly  accepted  by 
the  court:  and  that  said  Jackson  H.  Ralston  was 
substituted  as  trustee  in  his  place,  conditioned  that 
he  give  a  bond  for  $10,000.  which  bond  was  given, 
and  lie  entered  upon  his  duties  as  trustee. 

And  then  further  states  as  follows: — 

*2.  At  or  about  tho  time  of  his  appointment  as 
trustee  he  asked  Thomas  E.  Waggaman  for  a  state¬ 
ment  of  the  condition  of  said  trust  and  received  a 
statement  of  which  tie*  following  is  a  copy:— 
■‘Washington,  R.  C..  Feb.  21,  1899. 

Thomas  E.  Waggaman,  Real  Estate  Broker 
and  Auctioneer.  Xo.  917  F  Street.  X.  W.  In 
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Account  with  T.  E.  Waggaman  and  W.  H.  H. 
Raleigh,  Trustees. 

N.  B. — Please  report  any  errors  which 
may  occur  in  your  account  as  soon  as 
discovered. 


Cralle  and  Fisher  notes  paid .  .$9,973.32 

Feb’y  21 — Loan  to  F.  A.  Moore, 
notes  dated  June  24.  1887. 
extended  to  June  24,  1900, 
on  or  before,  interest  at 
0% — secured  on  Woodley 

Park  . 

21 — Loan  to  F.  A.  Moore,  notes 
dated  Feb’y  11.  1887.  ex¬ 
tended  to  Feb’v  11.  1902. 
on  or  before,  secured  on 
Woodley  Park,  interest  fit 

G%.  .  .  .* . . 

“  21— Loan  to  F.  H.  G.  White, 

note  dated  Jan’y  13/90  ex- 
tended  to  Jan’y  13,  1902. 
on  or  before,  secured  on 
lot  9  Widow’s  Mite,  in¬ 
terest  at  0% . 


$800.00 


1.900.00 


7.273.32 


$9,973.32  $9,973.32 


You  will  receive  interest  semi-annuallv  on 
$9,973.32  from  Feb’y  21/99. 

Notes  in  above  transaction  held  at  office  for  col¬ 
lection  of  interest  and  principal. 

Tims.  K.  Wag< jam  ax . 

T.’ 


‘‘That  from  that  time  until  recently  interest  has 
been  paid  apparently  in  conformity  with  said 
statement.’" 

“3.  That  within  the  past  few  days,  becoming 
alarmed  on  account  of  reports  of  said  Wagga- 
man’s  financial  condition,  this  undersigned  has  ap¬ 
plied  to  said  Waggaman  to  see  the  notes  he  was 


suppose!  to  hold  as  trustee,  and  was  referred  to  his 
note  clerk.  On  speaking  with  her,  he  was  shown 
eight  notes  numbered  6  to  14  inclusive,  for  $580 
each,  executed  by  K.  K.  Malone,  to  the  order  of 
John  F.  Waggaman.  endorsed  by  John  F.  Wagga- 
man  and  S.  E.  Allen,  jr.,  and  purporting  to  be  se¬ 
cured  on  Lots  1G  to  24.  inclusive,  in  Block  10, 
Wesley  Heights,  the  final  endorsement  on  said 
notes  being  to  Raleigh  and  Waggaman,  trustees. 
He  was  also  shown  a  note  of  Fannie  A.  Moore  to 
William  H.  Hodges,  endorsed  to  Waggaman  and 
Raleigh,  trustees,  for  the  sum  of  $800.  and  pur¬ 
porting  to  be  secured  on  Woodley  Park;  but  the 
remaining  notes,  aggregating  about  $10,000,  he 
was  not  shown  by  said  clerk,  but  simply  referred 
to  said  Waggaman  and  his  attorney  without  being 
given  any  satisfaction  whatsoever.  *  *  *  That 

this  trustee  fears  that  said  Waggaman  has  not 
said  notes  in  his  possession,  and  that  since  this 
trustee  was  appointed,  they  have  been  made  away 
with  by  said  Waggaman  in  some  manner  un¬ 
known  to  this  petitioner. 

This  petitioner  states,  &c.,  that  the  said  Wagga¬ 
man  at  the  present  time  is  bankrupt,  and.  there¬ 
fore.  not  a  fit  man  to  act  as  trustee  in  this  cause. 

Wherefore  petitioner  prays: — 

“That  said  W  aggaman  may  be  required  to 
account  forthwith  for  all  the  notes  and  moneys 
in  his  possession  belonging  to  this  trusteeship, 
and  that  he  may  be  removed  as  trustee”  (Rec., 
pp.  262  and  264. 

Paragraph  22  of  said  Petition  of  March  3,  1906,  al¬ 
leges  : — 

“That  the  original  Deed  of  Trust  from  Cralle  and 
Fisher,  for  the  security  of  the  deferred  payments  on 
the  realty  devised  in  trust  as  aforesaid,  was  made 
on  March  29,  1893  (and  recorded  April  24,  1893), 
Liber  1804,  folio  288,  to  Messrs.  Darlington,  Spen¬ 
cer  and  Williamson  to  secure  $14,959.98,  repre¬ 
sented  by  three  notes  to  the  order  of  Waggaman 
and  Raleigh,  trustees,  bearing  date  March  29,  1893. 


each  lor  the  sum  o/  $4f986.66,  payable  on  or  before 
3.  6  and  0  years  after  date,  at  the  office  of  Thomas 
h.  Waggaman;  tin*  first  seems  to  have  been  paid 
on  or  about  three  nears  after  date,  and  the  second 
and  third  would  seem  to  have  been  paid  in  1899.” 

u  rhe  Release  of  said  Deed  of  Trust  was  made 
February  27.  1899,  and  recorded  March  1.  1899,  in 
Liber  2372.  folio  224.  Your  petitioners  therefore 
show,  that  the  report  made  by  Waggaman  to  Ral¬ 
ston  of  February  21,  1899,  and  by  Ralston  reported 
to  the  Court  on  August  29.  1904.  as  a  statement  of 
the  condition  of  said  trust,  only  purported  to  ac¬ 
count  for  a  sum  equal  to  two-thirds  (2/3)  of  said 
deferred  payments ,  and  omitted  said  balance  of 
cash  payment  altogether”  (Ree..  p.  18). 

To  said  Paragraph  22  of  said  Petition  of  March  3,  190b. 
said  Raleigh  in  his  Amended  Answer  thereto  (Rec.,  p. 
8),  filed  on  March  29,  1907  (as  his  said  Amended  An¬ 
swer  thereto  is  further  Amended  (Rec.,  pp.  85  and  86) 
by  Stipulation  and  Order  of  Court  thereon  of  May  13, 
1907,  says: — 

“Answering  paragraph  22,  your  respondent  says 
that  he  admits  the  truth  of  the  allegations  therein 
contained  in  so  far  as  the  same  refers  to  the  records 
therein  mentioned.  That  said  respondent,  Raleigh, 
admits  all  the  allegations  of  said  paragraph  22 
down  to  and  inclusive  of  the  words  ‘The  Release 
of  said  Deed  of  Trust  was  made  Februarij  27,  1899 . 
and  recorded  March  1,  1899,  in  Liber  2372,  folio 
221;  but  as  to  any  other  portion  of  said  paragraph 
respondent  has  no  knowledge  or  means  of  obtain¬ 
ing  knowledge  as  to  the  truth  or  falsity  of  the 
same  except  as  set  out  in  paragraph  19  herein” 
Rec.,  pp.  81,  85  and  86). 


And  to  said  Paragraph  22  of  said  Petition  of  March  3, 
1906,  said  Ralston  in  his  Amended  Answer  thereto  filed 
on  October  24,  1906,  says: — 

“Answering  the  Twenty-second  Paragraph  of 
this  petition,  this  respondent  admits  the  truth  of 
the  allegations  contained  in  the  Twenty-second 


paragraph  of  the  petition;  but  as  to  the  cash  pay¬ 
ment  referred  to,  reiterates  the  information  and 
belief  that  the  same  was  disbursed  by  Waggaman 
and  Raleigh  for  the  benefit  of  the  petitioners,  &c.” 
(Rec.,  p.  58). 

Paragraph  23  of  said  Petition  of  March  3,  1906,  on 
information  and  belief,  alleges: — 

“That  the  most  superficial  inquiry  would  have 
disclosed  the  fact,  that  all  the  investments  of  the 
trust  funds ,  now  alleged  by  said  Ralston,  were 
investments  in  the  business  and  in  the  interest  of 
Thomas  E.  Waggaman;  and  as  such,  inadmissible 
investments  for  a  trust  fund;  that  Katharine  Ma¬ 
lone.  the  maker  of  one  set  of  notes,  and  F.  A. 
Moore,  the  maker  of  others,  were  both  clerks  in 
Waggaman’s  office,  and  of  no  financial  respons¬ 
ibility;  that  F.  H.  G.  White  was  an  agent  and 
brother-in-law  of  Henry  P.  Waggaman  (brother  of 
Thomas  E.  Waggaman)  and  that  the  chief  interest 
in  said  Lot  9  U  idow's  Mite  teas  that  of  Thomas  E. 
Waggaman ;  that  in  the  petitions  filed  by  said  Ral¬ 
ston.  as  heretofore  stated,  it  is  recited  that  the 
Wesley  Heights  property  in  reality  is  that  of 
Thomas  E.  and  John  F.  Waggaman;  that  the  same 
is  triii*  of  tho  greater  part  of  Woodley  Park  (Rec., 

p.  18). 

To  said  Paragraph  23  of  said  Petition  of  March  3.  1906, 
said  Raleigh  in  his  Amended  Answer  thereto  (Rec.,  p.  81) 
filed  on  March  29.  1907,  as  his  said  Amended  Answer 
thereto  is  further  Amended  (Rec..  p.  86)  by  Stipulation 
and  Order  of  Court  thereon  of  May  13.  1907,  says: — 

“Answering  Paragru ph  23.  your  respondent  says 
that  he  has  no  knowledge  as  to  the  personal  rela¬ 
tions  existing  between  the  said  Waggaman  and 
any  of  the  parties  referred  to  in  said  paragraph, 
or 'the  responsibility  of  the  latter  parties,  but  that 
he  was  informed  by  the  said  Waggaman  from  time 
to  time  that  all  of  the  securities  were  invested  in  a 
safe  and  proper  manner.  That  your  respondent, 
Raleigh,  being  satisfied  with  this  information  from 


said  \\  aggaman,  made  no  f  urther  or  other  investi¬ 
gation  or  inquirg  concerning  any  in  rest  meats  of 
said  trust  estate"  (Rec.,  pp.  81  and  8(1). 

And  io  said  Paragraph  23  of  said  Petition  of  March  3, 
1POO,  said  Ralston  in  his  Amended  Answer  thereto,  filed 
on  October  24,  1900.  states  in  substance: — 

I  hal  he  don  t  believe  that  such  inquiry  or  any 
inquiry  would  have  disclosed  that  the  investments 
ot  the  trust  funds  were  investments  in  the  business 
and  interests  of  Thomas  E.  Waggaman.  That  he 
didn't  know  Katharine  Malone  and  F.  A.  Moore 
were  clerks  in  W  aggaman  s  office  and  of  no  finan¬ 
cial  responsibility;  or  that  F.  H.  G.  White  was  a 
relative  ot  a  brother  of  Thomas  E.  Waggaman; 
that  he  never  heard  that  Lot  9  W  idow’s  Mite  be¬ 
longed  to  Thomas  E.  Waggaman;  and  that  he  only 
discovered  after  the  bankruptcy  of  Thomas  E. 
Waggaman  that  W/esley  Heights  property  w7as  in 
reality  owned  by  Thomas  E.  and  John  F.' Wagga¬ 
man.  and  had  no  reason  to  suppose  that  Thomas 
E.  Waggaman  owned  the  greater  part  of  Woodley 
Park"  (Rec..  pp.  58  and  59). 

Paragraphs  21  to  33  (both  inclusive)  of  said  Petition 
of  March  3.  1906.  allege  as  follows: — 

Said  Paragraph  21  thereof  alleges: — 

I  hat  the  title  to  the  real  estate  known  as 
Woodley'  or  ‘Woodley  Park ’  by  Deed  recorded 
Jan  y  1/.  188/  in  Liber  1231,  folio  68  et  seg.,  by 
Deed  recorded  FebY  7.  1887,  in  Liber  1225,  folio 
330  et  seg.,  and  by  Deed  recorded  March  7,  1887, 
in  Liber  1246.  folio  36  et  seg.,  mas  placed  in  Fannie 
A.  Moore,  who  contemporaneously  executed  Deeds 
of  Trust,  the  first  recorded  in  Liber  1231,  folio  66 
et  seg.,  the  second  recorded  in  Liber  1225,  folio  337, 
and  the  third  recorded  in  Liber  1246,  folio  6,  to 
secure  the  deferred  payments  of  purchase  money 
thereon.” 

“Thereafter  the  said  Fannie  A.  Moore,  by  Deed 
ot  Trust  made  June  24,  1887,  and  recorded  June 
27,  1887,  in  Liber  1268.  folio  138.  conveyed  to 


Irving  Williamson  and  Samuel  A.  W  aggaman,  the 
property  described  in  t lie  Deed  recorded  in  Liber 
1225.  folio  330  et  seq.,  to  secure  to  William  M. 
Hodges  $35,000.  represented  by  her  10  promissory 
notes,  bearing  even  date,  10  for  $500,  and  30  each 
for  $1,000.  And  your  petitioners,  on  information 
and  belief,  aver  that  the  note  of  said  Fannie  A. 
Moore  to  William  M.  Hodges  originally  for  $1,000, 
but  by  payment  of  $200  thereon,  reduced  to  $800, 
and  alleged  by  said  Ralston  to  have  been  finally 
assigned  to  Waggaman  and  Raleigh,  trustees,  is 
included  in  these  notes  "  (Ree.,  pp.  18  and  19). 

And  said  Faragraph  25  of  said  Petition  of  March  3, 
1906.  alleges: — 

" Prior  to  tie*  deed  last  mentioned,  viz:  by  Deed 
of  Trust  made  on  Feb  v  It.  1 8S / .  and  recorded 
Feb'y  tl.  1887.  in  Liber  1231.  folio  136,  said  Fannie 
A  Moore  conveyed  the  property  desciibed  in  Liber 
/225  folio  330.  et  seq.  to  Henry  D.  Botelcr  and 
Charles  E.  Banes,  in  trust  to  secure  $25,000,  to 
Luther  S.  Frist oe.  represented  by  17  notes,  payable 
on  or  before  2  years,  with  interest  at  6%;  2  notes 
for  $5,000  each,  and  15  for  $1,000  each.  On  in¬ 
formation  and  belief  vour  petitioners  aver  that  the 
2  notes  of  Fannie  A.  Moore,  aggregating  $1,900 
(one  of  them  having  been  reduced  to  $900  by  the 
payment  of  $100  thereon)  payable  to  the  order  of 
Luther  S.  Fristoe,  and  purporting  to  be  endorsed 
to  Waggaman  and  Raleigh,  trustees,  are  included 
in  these  notes. 

That  Deeds  of  Release  were  executed,  to  be 
hereinafter  more  particularly  mentioned,  releasing 
in  part  at  least,  tie*  realty  conveyed  to  secure 
the  notes  of  said  Fannie  A.  Moore  made  payable  to 
the  order  of  William  M.  Hodges;  and  by  Deed  of 
Release,  made  October  10,  1901.  recorded  October 
11.  1901.  in  Liber  2594,  folio  209.  Charles  E.  Banes, 
surviving  trustee  released  all  Ihe  land  conveyed  to 
secure  the  notes  of  Fannie  A.  Moore  made  payable 
to  tin*  order  of  Luther  S.  Fristoe,  and  in  doing  so 

recite*  1 _ :the  notes  representing  said  indebtedness 

having  been  marked  paid  and  cancelled,  which 


recital  as  a  matter  of  fact  is  not  correct— said  two 
notes  aggregating  .$1,900.00  originally  for  $1,000 
each  (one  of  them  having  been  reduced  to  $900  by 
payment  of  $100  thereon)  not  having  either  of 
them  been  paid  or  cancelled  or  so  marked”  (Rec 
p.  19). 


And  said  Paragraph  2(>  of  said  Petition  of  March  3 
1906,  alleges: — 

“That  on  Sept.  22.  1904,  Brittania  W.  Kennon 
and  Augustus  Jay  (as  holders  of  some  of  said  notes 
payable  to  the  order  of  Luther  S.  Fristoe  and  se¬ 
cured  by  said  Deed  of  Trust,  dated  Feb’v  11.  1887 
and  recorded  Feb'y  11,  1887.  in  said  Liber  1234,' 
folio  136).  filed  their  Bill  in  Equity.  No.  24921. 
against  Thomas  E.  Waggaman  and  others,  and  the 
seventh  paragraph  of  said  bill  states  .-—(notwith¬ 
standing  the  fact  that  the  principal  of  said  notes 
to  said  Luther  S.  Fristoe  was  wholly  unpaid)  :  that 
prior  to  the  purchase  of  said  notes,  as  set  forth  in 
the  fifth  paragraph,  the  defendants  Thomas  E. 

•  Waggaman  and  John  Ridout.  trustees,  sold  certain 
portions  of  the  land  conveyed  in  trust  to  secure 
said  notes,  and  obtained  releases  for  the  same  from 
the  said  trust  deed;  and  the  eighth  paragraph  avers 
that  subsequent  to  the  purchase  of  said  notes  by 
plaintiff  other  releases  from  said  deed  were  made 
by  direction  of  said  W'aggaman.  and  on  the  10th 
of  October.  1901.  (  harles  h.  Hanes,  the  surviving 
trustee,  by  deed  recorded  in  Liber  2594.  folio  209. 
executed  a  full  release  of  said  trust. and  it  is  averred 
in  said  bill  that  said  Deed  ol  I  rust  had  been  re¬ 
leased  without  the  knowledge  or  consent  of  the 
plaint  ill  s.  and  in  fraud  of  their  rights,  and  the 
prayer  is  for  a  reinstatement  of  the  said  Deed  of 
Trust. 

That  said  Thomas  E.  Waggaman  answered  said 
Bill  and  admitted  that  the  notes  described  in  the 
Bill  and  intervening  petitions,  had  not  been  paid, 
and  that  the  Deed  of  Trust  securing  said  notes 
ought  to  he  reinstated,  the  same  having  been  er¬ 
roneously  released. 

He  states  that  the  sum  secured  by  said  Deed  of 
Trust  has  been  reduced  by  payment  to  $17,650,  of 
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which  85,000  is  hold  by  Augustus  Jay;  $5,000  by 
Cardinal  Gibbons:  $5,000  by  Brittania  W  .  Kennon; 
$750  by  Ann  C.  Phillips.’  And  bo  adds:  ihe  re¬ 
mainder  (1,900.00)  belonged  to  the  Macpherson 
estate ,  now  represented  by  J.  If.  Ralston,  trustee  ; 
evidently  referring  to  the  2  notes  aggregating 
$1,900  purporting  to  be  endorsed  to  Waggaman 
and  Raleigh,  trustees,  as  heretotore  mentioned. 

Said  answer  admits  that  prior  to  said  final  re¬ 
lease  recorded  in  Liber  2594.  folio  209,  other  re¬ 
leases  of  said  trust  had  been  made,  but  says  care 
arts  always  taken  to  leave  ample  security  to  cover 
the  notes  ‘outstanding  thereunder.' 

The  trustee  Ralston  would  seem  to  have  been  in 
error  then  when  he  states  in  effect,  that  these  two 
notes,  components  of  the  balance  mentioned  by 
him.  had  been  pab!"  Hoc.,  pp.  19  and  J)). 

And  said  /'mw/rop/i  nt’  Petition  of  March  3, 
1900.  alleges: — 

-That  on  Sept.  24.  1904.  Joseph  F.  Byrne,  Brit- 
tania  W.  Kennon  and  others,  tiled  another  Bill 
against  Thomas  K.  Waggaman  and  others,  being 
Knuitv  No.  24927,  averring  the  conveyance  m  tiust 
heretofore  recited  by  Fannie  A.  Moore  to  secure 
William  M •  Ilodges  $31,000,  and  again  averring 
that  although  said  notes  had  not  been  paid  the  said 
Deed  of  trust  bad  been  released  without  the  plam- 
tilT’s  knowledge  or  consent,  and  praying  tor  the  te- 
instatement  of  said  heed  of  7  rust.  I  ha  said  Re¬ 
leases  are  ‘recorded  respectively  in  the  Land 
Records  of  the  District  of  Columbia  March  (>,  1999, 
in  Liber  2472.  folio  27(3;  June  14,  1900,  in  Liber 
2508.  folio  1(31:  and  October  11.  1901,  in  Liber 

2594.  folio  208. 

The  answer  of  said  Thomas  K.  Waggaman  avers 
that  said  trust  had  not  been  wholly  released ,  but 
that  enough  of  said  land  remained  subject  to  Hie 
liens  thereof  to  amply  secure  the  payment  of  a  t 
tlir  notes  mentioned  in  the  Original  Bill  and  otheis 

of  tlie  same  series  including  111 . .  originally  lor 

*1.000  reduced  by  payment  to  *8t)0,  held  by  Jack- 
son  II.  Ralston  and  another,  trustees  for  the  es- 
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state  of  Tyler ;  by  which  is  evidently  intended  the 
estate  held  in  trust  for  your  petitioners”  (Rec.,  p. 
20 ) . 

And  said  Paragraph  28  of  said  Petition  of  March  3. 

1906,  alleges : 

'  That  on  or  about  August  22nd,  1905,  H.  Rozier 
1  a  \ «  Trustee  in  Bankruptcy  of  Thomas  E 
Waggaman,  filed  his  Bill  in  Equity  (No.  25,649) 
against  Thomas  E.  Waggaman  and  others  (the 
said  Jackson  H.  Ralston  being  made  one  of  the 
defendants  thereto),  in  which  t lie  said  Trustee  in 
Bankruptcy  prays  that  the  real  estate  known  as 
‘Woodley’  may  he  sold  under  the  order  and  di¬ 
rection  of  said  Court,  and  the  proceeds  of  the  sale 
or  sales  of  said  real  estate  distributed  under  the 
direction  of  the  Court  to  the  parties  in  interest, 
according  to  their  several  and  respective  rights 
and  priorities. 

“In  paragraph  40  of  said  Bill  averment  is  made 
of  said  Equity  Suit  No.  24.921  brought  by  Brittania 
\\  .  Kennon  and  others,  and  the  averment  made, 
that  the  papers,  records,  and  books  of  account  of 
the  said  Thomas  E.  Waggaman,  now  in  the  pos¬ 
session  of  this  complainant  (Dulany)  show,  ac¬ 
cording  to  the  report  of  said  expert  accountants, 
that  said  notes  hare  not  in  fact  been  paid,  and  that 
others  of  said  notes  also  unpaid,  aggregating 
$J  ,900,  are  held  bv  defendants  Eugene  Ives  Dan¬ 
iel  B.  Clark,  and  John  W.  Pilling.’ 

“Your  petitioners  are  advised,  and  insist,  and 
so  charge,  that  the  averment  that  said  notes  ‘ag¬ 
gregating  $1,900/  are  held  by  Ives.  Clark  and  Pill¬ 
ing  is  a  mistake,  and  that,  as  shown  by  the  de¬ 
fendant.  I  homas  E.  Waggaman.  in  his  answer  in 
said  Equity  Cause  No.  25.649,  the  same  are  en¬ 
dorsed  to  Waggaman  and  Raleigh,  trustees;  and 
are  the  notes  spoken  of  by  him  as  part  of  the  Mac- 
Pherson  estate ;  that  is.  part  of  the  estate  held  in 
trust  for  your  petitioners ;  and  that  it  is  the  duty 
of  said  Ralston ,  as  a  party  to  said  suit,  to  have  this 
corrected  and  to  take  u'hatever  step  is  necessary 
to  protect  the  interests  of  your  petitioners  in  all 
the  proceedings  relating  to  the  sale  of  said  realty 
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and  tin'  distribution  of  the  proceeds"  (Rec.,  pp. 
20  and  21). 

And  said  Rarayraph  29  of  said  Petition  ol  March  3, 
1900.  alleges: 

“That  paragraph  41  of  the  Hill  filed  by  said 
Rozier  Dulany.  makes  averment  of  tin*  suit  tiled 
by  Joseph  T.  Byrne,  Brittania  \V.  Kennon  and 
others  against  Thomas  E.  Waggaman  and  others, 
Equity  24.927.  in  which  said  Waggaman  states, 
that  on**  of  the  notes  secured  by  said  trust  deed 
record***!  in  Liber  1225.  lolio  330.  is  a  note  tor 
$800,  h**ld  by  said  Jackson  //.  Ralston  and  another , 
trustees  of  estate  of  Tyler. 

'in  said  paragraph  41  it  is  stated:  ‘That  de¬ 
fendant  Jackson  H.  Ralston  and  another,  to  this 
complainant  (Dulany)  unknown,  hold  one  of 
said  notes  for  $500  ‘  (evidently  a  typographical 
error  for  $800)  as  trustees  of  the  estat**  ot  one 
Tyler,  also  to  this  complainant  (Dulany)  un¬ 
known.’ 

"It  is  further  stated  in  Rulanys  Bill:  ‘The  said 
records  also  show  that  but  $600  has  been  paid  on 
the  principal  of  said  d»*bl  of  $3o.000.  and  that 
then*  remains  due  and  unpaid  of  said  debt  the 
sum  of  $34,401  L 

■•y*iur  p**titi*m**rs  are  advised  and  so  cliarge 
that  it  is  th**  duty  of  said  Ralston  to  hare  said  alle- 
(fdtion  collected  as  to  said  $800  note,  and  to  take 
whatever  st**p  is  necessary  to  protect  th**  interest 
of  your  petitioners  in  all  proceedings  relating 
thereto’*  Ree..  p.  21 ) . 


And  said  Rarayraph  SO  of  said  Petition  of  March  3, 
1906.  alleges: 

••Your  petitioners.  &<•..  allege  and  charge  that 
a  verv  large  part  of  th*1  property  conveyed  by 
said  Fannie  A.  Moore  to  said  Henry  R.  Bolder  and 
Charles  E.  Banes  by  said  Deed  of  Trust  dated  Keby. 
11.  1887.  and  recorded  Feby.  19.  188/.  in  said  Liber 
No.  1234  folio  136  et  sey.  in  trust  to  secure  her 
certain  notes  as  aforesaid,  and  that  a  very  large 
part  of  fli**  property  conveyed  by  said  Fannie  A. 
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Moore  to  said  Irving  Williamson  and  Samuel 
Waggaman  by  said  Deed  of  Trust  dated  June  24, 
1887  and  recorded  June  27,  1887  in  said  Liber  No. 
1268  folio  138  et  seq.  in  trust  to  secure  her  certain 
notes  as  aforesaid  (before  any  part  of  the  trust 
funds,  or  trust  estate,  purports  to  have  been,  or 
is  pretended  to  have  been,  invested  in  notes  se¬ 
cured  by  said  respective  Deeds  of  Trust)  had  been 
released  of  record  from  the  effect  and  operation 
of  said  respective  Deeds  of  Trust  by  various  Deeds 
of  Release  recorded  in  Libers  1331  folio  170;  1317 
folios  418  and  420;  1320  folios  321  and  322;  1342 
folio  128:  1351  folios  70  and  71  and  72  and  74; 


folio 


1376  folios  222  and  224;  and  1500 


folio  387.  Each  of  said  releases  containing  the 


recital  ‘with  the  consent  of  the  party  secured  as  is 
evidenced  by  the  signature  hereto  of  Thomas  E. 
Waggaman,  the  agent  of  the  present  holders  ol 
the  notes  secured’  or  equivalent  words"  (Rec., 


pp.  21  and  22). 


And  said  Paragraph  31  of  said  Petition  of  March  3, 
1906,  alleges: 

“Your  petitioners,  &c.,  allege  and  charge  that 
after  all  pretended  investments  of  trust  funds  were 
made,  the  bulk  of  the  remaining  property  con¬ 
veyed  by  said  two  Deeds  of  Trust ,  respectively  re¬ 
corded  in  said  Liber  No.  1234  folio  136  et  seq.  and 
in  said  Liber  No.  1268  folio  138  et  seq.  and  re¬ 
spectively  securing  the  aforesaid  notes  of  said 
Fannie  A.  Moore,  in  and  by  a  series  of  releases 
dated  and  recorded  as  follows:  (i.  e.,  a  release 
dated  March  1.  1900  and  recorded  March  6.  1900 
in  Liber  No.  2472  folio  274  et  seq.;  a  release  dated 
March  5.  1900  and  recorded  March  6,  1900  in  Liber 
No.  2472  folio  276  et  seq.;  a  release  dated  June  9, 
1900  and  recorded  July  14.  1900  in  Liber  No.  2508 
folio  161  et  seq.;  a  release  dated  June  9,  1900  and 
recorded  July  14,  1900  in  Liber  No.  2508  folio  163 
et  seq.;  and  a  release  dated  Oct.  10,  1901  and  re¬ 
corded  Oct.  11,  1901  in  Liber  No.  2594  folio  208 
et  seq.)  teas  released  from  the  effect  and  operation 
of  said  respective  Deeds  of  Trust  recorded  in  said 
Liber  Xo.  1231  folio  136  et  seq..  and  in  said  Liber 
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and  the  distribution  of  the  proceeds'*  (Rec.,  pp. 
20  and  21). 


And  said  Paragraph  29  of  said  Petition  of  March  3, 
1906.  alleges: 

“That  paragraph  41  of  the  Hill  filed  by  said 
Rozier  Ihilany.  makes  averment  of  tie*  suit  filed 
by  Joseph  T.  Byrne,  Brittania  \Y.  lvennon  and 
oihers  against  Thomas  E.  Waggaman  and  others, 
Equity  24.927.  in  which  said  Waggaman  states, 
that  on«*  of  the  notes  secured  by  said  trust  deed 
recorded  in  Liber  1225.  lolio  330,  is  a  note  lor 
$800,  held  by  said  ‘Jackson  II.  Ralston  and  another, 
trustees  of  estate  of  Tyler. 

“In  said  paragraph  41  it  is  stated:  ’That  de¬ 
fendant  Jackson  H.  Ralston  and  another,  to  this 
complainant  (Ihilany)  unknown,  hold  one  of 
said  notes  for  $500  ‘  (evidently  a  typographical 
error  for  $800)  as  trustees  of  the  estate  of  one 
Tyler ,  also  to  this  complainant  (Ihilany)  un¬ 
known.' 

“It  is  further  stated  in  Ihilany's  Bill:  ’The  said 
records  also  show  that  but  $600  lias  been  paid  on 
the  principal  of  said  debt  of  $35,000.  and  that 
there  remains  due  and  unpaid  of  said  debt  the 
sum  of  $34. 400.* 

“Your  petitioners  are  advised  and  so  charge 
that  it  is  the  duty  of  said  Ralston  to  hare  said  alle- 
( pifion  corrected  as  to  said  $800  note,  and  to  take 
whatever  step  is  necessary  to  protect  the  interest 
of  your  petitioners  in  all  proceedings  relating 
thereto "  ( Bee.,  p.  21 ) . 


And  said  Parayraph  80  of  said  Petition  of  March  3, 
1906.  alleges: 

-Your  petitioners,  6a*. .  allege  and  charge*  that 
a  very  large  part  of  the  property  conveyed  by 
said  Fannie  A.  Moore  to  said  Henry  H.  Bolder  and 
Lharles  E.  Banes  by  said  Deed  of  Trust  elated  Feby. 
11.  1887.  and  recorded  Feby.  19.  188/.  in  said  Liber 
No.  1234  folio  136  et  set/,  in  trust  to  secure  tier 
certain  notes  as  aforesaid,  and  that  a  very  large 
part  of  tie*  property  conveyed  by  said  Fannie  A. 
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Moore  to  said  Irving  Williamson  and  Samuel 
Waggaman  by  said  Deed  of  Trust  dated  June  24, 
1887  and  recorded  June  27,  1887  in  said  Liber  No. 
1208  folio  138  et  seq.  in  trust  to  secure  her  certain 
notes  as  aforesaid  ( before  any  part  of  the  trust 
funds,  or  trust  estate,  purports  to  have  been,  or 
is  pretended  to  have  been,  invested  in  notes  se¬ 
cured  by  said  respective  Deeds  of  Trust)  had  been 
released  of  record  from  the  effect  and  operation 
of  said  respect  ice  Deeds  of  Trust  by  various  Deeds 
of  Release  recorded  in  Libers  1331  folio  170;  1317 
folios  418  and  420;  1320  folios  321  and  322;  1342 
folio  128;  1351  folios  70  and  71  and  1 2  and  74; 
1352  folio  72;  1376  folios  222  and  224;  and  1500 
folio  387.  Each  of  said  releases  containing  the 
recital  ‘with  the  consent  of  the  party  secured  as  is 
evidenced  by  the  signature  hereto  of  Thomas  E. 
Waggaman,  the  agent  of  the  present  holders  ol 
the  notes  secured’  or  equivalent  words”  (Rec., 
pp.  21  and  22). 

And  said  Paragraph  3 /  of  said  Petition  of  March  3, 
1906,  alleges: 

“Your  petitioners,  &c.,  allege  and  charge  that 
after  all  pretended  investments  of  trust  funds  were 
made,  the  bulk  of  the  remaining  property  con¬ 
veyed  by  said  two  Deeds  of  Trust ,  respectively  re¬ 
corded  in  said  Liber  No.  1234  folio  136  et  seq.  and 
in  said  Liber  No.  1268  folio  138  et  seq.  and  re¬ 
spectively  securing  the  aforesaid  notes  of  said 
Fannie  A.  Moore,  in  and  by  a  series  of  releases 
dated  and  recorded  as  follows:  (i.  e.,  a  release 
dated  March  1.  1900  and  recorded  March  6.  1900 
in  Liber  No.  2472  folio  274  et  seq.;  a  release  dated 
March  5.  1900  and  recorded  March  6,  1900  in  Liber 
No.  2472  folio  276  et  seq.;  a  release  dated  June  9, 
1900  and  recorded  July  14.  1900  in  Liber  No.  2508 
folio  161  et  seq.;  a  release  dated  June  9,  1900  and 
recorded  July  14.  1900  in  Liber  No.  2508  tolio  163 
et  seq.;  and  a  release  dated  Oct.  10,  1901  and  re¬ 
corded  Oct.  11,  1901  in  Liber  No.  2594  tolio  208 
et  seq.)  teas  released  from  the  effect  and  operation 
of  said  respective  Deeds  of  Trust  recorded  in  said 
Liber  Xo.  1231  folio  136  et  seq..  and  in  said  Liber 


A o.  1268  folio  188  cl  seq..  respectively ;  said  re¬ 
leases  recorded  in  said  Liber  24 / 2  lolios  -7 f  and 
276  recite:  ‘the  remainder  of  the  property  being 
deemed  sufficient  secur'd y  for  the  debt  secured  to/ 
said  deed  of  trust,  as  is  eridenced  In/  the  sir/na¬ 
ture  hereto  of  Thomas  E.  Waggaman,  the  parti/ 
secured ’ :  and  said  releases  recorded  in  said  Liber 
2508  folios  161  and  163  recite:  ‘ the  debt  secured 
having  been  partially  paid ,  and  the  remainder  of 
the  property  being  deemed  sufficient  security  for 
the  balance  of  tlie  debt  secured  by  said  deed  of 
trust,  as  is  evidenced  In/  the  signature  hereto  of 
Thomas  E.  Waggaman  the  present  holder  of  the 
note':  and  finally  in  and  by  a  heed  of  Release  dated 
October  10.  1901  and  recorded  October  11.  1901  in 
Liber  No.  2591  folio  209.  Charles  E.  Hanes,  sur¬ 
viving  trustee  under  the  said  deed  in  Liber  1234 
folio  136  ct  seq..  released  and  conveyed,  the 
whole  of  the  property  by  said  trust  conveyed,  unto 
Thomas  E.  Waggaman  and  John  Ridout,  trustees, 
their  heirs  and  assigns  forever,  ‘ fully  released  and 
discharged  from  the  effect  and  operation  of  said 
heed  of  Trust' — reciting — ‘the  debt  secured  thereby 
having  been  fully  paid ,  the  notes  representing  said 
indebtedness  having  been  marked  paid  and  can¬ 
celled’  ”  (Rec..  i>.  22). 

And  said  Paragraph  82  of  said  Petition  ot  March  3. 

1906  alleges: 

“In  this  connection  your  petitioners  allege  and 
charge  that  said  notes"  aggregating  $1,900.00  se¬ 
cured  by  said  Deed  of  Trust  recorded  in  said  Liber 
1234  folio  136  et  seq .,  in  which  their  trust  funds 
are  pretended  to  have  been  invested  have  never 
been  paid  nor  ca needed ,  nor  has  said  note  tor  8800 
secured  by  said  heed  of  Trust  recorded  in  said 
Liber  1268  folio  138  et  seq.  in  which  their  trust 
funds  are  pretended  to  have  been  invested  ever 
been  paid  or  cancelled:  but  that  all  of  said  nates 
remain  wholly  unpaid  and  uncancelled,  and  that 
all  recitals  or  statements  to  the  contrary,  are 
untrue. 

••That  neither  the  said  Waggaman  nor  their  said 
trustees,  nor  anv  one  or  more  of  their  said  Inis- 
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!ees  ila(1  any  to  release,  or  to  allow  to  be  re¬ 
leased,  any  part  of  the  security  for  any  pretended 
investment  of  said  trust  estate,  but  should  have 
prevented  anything  of  the  sort  from  being  done- 
whether  such  trustee  or  trustees  deemed  the  re¬ 
mainder  of  the  property  sufficient  security  for  the 
debt  secured  or  not.  That  said  Waggaman  had  no 
light  to  sign  Releases  containing  any  such  recitals 
ai"!  his  co-trustees  had  no  right  topermit  him  to 
ao  so.  that  he  was  not  the  asrent  of  your  neti- 
tioners,  and  certainly  was  not  the  agent  of  your 

fl!m"er  any  s"cl'  Pu|,Pose.  That  ‘said 
I  homas  L.  Waggaman  was  not  the  party  secured, 

anil  was  not  the  agent  for  ttie  then  holders  of  the 
notes  last  above  mentioned,  and  f tie  recitals  in 
said  releases  are  without  the  knowledge  and  con¬ 
sent  ot,  and  are  without  any  warrant  or  authority 
whatsoever  from  your  petitioners,  and  are  untrue 
and  his  co-trustees,  during  their  respective  co- 
trusleeslnp.  should  have  seen  to  it  that  no  such 
conduct  or  acts.  concerning  the  trust  estate  as  are 
set  forth  in  this  petition  (long  continued  as  the 
same  lias  been)  should  or  could  have  occurred'’ 
(Bee.,  pp.  22  and  23). 

And  said  Paragraph  33  of  said  Petition  of  March  3 
1900  alleges: 

"That  after  tier  said  I  teed  of  Trust  of  February 

1  A  n  0  L,llhel' s-  FVistoe.  and  after  her 

said  Deed  ol  trust  of  June  24.  1887  to  secure  Wil- 

i.a*mi  i  -e  s;ni1  Fannie  A.  Moore,  by  deed 

dated  July  I4.  1887.  and  recorded  July  27.  1887  in 

Iv/7/!.  '<i0  ,olj°.3'f  el  fe,l-  ro»re!ied  all  the  real 
estate  conveyed  to  tier  by  the  aforesaid  deeds  re¬ 
corded  m  Liber  1240  folio  30.  Liber  1225  folio  330 
and  Liber  1231  folio  08.  to  Thomas  K.  Waggaman 
and  John  Ridout.  in  trust:  1st.  To  subdivide  the 
same  in  their  discretion;  2nd.  To  sell  said  property 
or  any  part  thereof  in  their  discretion;  3rd  To  dis- 
p°sc  of  the  proceeds  of  the  sales  thereof  in  ac¬ 
cordance  with  a  written  agreement  of  even  date 

t>Jiu'xTh'  /rri(lrN  "Ureement  is  Exhibit  //. 

i  0  in  ^ffuity  No.  25(49.  and 

shows  that  Thomas  E.  Waf/r/aman,  John  E.  War/- 


g a  man .  and  Henry  P.  Waggarnan  were  the  bene¬ 
ficial  owners  under  said  Deed  of  Trust  recorded  in 
Liber  1269  folio  3$i  (Rec.,  p.  23). 


To  Paragraphs  2/  tn  33  (both  inclusive)  ol‘  said  Peti¬ 
tion  of  March  3.  190b  said  Raleigh  in  his  Amended  An¬ 
swer  thereto  (Rec.,  p.  81)  filed  on  March  29.  190/  as 
his  said  Amended  Answer  thereto  is  further  Amended 
(Rec.,  p.  8b)  by  Stipulation  and  Order  of  Court  thereon. 

of  May  13.  1907.  says: 

«  %> 


“Answering  paragraphs  2/  to  33  your  respond¬ 
ent  says  upon  information  and  belief  that  lie  ad¬ 
mits  that  all  of  the  records  referred  to  in  said 
paragraphs  disclose  the  facts  as  stated  in  the  in¬ 
struments  referred  to  (Rec..  p.  81).  And  your 
respondent  admits  all  records  mentioned,  referred 
to.  or  alleged  in  said  paragraphs  24  to  33  both  in¬ 
clusive.  and  all  allegations  concerning  terms  and 
provisions  of  t he  same:  and  admits  that  the  title 
to  t he  real  estate  known  as  *  Woodley .'  or  Woodley 
Park.'  by  Deed  recorded  Jany.  17.  1887  in  Liber 
1231  folio  b8  et  sey .,  by  Deed  recorded-  Feb'y  7. 
1887  in  Liber  1225  folio  330  et  sey..  and  by  Deed 
recorded  March  7.  1887  in  Liber  124b  folio  3b  et 
sey..  was  placet^  in  Fannie  .1.  Moore,  who  con¬ 
temporaneously  executed  Deeds  of  Trust,  the  1st 
recorded  in  Liber  1231  folio  bb  et  sey..  Ill/*  2nd  re¬ 
corded  in  Liber  1225  folio  337  et  sey..  and  the  3rd 
recorded  in  Liber  124b  folio  b  et  setf..  to  secure  the 
deferred  payments  of  purchase  money  thereon: 
and  admits  that  thereafter  the  said  Fannie  A. 
Moore  by  Deed  of  Trust  made  .June  24.  188/.  and 
recorded  June  27.  1887.  in  Liber  12b8  folio  138. 
and  delivered  to  Thomas  K.  Waggarnan  on  Au¬ 
gust  4.  1887.  conveyed  to  Irving  Williamson  and 
Samuel  A.  Waggarnan  tin*  properly  described  in 
the  deed  recorded  in  Liber  122.5  folio  33b  et  sey.. 
to  secure  to  Wit Fiam  M.  Hodges  $ 33.(10(1 .  repre¬ 
sented  by  her  40  promissory  notes,  bearing  even 
date,  lo  for  $500  each,  and  30  each  for  $1,000: 


and  admits  that  the  note  of  said  Fannie  A.  Moore 
to  William  M.  Hodges  originally  for  $1,000,  hut 
by  payment  of  $200  thereon,  reduced  to  $80l>.  and 
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X  Ss,"  . . <* 

by  Deed  o  I  rust  made  on  Fehv  II  i«-  .,’  ,  z" 
corded  Feby.  II.  1887.  j„  iliieMrJifolio 

y ber \'225°fnr C0^ne>T1  ",e  ProPe,,bv  described 
und Uli  Hk  Vr  0  33°-  e,  SV,h  ,0  He,lr.v  I»-  Boteler 

/)///)e,  V  t,c  /B  S’  1,1  lrus(  to  secure  $35,000  to 
Luthei  S.  fins  toe,  represented  bv  17  note*  liv¬ 
able  on  or*  before  two  years  with  interest  at  6^ 

"  n.°J(‘s  ior  *5,000  each,  and  15  tor  $1000  each’ 
and  that  the  tiro  notes  of  Fmmio  i  w  1 1 

rmtinn  on/t  t  7  , .  -1.  Moore  aqqre- 

if  Wfli  .’5!?  (one  ol  *bem  having  been  reduced 
°  7°'  b>,’  lhe  Payment  of  $100  (hereon)  paunbk 

aft?  <,ss:;„r..w. . .  *•«*- 


c„vV  r.  ,°,Sa'  l,"'a,!mVh!i  M  to  33  (both  inclusive  of 
said  Pel* bon  ol  March  3,  1906.  said  Ralston,  in  bis 

Amended  Answer  thereto  filed  on  October  »i  190(1  Savs- 


"Answering  the  24th  /emu, rapt,  of  the  petition 

eSfruSth°n|dt!'  '  °n  in!01‘niali""  <""1  belief  admits 

reference 't!  h  ‘  '.ntained  will, 

o  tei ence  to  the  recordations  therein  ireferred  I,, 

and  admits  that  he  holds  the  note  of  Fannie  \ 

Mooie  for  $800.00  secured  on  Wondlev  Park  the 

same,  however,  being  filed  in  the  bank'ruptcv  n ro- 

leei  ingsol  I  liomas  E.  Waggaman"  i  Kec  p  r>9) 

Answering  the  25th  purar/mph  of  the  petition 

aiid  Sri'"1  says  lie  admits.  information' 

>  htf  the  allegations  therein  contained  with 

sn[L:^4s,°ry  . . . . . 

-Answering  the  20th  punu/mph  of  the  petition 

ids  't'lc!t"lil  ,'nl'  ej1  ‘“formation  and  belief,  ad- 
ants  that  the  recitals  of  fact  substantially  cor 

"Roc  TmQ  e°“diti0n  0f  fl"'  ,',‘co,,d  referred  to” 

Answering  the  27th  parur/raph  of  the  petition 
bus  respondent  says  that  he  admits  (hat  the  state- 


merits  therein  contained  are  correct  statements  oi 
the  condition  of  the  record  (Rec.,  p.  59). 

“Answering  the  28th  paragraph  of  the  petition, 
this  respondent  admits  that  the  statements  con¬ 
tained  in  the  petition  are  correct  statements,  so 
far  as  the  condition  of  tin*  record  in  equity  No. 
25649  are  concerned”  (Rec..  p.  59). 

“Answering  the  29th  paragraph  of  the  petition 
this  respondent  says  that  he  admits  the  truth  ot 
the  statements  therein  contained  relative  to  equity 
causes  No.  24.927  and  25.649.  That  lie  has  hied 
an  answer  in  said  causes  which  will  enable  Inm 
to  protect  the  interest  of  the  petitioners  so  tar  as 
the  note  for  $800.00  is  concerned,  and  that  he  is 
mystified  by  the  suggestion  that  it.  is  Ins  duty  to 
have  an  allegation  corrected  as  to  said  $800.00  note, 
unless  the  petitioners  are  referring  to  a  typograph¬ 
ical  error  of  no  possible  concern  (Rec..  pp* 
and  60). 

“Answering  the  80th  paragraph  ol  the  petition, 
this  respondent  admits  the  correctness  of  the  state¬ 
ments  therein  contained  relative  to  matters  ot 
record  in  the  Recorder  of  Reeds’  office”  (Rec..  p. 

60).  .  4I  .... 

•  Answering  the  31st  paragraph  ot  the  petition 

this  respondent  says  he  admits  that  releases  were 
executed  and  recorded  as  therein  set  forth  and  con¬ 
tained  the  recitals  given.”  *  *  *  "That  such 

releases  were  executed.  pursuant  Jo  a  mis¬ 

representation  of  facts  indulged  in  by  said  Thomas 
E.  Waggaman"  (Rec..  p.  60). 

-Answering  the  32nd  paragraph  of  the  peti¬ 
tion.  this  respondent  says.  &<*.. 

-That  the  note  for  $800.00  has  not  been  paid  and 
cancelled  and  its  history  has  been  hereinbefore 
sot  forth.  That  so  far  as  his  knowledge  and  be¬ 
lief  is  concerned,  repeating  himself,  lie  says  that 
the  only  one  of  said  notes  still  existent  is  loi 
$800.00.*  That  as  a  matter  of  law.  lie  admits  that 
W  aggaman  alone  had  no  right  to  allow  an>  PaI J, 
of  the  trust  security  to  be  released.  As  a  matter  ol 
law  he  admits  that  Waggaman  had  no  right  to 
sign  releases  containing  false  recitals. 

That  as  a  matter  of  law.  he  admits  said  Wagga- 


man  was  not  the  agent  of  petitioners  for  any  such 
purpose,  and  was  not  tla1  only  party  secured,  and 
not  the  agent  for  the  then  holders  of  the  notes 
above  mentioned'*  (llec.,  p.  60). 

‘‘Answering  the  33rd  paragraph  of  the  petition, 
(his  respondent  admits  that  said  paragraph  cor¬ 
rectly  states  the  condition  of  the  record  so  far  as  it 

i 

goes’’  (Rec..  p.  60). 


In  addition  to  Raleigh  s  and  Ralston  admissions  in  their 
respective  answers  to  the  aforesaid  paragraphs  20  to  33 
(both  inclusive)  of  said  Petition  of  March  3.  1006.  each 
and  all  of  the  allegations  in  those  paragraphs  of  said 
Petition  of  March  3.  1906,  were  duly  and  fully  proved 
on  the  part  of  said  Petitioners.  On  their  behalf  Mrs. 
Alice  Tyler  Easter  (among  other  proofs)  offered  and 
introduced  as  evidence  the  following,  viz: — 

A  Deed  of  Trust  dated  March  29.  1893.  and  recorded 
Apr.  24,  1893.  in  Liber  1804  folio  288,  from  Oralle  & 
Fisher  to  Darlington.  Spencer  and  Williamson,  trustees. 
It  conveys  the  F  Street  property,  which  they  had  pur¬ 
chased  from  Waggaman  and  Raleigh,  trustees,  to  secure 
unto  the  latter  $14,959.98.  constituting  the  deferred  pay¬ 
ments  upon  said  property,  evidenced  by  their  three  notes 
of  even  date  with  said  trust  for  $4,986.60  each,  respect¬ 
ively  payable  to  the  order  of  said  Waggaman  and  Ra¬ 
leigh.  trustees,  on  or  before  3.  6  and  9  years  after  date, 
with  interest  at  6e;  per  annum  until  paid  Clauses  1  and 
39  to  41  of  Stipulation  marked  'Ex.  ('.  It.  A  o.  69”;  Rec.. 
pp.  293,  319.  and  320). 

Also  a  Deed  of  Release  dated  Feby.  27.  1899,  and  re¬ 
corded  March  1.  1899,  in  Liber  2372  folio  224.  from  said 
Darlington,  Spencer,  and  Williamson,  as  trustees  under 
the  aforesaid  Deed  of  Trust.  It  releases  said  real  estate 
from  the  effect  and  operation  of  said  Deed  of  Trust 
(Clauses  2  &  39  to  41  of  said  Stipulation  marked  "Ex. 
C.  R.  Ao.  69”;  Rec..  pp.  293,  294,  319  &  320). 

Also  a  Deed  dated  Oct.  5,  1886,  and  recorded  Feby.  7. 
1887.  in  Liber  1225  folio  330,  from  C.  J.  Heyland  et  at. 
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to  Fannie  A.  Moon*.  It  conveys  to  tier  in  tee  simple  cer¬ 
tain  designated  and  described  parts  ot  an  unimproved  sub¬ 
urban  tract  of  land  called  “11  oodley  (Clauses  4  &  31)  to 
41  of  said  Stipulation  marked  "Ex.  ('.  H.  Ao.  00  ;  Rec., 
pp.  294.  205.  310  320). 

Also  a  Deed  of  Trust  dated  Feby.  1,  1887,  and  recorded 
Feby.  7.  1887.  in  Liber  1225  folio  337,  from  said  Fannie 
A.  Moore  unto  Win.  F.  Mattingly  and  Thomas  F.  W  ag- 
gaman.  trustees.  Thereby  said  Fannie  A.  Moore  con¬ 
veys  to  said  Wm.  F.  Mattingly  and  Thomas  F.  Wagga- 
man.  trustees,  the  same  designated  and  described  parts 
of  said  unimproved  suburban  tract  of  land  called  "Wood- 
ley"  which  were  designated  and  described  in  the  afore¬ 
said  Deed  from  said  C.  J.  Hyland  et  al.  to  said  Fannie  A. 
Moore  recorded  in  Liber  l*>h  folio  330,  in  trust  to  secure 
$64,502.00.  being  the  deferred  payments  of  the  purchase 
money  for  said  real  estate,  and  represented  by  said  Fan¬ 
nie  A.  Moores  notes  aggregating  that  amount,  all  dated 
Feby.  1.  1887.  This  deed  of  Trust  constitutes  a  1st  Trust 
nnd  1st  lien  n/xni  smd  /n'Oftert  y  Clauses  /  30  to  fl  of 

said  Stipulation  marked  "Ex.  (  .  /?.  A o.  00  :  Rec..  pp.  29(>, 
207.  310  &  320). 

Also  a  heed  of  Trust  dated  Feby.  11.  1887.  and  re¬ 
corded  Feby.  10.  1887.  in  Liber  1234  folio  130  from  said 
Fannie  A.  Moore  unto  Henry  1).  Roteler  and  Charles  F. 
Danes,  trustees.  Thereby  said  fannie  A.  Moore  conveys 
to  Henry  D.  Roteler  and  Charles  F.  Danes,  trustees,  the 
same  designated  and  described  parts  ot  said  unimproved 
suburban  tract  of  land  called  Woodley ,  which  were 
designated  and  described  in  the  aforesaid  Deed  from  said 
C.  J.  Heyland  et  ul.  to  said  Fannie  A.  Moore,  recorded  in 
Liber  /22.>  folio  330 .  in  trust  to  secure  $25,000.00  repre¬ 
sented  bv  said  Fannie  A.  Moores  1/  notes  all  dated  feby. 
« 

11.  1887.  and  fHiyuble  to  the  order  of  Luther  S.  T ristoc  on 
or  before  2  wars  after  date:  Two  of  said  notes  being  for 
$5,000.00  each,  and  fifteen  of  said  notes  being  for 
$1,000  each. 
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Phis  evidence  establishes  beyond  all  controversy  that 
said  two  notes  of  Fannie  1.  Moore ,  aggregating  $1J)00 
(one  of  them  having  been  reduced  to  $900.  by  the  pay¬ 
ment  of  $100.  thereon)  payable  to  the  order  of  Luther  S. 
Fristoe,  and  ultimately  endorsed  to  \\  aggaman  and 
Iiateigh ,  trustees y  and  taken  by  them  as  investments  of 
the  trust  fund,  constituting,  as  they  did.  part  of  this 
$25,000.00  loan,  were  nothing  but  2m/  trust  notes,  and 
were  subject  to  the  prior  lien  of  said  $(>*.592.00  first  trust 
upon  said  property  (Glauses  10  &  39  to  11  of  said  Stipu¬ 
lation  marked  “Fx.  C.  R.  Xo.  69":  Hec..  pp.  298.  299.  319 

320). 

Also  a  Deed  of  Trust  dated  June  ->4.  1887.  and  re¬ 
corded  June  2/.  188/.  in  Liber  1208  folio  138.  from  said 
Fannie  A.  Moore  unto  Irving  Williamson  and  Samuel 
W  aggaman.  trustees.  Thereby  said  Fannie  A.  Moore 
conveys  to  Irving  Williamson  and  Samuel  W  aggaman. 
trustees,  the  same  designated  and  described  parts  of  said 
unimproved  suburban  tract  of  land  called  “I Voodteg," 
which  were  designated  and  described  in  the  aforesaid 
Deed  from  said  C.  J.  Heyland  et  at.  to-  said  Fannie  A. 
Moore,  recorded  in  Liber  1235  folio  330.  in  trust  to  secure 
$35,000.00  represented  by  said  Fannie  A.  Moore's  b»  notes 
all  dated  June  24.  1887  and  payable  to  the  order  of  Wm. 
M.  Hodges  3  years  after  date:  Ten  of  said  notes  being 
for  $500.00  each,  and  30  for  $1,000.00  each. 

Phis  evidence  establishes  bevond  all  eontroversv  that 
said  note  of  Fannie  A.  Moore,  originally  for  $1,000.00. 
but  by  payment  of  $200.00  thereon  reduced  to  $800.00. 
payable  to  the  order  of  William  M.  Hodges,  and  ulti¬ 
mately  endorsed  to  1 1  aggaman  and  Raleigh,  trustees,  and 
taken  by  them  as  an  investment  of  the  trust  fund,  consti¬ 
tuting,  as  it  did,  part  of  this  $35,000.00  loan,  was  noth¬ 
ing  but  a  3rd  trust  note,  and  not  only  was  subject  to 
said  prior  lien  of  said  $25,000.00  second  trust  upon  said 
property,  but  also  was  subject  to  said  still  earlier  Hen  of 
said  $04,592.00  first  trust  upon  said  property  Clauses 


So 


t  V 

n 


9  ^  39  lo  41  of  said  Stipulation  marked  E.r.  <\  R.  So. 
69":  Her.,  pp.  298.  319  6;  320). 

Also  a  heed  in  Trust  dated  ,luly  11.  188/.  and  recorded 
July  22,  1SS7.  in  Libor  1299  folio  324.  from  said  Fannie 
A.  Moore  unto  Thomas  F.  Waggaman  and  John  Ridoul. 
trustees.  Thereby  said  Fannie  A.  Moore,  along  with  other 
property  and  subject  of  course  lo  her  u foresail/  first, 
second  und  third  Trusts  thereon)  conveyed  tin*  identical 
parts  of  said  unimproved  suburban  tract  of  land  called 
"Woodley,"  which  were  designated  and  described  in  Hie 
aforesaid  Feed  from  said  C.  J.  Heyland  et  ul.  h*  said  I  an- 
nic  A.  Moore  recorded  in  Liber  /22.>  folio  330.  convey  in 
the  same  unto  said  Thomas  K.  Waggaman  and  John 
Ridoiit.  trustees,  in  Trust  to  hold  the  same  und  subdivide 
it  or  preserve  as  it  stands:  and  in  trust  to  sell  the  same  in 
whole  or  in  part  by  subdivision  or  entireties  for  such 
prices  and  on  such  terms  as  they  deem  best,  and  to  con¬ 
vey  the  same  without  accountability  on  the  part  of  the 
purchaser  for  the  application  ot  the  purchase  mone\  . 
and  in  further  Trust  to  dispose  of  the  proceeds  ot  any 
sale  or  sales  in  accordance  trith  a  certain  mitten  agree¬ 
ment  signed  by  the  3  parties  interested  in  said  properly, 
of  even  date  with  these  presents  (Clauses  21  &  39  to  i  l 
of  said  Stipulation  marked  h.c.  t  .  It.  An.  69  .  Re<\.  pp- 
310  to  312.  and  319  6:  320). 

Also  an  Agreement  by  and  between  Thomas  E.  11  agya- 
man.  John  F.  Waggaman.  and  Henry  V.  Waggaman 
under  their  respect  ive  hands  and  seals  dated  July  1 1 .  J  SSI . 
reciting:  That  said  Thomas  K.  Waggaman.  and  bis  two 
brothers,  John  F.  Waggaman  and  Henry  P.  Waggaman. 
“ are  the  owners  in  fee  simple  ot  the  property  therein 
mentioned  and  described  or  referred  to,  and.  by  Itced 
bearing  even  date  with  these  presents,  reference  to  which 
is  hereby  made  as  a  part  hereof,  have  caused  said  prop¬ 
erty  to  be  conveyed  to  Thomas  E.  Waggaman  and  John 
Ridout  upon  the  trusts  in  and  big  said  deed  set  forth  and 
declared":  and  further  reciting  as  follows: 
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‘The  interest  of  said  parties  in  said  hurts  is  as  follows: 
In  the  tract  known  as  'Woodley'  described  in  Deed  re¬ 
corded  in  Liber  So.  1225  folio  330  el  sop,  of  ||>e  illnd 
records  of  said  District,  reference  lo  which  is  made, 
Thomas  K.  Waggaman  one  undirided  fourth.  John  F. 
Waggamun  one  undirided  half,  and  llenrg  /'.  I Varpta- 
man  an  undivided  fourth. 

In  Hie  tract  known  as  the  Clark  tract,  described  in 
Deed  duly  recorded  in  Liber  No.  1231  folio  08.  &c., 
Thomas  E.  Waggaman  one  undivided  fourth,  John  F. 
Waggaman  one  undivided  half,  and  Henry  P.  Wagga¬ 
man  one  undivided  fourth. 

In  the  tract  known  as  the  Warder  trad,  described  in 
deed  duly  recorded  in  Liber  No.  1246  folio  30.  &c  Thomas 
E.  Waggaman  one  undivided  half.  John  F.  Waggaman 
one  undivided  fourth,  and  Henry  P.  Waggaman  one 
undivided  fourth. 

In  said  Deed  of  even  date  herewith,  to  said  Thomas 
E.  \A  aggaman  and  John  Ridout.  trustees,  reference  is 
made  to  an  agreement  in  writing  signed  by  the  three 
parties  interested  in  said  property,  which  agreement 

(Ex.iibii  „.  a  a  v,  a  * 

This  evidence  establishes  beyond  all  controversy  that 
the  aforesaid  two  notes  of  Fannie  A.  Moore  aggregat¬ 
ing  $1,900.00  payable  to  the  order  of  Luther  S.  Fristoe 
and  ultimately  endorsed  to  said  Waggaman  and  Raleigh’ 
trustees,  and  taken  by  them  as  investments  of  Hie  trust 
fund,  and  Hie  aforesaid  $800.00  note  of  Fannie  A.  Moore 
payable  to  t lie  order  of  Wm.  M.  Hodges,  and  ultimately 
endorsed  to  said  Waggaman  and  Raleigh,  trustees,  and 
taken  by  them  as  an  investment  of  the  trust  fund,  in 
addition  to  being,  respectively,  merely  -2nd  and  3rd  trust 
securities,  were  only  secured  upon  property  of  which 
said  Thomas  E.  Waggaman,  and  his  two  brothers,  John 
•  ''  aggaman  and  Henry  P.  Waggaman,  were  the  real 
owners,  and  in  which  said  Thomas  E.  Waggaman  had 


r 

an  undivided  one-fourth  interest .  subject  In  the  li<ins  of 
the  prior  trusts  thereon.  As  such  they  undoubtedly  were 
not  proper  securities  for  the  investment  of  said  trust 
funds. 

And  (among  other  proofs)  also  ottered  and  introduced 
as  evidence  the  following  Partial  It  el  crises  and  Final  Ite- 
lease  of  the  aforesaid  Peed  of  Trust  dated  Feby.  11,  1887. 
and  recorded  Feby.  19.  1887.  in  Liber  1931  folio  136.  given 
by  said  Fannie  A.  Moore  to  Henry  lb  Holder  and  (diaries 
E.  Banes,  trustees,  as  security  for  her  17  notes  aggregat¬ 
ing  $25,000.00.  inclusive  of  her  aforesaid  2  notes  ag¬ 
gregating  $  1 .000.00.  which  said  Waggaman  and  Raleigh 
trustees,  took  as  an  investment  ot  said  trust  tunds, 

namelv : 

« 

A  Partial  Release  thereof  dated  June  21.  1888.  and  re¬ 
corded  June  22.  188S.  in  Fiber  131/  t olio  alls  ((clauses 
10  &  30  to  41  of  said  Stipulation  marked  "Ex.  C.  Ft .  A o. 
69"  :  Ree..  pp.  302.  303.  310.  k  320). 

A  Partial  Release  thereof  dated  June  21.  1888.  and 
recorded  June  23.  1888.  in  Liber  1320  folios  321  (Clauses 
18  6,  39  to  41  of  said  Stipulation  marked  "Ex.  C.  It.  A o. 
69":  Rec..  pp.  3<  >3.  3<0.  310  and  320). 

A  Partial  Release  thereof  dated  July  23.  1888.  and  re¬ 
corded  July  23.  1888.  in  Liber  1331  folio  170  (Clauses  15 
&  30  to  41  of  said  Stipulation  marked  "Ex.  ('.  R.  A o. 
69":  Rec..  pp.  302.  310  &  320). 

A  Partial  Release  thereof  dated  Sept.  1.  1888.  and  re¬ 
corded  Oct.  4.  1888.  in  Liber  1342  folio  128  (Clauses  20 
6c  30  to  41  of  said  Stipulation  marked  "Ex.  C.  R.  A o.  69  ; 
Rec.,  pp.  304.  310.  6:  320). 

A  Partial  Release  thereof  dated  Oct.  L>.  1888,  and  re¬ 
corded  Oct.  22.  1888.  in  Liber  1352  folio  72  (Clauses  25 
6c  30  to  41  of  said  Stipulation  marked  "Ex.  It.  A  o.  69" : 
Rec.,  pp.  307.  310  6;  320). 

A  Partial  Release  thereof  dated  Sept.  2<h  1888.  and  re¬ 
corded  Oct.  25.  1888.  in  Liber  1351  folio  70  (Clauses  21 


&  30  lo  41  of  said  Stipulation  marked  "Ex.  C  R  Xo  69"- 

Roc.,  pp.  304,  305,  319  &  320) .  "  '  ’ 

A  Partial  /Mease  thereof  dated  Oct.  24.  1888,  and  re- 
corded  Oct.  2o.  1888.  in  Libor  1351  folio  71  (Clauses  » 
&  8.)  (o  41  of  said  Stipulation  marked  "Ex.  C  II  Xo  69"' 
Rec.,  pp.  305,  306,  319  &  320).  ’  “  ' '  ' 

A  Partial  Release  thereof  dated  Mch.  (i.  1889.  and  re- 
cori  ed  March  12 .1889,  in  Liber  1370  folio  222  (Clauses  26 
„  39  to  41  of  said  Stipulation  marked  "Ex.  C.  R  Xo  69"  ■ 
Roc.,  pp.  307.  308.  319  6;  320).  '  ’ 

\  Earlial  Release  thereof  dated  June  18.  1890.  and  re- 
« "ided  June  2o.  1890.  in  Liber  1500  folio  387  (Clauses  28 
•  fo  al  of  said  Stipulation  marked  "Ex.  C.  R  Xo  69"- 

Rec..  pp.  308,  309,  319  &  320).  ' 

\  ' ml  ,teleme  'hereof  dated  March  1.  1900  and  re- 
corded  March  6,  1900.  in  Liber  2472  folio  274  (Clauses  29 
6  )  to  4l  of  said  Stipulation  marked  “Ex.  C  R  Xo  69 ”• 
Rec.,  pp.  309,  310,  319  &  320).  .  ’ 

A  Partial  Release  thereof  dated  June  9,  1900  and  re- 
ciirded  July  14.  1900.  in  Liber  2508  folio  103  (Clauses  30 
„  o  l  lo  al  of  said  Stipulation  marked  "Ex.  C  R  Xo  69"- 

Rec.,  pp.  310,  319  &  320).  ‘  ’ 

And  a  Final  and  Com /Me  Release  thereof  dated  Oct. 

1  i.WL  and  recorded  Oct.  11.  1901.  in  Liber  2594  folio 
:a  (Clauses  11  &  39  lo  41  of  said  Stipulation  marked 
L  -  *  Ao-  ”9  •'  Rec..  pp.  298,  299.  319  6c  320). 

And  (among  other  proofs)  also  offered  and  introduced 
as  evidence  the  following  Partial  Releases  0f  the  afore 

r::  rr,  . . .  »«. . *£& 

'  '  Yvr  \,n ,Llber  f'fig  r°Ho  /;W-  given  by  said  Fan¬ 
nie  A  Moore  to  Irving  Williamson  and  Samuel  ww 

«5on imle,'S.aS  SeC,,ri'y  for  l"'1'  40  "0,es  aggregating 
83o.000.00,  inclusive  of  her  aforesaid  8800.00.  which  said 

\  aggaman  and  Raleigh,  trustees,  look  as  an  investment 
of  said  trust  funds,  namely: 

\  Partial  Release  thereof  dated  June  21.  1888  and  re¬ 
corded  June  22.  1888.  in  Liber  1317  folio  420  (Clauses  17 


&  30  in  i  l  of  said  Stipulation  marked  “Ex.  f.  //.  Ao.  69'  : 
Rec..  ]>p.  303.  319  6c  330) . 

A  Partin!  Release  thereof  dated  June  31.  18S8.  and  re¬ 
corded  June  33.  1888.  in  Liber  1330  folio  3 33  (Clauses  10 
6c  30  to  41  of  said  Stipulation  marked  "Ex.  C.  R.  No.  69  "; 
Rec.,  pp.  304.  310  6;  330). 

A  Partial  Release  thereof  dated  Sept.  30,  1888,  and  re¬ 
corded  Oct.  30.  1888.  in  Liber  1351  folio  73  (Clauses  33 
&  30  to  41  of  said  Stipulation  marked  Ex.  C.  R.  No.  69  : 
Rec.,  pp.  300.  310  6;  330). 

A  Partial  Release  thereof  dated  Oct.  31,  1888,  and  re¬ 
corded  Oct.  35.  1888.  in  Liber  1351  tolio  74  (Clauses  35 
6c  30  to  41  of  said  Stipulation  marked  “Ex.  C.  R.  No.  69”; 
Rec.,  pp.  307,  310  6c  330). 

A  Partial  Release  thereof  dated  Mar.  0,  1880,  and  re¬ 
corded  March  13.  1889.  in  Liber  1370  folio  334  (Clauses  37 
&  39  to  41  of  said  Stipulation  marked  “Ex.  C.  R.  No.  69“ ; 
Rec.,  pp.  308.  319  6c  330). 

A  Partial  Release  thereof  dated  June  18.  1800,  and  re¬ 
corded  June  30.  1890,  in  Liber  1500  folio  387  (Clauses  38 
6c  39  to  41  of  said  Stipulation  marked  “Ex.  C.  R.  No.  69“ ; 
Rec..  pp.  308.  309,  319  &  330). 

A  Partial  Release  thereof  dated  Mch.  5,  1900,  and  re¬ 
corded  Mch.  C.  1900,  in  Liber  3473  folio  376  (Clauses  13 
6c  39  to  41  of  said  Stipulation  marked  “Ex.  C.  R.  No.  69  ; 
Rec..  pp.  300.  319  &  330). 

A  Partial  Release  thereof  dated  June  9.  1900,  and  re¬ 
corded  July  14.  1900.  in  Liber  3508  folio  161  (Clauses  13 
6c  39  to  41  of  said  Stipulation  marked  “Ex.  C.  R.  No.  69”; 
Rec.,  pp.  300.  301,  319  6:  330). 

A  Partial  Release  thereof  dated  Oct.  10,  1901,  and  re¬ 
corded  Oct.  11,  1901,  in  Liber  3594  folio  308  (Clauses  14 
6c  39  to  41  of  said  Stipulation  marked  “Ex.  C.  R.  No.  69“ : 
Rec.,  pp.  301,  303.  319  6c  330) . 

Paragraph  34  of  said  Petition  of  March  3,  1906  alleges: 
“That  after  the  releases  hereinbefore  mentioned 
and  referred  to,  said  Thomas  h.  Waggaman  and 
John  Ridout,  Trustees,  by  subsequent  conveyances. 
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encumbered  (lie  property  which  was  so  released 
with  various  new  Deeds  of  Trust  to  secure  new 
loans,  and  (among  others)  made,  executed,  and 
placed  upon  the  property  which  had  been  released 
from  said  encumbrances  as  aforesaid,  the  follow- 

M?rch%S  lon1niS,),,lamP|>j:  a  Deed  of  Trust  dated 
Maich  3  1900,  and  recorded  in  Liber  2472  folio 

~/8,  to  Arthur  T.  Brice  and  William  J  Flather  to 

secure  $33/100.00  represented  by  certain  note®  ,,l 

jlleS  ,\NlcJlolson»  P^ble  to  the  order  of.  and 

nc«/r«/dTb,V’  VVaggaman ;  and  a  further 

ffhe/4«n“r  idaoo.M.ay  190°-  a,ld  recorded  in 
Liber  480  folio  231.  to  Arthur  T.  Brice  and  Wil¬ 
liam  J.  Flather  to  secure  $62, 600.00  represented  bv 
certain  notes  ot  said  James  B.  Nicholson  payable 
to  the  order  of,  and  endorsed  by.  said  Thomas  E 
\\  aggaman :  and  a  further  Deed  of  Trust  dated 
June  ~5,  1901.  and  recorded  in  Liber  2580  folio  15^ 

™  «V-  viooo  Brice  a,Kl  VVilIiam  J-  father  to 

secure  $3,1.000.00  represented  by  certain  notes  of 
said  James  B  Nicholson  payable  to  the  order  of 
arid  endorsed  by.  said  Thomas  E.  Waggaman  ■  and 
a  further  Deed  of  Trust  dated  Oct.  10.  1001  anil  re¬ 
corded  in  Liber  2594  folio  298.  to  said  Arthur  T. 

1(,‘  dnc*  ™  i  Ilia  in  J.  Flather  to  secure  $125  000  00 
represented  by  one  note  of  said  James  B.  Nicholson 
pajable  to  the  order  of  and  endorsed  bv  said 
I  nomas  L.  \\  aggaman  :and  a  further  Dee d  of  Trust 
dateiK tune  2.  1904.  and  recorded  in  Liber  2809 
oho  ■*  13.  to  said  Arthur  T.  Brice  and  William  J 
lather  to  secure  $ f 7. 700.00  represented  bv  one 
note  of  said  James  li.  Nicholson  payable  io  the 
°  dei  of,  and  endorsed  by.  said  Thomas  E  Wa»- 
gamau:  and  a  further  Deed  of  Trust  dated  June  13 

V  n  '  ‘"In  DCorded  111  Li,>rr  '8I1  folio  203.  to  said 

$10  000  oil  Br“-e  a",d  ,X'  illianl  J-  Flather  to  secure 
$30,000.00  represented  by  certain  notes  of  James  I! 

..M  Ti”0"  Faj.?h|a  ,0  the  order  of.  and  endorsed  bv 
said  I  honias  L.  \\  aggaman:  and  a  further  Deed  of 

4uoVr  °d| o"iy  c5'  l0lU'  iU1<l  recorded  in  Liber 
vvtiV  °  3/  "  ,eol'g'  Hamilton  and  Irving 
VMlhamson  to  secure  the  Catholic  University  of 

America  m  the  sum  of  $870,108.00.  All  of  said 
Libeis  in  which  said  Deeds.  Deeds  of  Trust  re¬ 
leases  and  conveyances  are  alleged  or  slated  to  be 
recorded  are  Land  Records  of  the  District  of  Co- 


lumbia.  Your  petitioners  do  not  at  present 
vvnovv  whether  the  note  concerning  which 
said  Thomas  K.  Waggaman  (by  bis  said  re¬ 
port  of  February  21st.  1899)  reported  to  said 
Ralston  as  follows,  viz.:  Feb'y  21  Loan  to  K 
H  White,  note  dated  Jan'v  13/90,  extended 
to  Jan'v  13/02  on  or  before,  secured  on  Lot  9 
Widow’s  Mite.  int.  at  (\c/<  $7,273.32'  has  ever  been 
in  fact  paid,  or  not:  nor  do  they  at  present  know 
what  has  become  of  said  note  mentioned  or  re¬ 
ferred  to  in  the  language  above  quoted,  ^our 
petitioners  are.  however,  informed  and  believe, 
that  the  note  thereby  intended  to  be  referred  to 
is  a  certain  note  originally  made  by  said  b.  H.  G. 
White  for  the  sum  of  $7,333.33  (which  on  or  be¬ 
fore  Feb  v  21.  1899  had  been  reduced  to  $7.2/3.32) 
dated  January  13.  1890,  and  originally  payable  to 
the  order  of  Henry  Smith  one  year  after  date,  ana 
subsequently  extended  to  Jan  y  13.  1902,  and  is 
one  of  the  notes  mentioned  in.  and  secured  by, 
said  Heed  of  Trust  from  said  F.  H.  (1.  White  to 
said  Irving  Williamson  and  John  Ridout,  date 
Jan'v  13  1890.  and  recorded  FebV*  18,  1890,  in 
said  Liber  1402  folio  309  et  seq.  And  your  peti¬ 
tioners  arc  further  informed  and  believed  that 
said  *7.273.32  note  or  said  balance  ($7,273.32)  of 
said  $7,333.33  note,  had  not  been  in  fact  paid  unto 
said  trust  estate  in  which  your  petitioners  are  in¬ 
terested  or  unto  said  Waggaman  and  Raleigh, 
trustees,  or  unto  said  Waggaman  and  Ralston, 
trustees,  or  unto  either  of  said  trustees,  on  Decem¬ 
ber *  Nth,  A.  D.,  1902,  or  at  any  time  prior  to  that 
date.  And  vour  petitioners  are  further  informed 
and  believe  that  said  trust  estate  never  has.  at  any 
time,  down  to  the  present,  received  said  sum  of  $/,- 
273.32.  or  the  proceeds  in  whole  or  in  part  of  said 
note. 'either  from  payment  thereof  or  from  sale 
thereof,  and  yet  your  petitioners,  ^e..  have  been 
unable  thus  far  to  Find  said  note,  or  to  find  out 
what  became  of  it.  In  this  connection  your  peti¬ 
tioners  say  that  the  time  of  payment  of  said  note 
ha  vino  been  extended  to  Januavij  IJth,  190*.  said 
Ralston  then,  and  thereafter,  could  and  should 
have  required  the  payment  of  said  note  to  him¬ 
self  and  his  co-trasiee,  and  the  deposit  of  the 
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amount,  or  proceeds  thereof  to  their  joint  credit  as 
trustees,  and  the  re-investment  of  the  corpus  or 
principal  arising  therefrom  in  some  good  and  safe 
security  or  securities  satisfactory  to  himself  and 
to  the  Court;  and  both  before  and  after  said  note 
was  to  be  paid  should  have  required  the  same  to 
be  kept  either  in  a  safe  deposit  box,  or  other  safe 
place  ot  deposit,  in  the  joint  possession  or  under 
the  joint  control  of  himself  and  his  co-trustee  so 
that  neither  trustee  could  do  anything  with  said 
note,  or  with  the  proceeds  or  fruits  thereof,  with¬ 
out  the  knowledge,  co-operation  and  approval  of 
the  other.  And  your  petitioners  further  say  that 
said  Ralston  did  nothing  of  the  kind,  and  that  his 
not  doing  so  was  negligence  on  his  part,  and  was 
acquiescence  on  his  part  in  whatever  for  the  time 
being  was  the  existing  status,  and  made  him  re¬ 
sponsible  and  liable  equally  with,  and  as  fully  as. 
his  co-trustee,  Thomas  E.  Waggaman,  for  all  losses 
and  consequences  flowing  therefrom. 

At  the  time  said  Ralston  qualified  as  such  trus¬ 
tee  ( i .  e..  May  4th,  A.  D.  1900) ;  said  F.  A.  Moore 
$800.00  note  was  then  payable  on  June  34,  1900 ; 
and  said  two  F.  A.  Moore  notes  aggregating 
$1,900.00  were  then  payable  on  February  11,  1902; 
and  said  Malone  notes  were  dated  February  13, 
A.  D.  1899,  and  were  payable  three  years  after  date. 
And  in  this  connection  your  petitioners  as  to  each 
and  all  of  these  notes  say  that  all  that  is  alleged 
in  the  last  preceding  paragraph,  as  to  the  note 
therein  mentioned,  and  as  to  said  Ralstons  duties 
and  liabilities  concerning  the  same,  is  equally  true 
of.  and  applicable  to.  the  notes  mentioned  in  this 
paragraph,  and  as  to  said  Ralston’s  duties  and  lia¬ 
bilities  concerning  the  same,  and  your  petitioners 
ask  that  said  allegations  and  statements  be  taken, 
considered  and  treated  as  made,  as  to  said  notes 
mentioned  .in  this  paragraph,  in  the  same  manner 
as  if  here  repeated. 

“Your  petitioners  say  that.  &c.,  it  seemed  to  both 
of  them,  that  in  Equity  and  good  conscience,  the 
said  Ralston  as  well  as  the  said  Waggaman  should 
be  held  accountable  for  the  estate,  which  was  in 
the  custody  of  both,  and  your  petitioner,  Alice 
Tyler  Easter,  inquired  of  said  Ralston  if  such  was 


not  the  case,  and  was  answered  by  him  that  such 
was  not  the  case.  Not  being  convinced  by  this  re¬ 
ply.  and  finding  herself  upon  this  question  in 
antagonism  to  said  Ralston,  and  her  interests  in 
antagonism  to  his,  through  her  counsel  Leigh  Rob¬ 
inson  with  whom  she  consulted,  she  at  urst 
verbally  and  afterwards  in  a  writing  hearing  date 
Dec.  12.  1905,  stated  to  said  Ralston  that  she  held 
both  himself  and  Mr.  Thomas  K.  Waggaman  re¬ 
sponsible  as  trustees  for  the  whole  estate  of  the 
beneficiaries.  Thereafter,  viz.,  on  Dec.  20th,  her 
said  counsel  received  from  the  said  Ralston  a  letter 
stating  that  on  the  19th  instant  lie  had  resigned 
as  trustee  in  this  cause,  and  had  obtained  a  ref¬ 
erence  to  the  Auditor  for  a  settlement  of  his  ac¬ 
counts.  On  the  22d  instant  her  said  counsel,  tor 
the  first  time,  saw  the  order  made  Dec.  19,  and 
immediately  obtained  an  order  setting  aside  the 
same,  and  on  the  same  day  wrote  to  said  Ralston 
to  state  what  had  been  done.  On  Dec.  23d  hei 
said  counsel  received  from  said  Ralston  a  com¬ 
munication.  notifying  him  that  on  December  29th 
hg  would  apply  to  the  Court  to  pass  an  oidei  iden¬ 
tical  with  the  one  vacated:  and  among  other  things 
therein  containing  the  following:  *1  am  at  all  times 
readv  to  account  for  every  piece  of  property  that 
came  to  my  hands  as  trustee  and  can  go  furthei 
and  account  for  the  various  notes  of  which  it  might 
he  supposed  I  constructively  became  the  possessor 
and  which  had  been  taken  by  Mr.  Waggaman 
months  or  years  previously.’  On  the  same  day 
her  said  counsel  replied  and,  among  other  things, 
after  quoting  tin*  foregoing,  said:  ‘1  will  certainly 
thank  vou  if  vou  will  furnish  me  with  copies  of 
each  or  all  of*  the  above  notes.’  Replying  on  the 
26th  instant,  the  said  Ralston  states:  ‘The  notes 
which  1  received  from  Mr.  W  aggaman  are  on  file 
with  Mr.  Rozier  Dulany  in  the  Waggaman  case 
and  are  open  to  your  inspection.  A  reply  to  this 
letter  bv  one  from  tier  said  counsel  hearing  date 
of  December  28th.  1905.  closes  the  correspondence 
and  account  for  the  various  notes,  of  which  it 
“On  information  and  belief,  your  petitioners 
aver  that  the  -tangled  web.’  which  the  trustee  in 
bankruptcy,  the  said  Rozier  Dulany.  is  attempting 


fo  unravel  is  such  that  whatever  is  involved 
therein  is  exposed  to  protracted  litigation.”  *  *  * 

"Your  petitioners  are  advised  and  insist  and 
charge,  that  in  equity  and  good  conscience,  they 
should  not  be  compelled  to  take  investments  so  in¬ 
volved  in  this  imbroglio  of  litigation  or  be  sub¬ 
jected  to  the  labor  and  expense  necessary  to  ascer¬ 
tain,  and  become  possessed  of,  any  possible  value 
they  may  still  have,  but  that  the  trustees  respon¬ 
sible  for  the  investments ,  so  improperly  made  in 
the  business  of  one  of  the  fiduciaries,  ' should  be 
held  accountable  for  the  whole  balance,  remaining 
due,  over  and  above  the  $10,000  secured  from  the 
sureties  of  T.  E.  Waggaman  and  the  sum  which 
may  be  received  by  way  of  compromise  from  John 
F.  Waggaman. 

"Your  petitioners  are  advised,  and  allege  and 
charge  that  it  was  improper  for  said  Waggaman 
and  Raleigh,  Trustees,  during  their  co-trusteeship, 
or  for  said  Waggarhan  and  Ralston,  Trustees,  dur¬ 
ing  their  co-trusteeship,  or  for  either  of  said  Trus¬ 
tees  during  his  trusteeship,  either  to  make  an  in¬ 
vestment,  or  to  continue  an  investment,  of  any 
part  of  the  trust  estate,  in  any  note  or  notes  se¬ 
cured  upon  property  in  which  property  one  of  the 
trustees  was  interested;  or  in  any  note  or  notes 
secured  upon  property  by  a  third  trust,  or  by  a 
second  trust,  or  by  any  trust  other  than  a  trust 
constituting  a  first  lien  upon  such  property;  or  in 
any  note  or  notes  secured  upon  property  constitut¬ 
ing  an  insufficient  security,  or  upon  property,  part 
of  which  having  been  released  as  security,  the  bal¬ 
ance  constituted  an  insufficient  security:  or  in  any 
note  or  notes  to  which  the  trustees  for  the  time 
being  would  not  acquire  and  have  a  good,  straight 
and  regular  title,  with  a  good  straight  and  regular 
title  for  the  property  securing  the  same;  or  in  any 
note  or  notes  or  securities  used  in  the  business  of, 
or  for  the  benefit  of,  or  belonging  to  said  trustees 
for  the  time  being,  or  either  of  said  trustees.  And 
it  was  equally  improper  for  said  trustees,  or  for 
either  of  said  trustees,  to  permit  any  part  of  the 
property  securing  any  note  or  notes  in  which  any 
part  ot  the  trust  estate  was  pretended  to  have  been 
invested  to  be  released  from  the  operation  and 


effect  of  the  Deed  of  Trust  securing  the  same.  Vet 
your  petitioners  are  informed  and  believe,  and  ac¬ 
cordingly  allege  and  charge  that  (with  the  excep¬ 
tion  merely  of  the  (Valle  and  Fisher  notes  which 
were  given  by  the  purchasers  for  their  deferred 
payments  upon  their  purchase  of  F  Street  prop¬ 
erty)  each  of  said  trustees  so  acted  as  to  all  other 
pretended  investments  of  the  trust  estate.  And 
with  the  exception  of  said  (Valle  and  Fisher  notes, 
all  other  pretended  investments  were  in  notes 
which  at  the  times  of  making  such  pretended  in¬ 
vestments  were  the  property  of  said  Thomas  E. 
Waggaman.  or  treated  by  him  as  his  property,  and 
said  Thomas  /:.  Waggaman  teas,  at  such  times, 
as  well  as  for  some  before  and  since,  either  the 
owner  of.  or  largely  and  beneficially  interested  in. 
the  property  upon  which  said  notes  were  secured , 
and  that  the  trust  funds  pretended  to  have  been  in¬ 
vested  in  said  notes  were  received  and  used  in  the 


business  of,  and  for  the  benefit  of  said  fiduciary , 
Thomas  E.  Waggaman ,  and  that  a  considerable 
part  of  the  property  described  in  the  respective 
Deeds  of  Trust  securing  said/  notes  was  released 
from  the  operation  and  effect  of  such  Deeds  of 
Trust  before  said  pretended  investments,  and  a 
considerable  additional  part  of  the  property  de¬ 
scribed  in  said  respective  Deeds  of  Trust  securing 
said  notes  was  released  from  Ihe  operation  and  ef¬ 
fect  of  such  respective  Deeds  of  Trust  after  said 
pretended  investments,  and,  in  at  least  one  case. 
all  of  the  property  described  in  one  of  said  Deeds 
of  Trust  securing  certain  of  said  notes  was  after 
said  pretended  investments  released  from  the  oper¬ 
ation  and  effect  of  said  Deed  of  Trust,  and  in  the 
case  of  the  F.  A.  Moore  notes  your  petitioners  are 
informed  and  believe  and  therefore  allege  and 
charge  that  said  pretended  investments  in  an 
$800.00  note  and  in  two  notes  aggregating  $1,900.00 
were  secured  only  on  second  and  third  trusts,  re¬ 
spectively.  and  your  petitioners  allege  and  charge 
that  said  pretended  investments  were  and  are  all  of 
them  insufficiently  secured.  And  your  petitioners 
further  allege  and  charge  that  said  Waggaman 
and  Raleigh.  Trustees,  and  said  Waggaman  and 
Ralston.  Trustees,  and  each  of  said  Trustees,  either 


had  actual  or  constructive  notice  of,  all  releases  of 
property  held  as  security  for  any  pretended  invest¬ 
ment  of  trust  funds. 

\our  petitioners  are  advised,  and  insist,  and 
so  charge,  that  when  the  trustee  Ralston  succeeded 
to  the  trustee  Raleigh,  it  was  the  duty  of  the  former 
to  ascertain  the  exact  condition  of  the  trust  fund 
and  the  sufficiency  of  all  securities  therefor ,  and 
if  any  part  0/  it  had  been  misappropriated  or 
insufficiently  secured,  improperly  or  improvidently 
invested,  to  charge  the  retiring  trustee  and  his 
co-trustee  therewith,  in  settlement  with  them, 
and  that  failure  to  do  this  was  culpable  negli¬ 
gence;  that  it  wrongful  acts  of  his  co-trustee 
had  been  already  committed,  it  was  the  duty  of 
the  said  Ralston  to  take  measures  by  suit  or 
otherwise  to  compel  correction  thereof  or  resti¬ 
tution  therefor;  and  that  it  was  the  duty  of  said 
Ralston  to  ascertain  the  actual  facts,  and  not  rely 
upon  the  bare  assertion  of  his  co-trustee  in  relation 
to  the  condition  of  the  trust  fund;  that  the  moment 
he  was  constituted  trustee,  it  became  his  duty  to 
make  it  impossible  for  his  co-trustee  to  receive 
and  misapply  the  trust  fund;  *  *  *  that  if 

said  Ralston  wished  to  secure  himself  against 
losses  by  reason  of  investments  which  might  prove 
unprofitable  or  worthless,  he  should  have  obtained 
authority  from  the  Court  having  jurisdiction  of 
the  cause;  that  if  without  the  direction  of  the 
court  he  made,  or  sulfered  to  be,  made,  or  suffered 
to  continue,  an  investment  upon  improper  or 
inadequate  security,  which  an  ordinarily  prudent 
man  would  not  have  made,  then  he  is  (fable  for  a 
consequent  loss;  that  if  the  said  Ralston  permitted 
his  co-trustee,  Waggaman,  to  take  the  entire 
management,  control  and  possession  of  (he  trust 
property,  the  former  is  equally  with  the  latter 
liable;  that  if  with  the  concurrence  and  consent  of 
the  said  Ralston,  the  duties  of  the  trust  were  ex¬ 
clusively  performed  by  the  co-trustee.  Waggaman, 
the  said  Ralston  should  be  held  accountable  for  the 
conduct  and  management  of  his  co-trustee  to 
whom  lie  so  improperly  delegated  his  power,  ex¬ 
actly  as  if  said  Ralston  had  himself  done  such 
things;  and  the  tact  that  the  said  Ralston  confided 


in  the  pecuniary  ability  and  personal  integrity  of 
his  co-trustee  is  no  justification  of  his  neglect  of 
his  own  duty.  Your  petitioners  charge  that  their 
said  trustee,  Ralston,  did  fail  to  perform  his  fidu¬ 
ciary  duty  in  all  the  ways  whether  of  commission 
or  omission  pointed  out  in  this  petition"  (Rec.,  pp. 
23  to  28). 

To  said  Paragraph  34  of  said  Petition  of  March  3.  1000. 
said  Raleigh  in  his  Amended  Answer  thereto  (Rec..  p. 
81),  fded  on  March  20.  1007.  as  his  said  Amended  An¬ 
swer  thereto  is  further  Amended  (Rec.,  pp.  80  and  87),  by 
Stipulation  and  Order  of  Court  thereon  of  May  13.  1007, 

savs : — 

«/ 

“Answering  paragraph  34  of  said  petition  your 
respondent  says  that  he  admits  all  the  allegations 
contained  in  said  paragraph  in  so  far  as  the  same 
refers  to  any  matters  of  record  in  said  cause”  (Rec., 
p.  81). 

“And  your  respondent  admits  alt  records  men¬ 
tioned.  referred  to,  or  alleged,  in  said  paragraph  34, 
and  all  allegations  concerning  terms  and  pro¬ 
visions  of  the  same''  (Rec.,  p.  87). 

And  to  said  Paragraph  34  of  said  Petition  of  March  3, 
1906,  said  Ralston  in  his  Amended  Answer  thereto  fded 
on  October  24,  1906.  says: — 

“Answering  the  Thirty-fourth  Paragraph  of  the 
petition,  this  respondent  says  that  he,  on  informa¬ 
tion  and  belief,  admits  that  the  recitals  contained 
in  the  thirty-fourth  paragraph  as  to  the  condition 
of  the  record  in  the  Recorder  ot  Deeds’  office  are 
correct  (Rec.,  pp.  60  and  61). 

“That  on  information  and  belief,  lie  believes 
that  the  sum  of  $7,273.32  in  funds  of  the  trust  es- 
state  was  applied  to  purchase  the  White  note 
which  belonged  to  the  estate,  and  that  said  note 
was  purchased  before  hi*  became  trustee,  and  he 
knows  nothing  whatsoever  of  the  details’*  (Rec.. 

p.  62). 


In  addition  to  Raleigh’s  and  Ralston’s  admissions  in 
their  respective  answers  to  said  paragraph  34  of  said 
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Petition  of  March  3,  1900,  each  and  all  the  allegations  of 
said  paragraph  34  of  said  Petition  of  March  3,  1906,  were 
duly  and  fully  proved  on  the  part  of  said  Petitioners.  On 
their  behalf  Mrs.  Alice  Tyler  Easter  (among  other  proofs) 
offered  and  introduced  as  evidence  the  following,  viz: — 

A  Deed  of  Trust  dated  Jany.  13,  1890,  and  recorded 
Feby.  18,  1890,  in  Liber  1462*  folio  309,  from  F.  H.  G. 
White  to  Irving  Williamson  and  John  Ridout,  trustees. 
It  conveys  Lot  No.  9  in  Loveday  Pairo’s  heirs  subdivision 
of  Part  of  Lot  4  of  Anthony  Holmead’s  heirs  and  devisees 
subdivision  of  Part  of  the  Widow's  Mite ,  unto  said  Wil¬ 
liamson  and  Ridout,  trustees,  in  trust  to  secure  $33,000.00 
namely  $22,000.00  to  Henry  Smith  and  $11,000.00  to 
James  R.  Wimer;  represented  in  part  by  said  F.  H.  G. 
White’s  3  notes  dated  Jany.  13.  1890.  and  payable  to  the 
order  of  Henrv  Smith: 

Two  for  $7,333.33  each,  and  one  for  $7,333.34,  payable 
1,  2  and  3  years  after  date,  respectively;  and  also  repre¬ 
sented  in  part  by  said  F.  H.  G.  White’s  3  notes  dated  Jany. 
13,  1890,  and  payable  to  the  order  of  James  R.  Wymer: 

Twto  for  $3,666.67  each,  and  one  for  $3,666.66  payable 
1,  2  and  3  years  after  date,  respectively  (Glauses  38  and 
39  to  41  of  said  Stipulation  marked  “Ex.  C.  Ft.  No.  69” 
Rec.,  pp.  318,  319  and  320) ; 

Also  a  Partial  Release  dated  July  1.  1892,  and  recorded 
July  8,  1892,  in  Liber  1702  folio  336,  from  said  Irving 
Williamson  and  John  Ridout,  Trustees,  under  said  Deed 
of  Trust  from  F.  H.  G.  White,  dated  Jany.  13,  1890,  and 
recorded  in  said  Liber  1462  folio  309,  releasing  to  Thomas 
E.  Wagganuin  so  much  of  the  property  described  in,  and 
conveyed  by  said  Deed  of  Trust,  as  is  included  in  Block  1, 
and  in  20th  Street  in  Park  View  Terrace,  a  subdivision  bv 
Thomas  E.  Waggaman,  et  al.,  of  parts  of  “Pretty  Prospect, 
Kalorama  and  the  Widow's  Mite”  releasing  the  same 
from  that  Deed  of  Trust..  (“Ex.  C.  R.  No.  70”  Rec.,  p. 
320) ; 


Also  a  Full  and  Final  Release  dated  Dec.  1,  1902,  and 
recorded  Dec.  15,  1902,  in  Liber  2708  folio  02  from  said 
Irving  Williamson  and  John  Ridout,  Trustees  under 
said  Deed  of  Trust  from  F.  H.  G.  White  dated  Jany. 
13,  1890.  and  recorded  in  said  Liber  1402  folio  309.  It 
released,  remised,  quit-claimed  and  conveyed  unto  said 
Thomas  K.  Waggaman  his  heirs  and  assigns  the  a /ore- 
said  Lot  9  of  Loveday  Pairo’s  heirs  subdivision  of  Lot  4 
of  Anthonv  Holmead’s  heirs  and  devisees  subdivision  of 
Part  of  the  W  idow's  Mite.  Said  Deed  of  Release  con¬ 
taining  the  following  statement,  namely:  'He”  ( i .  e. 
Waggaman)  “ being  the  present  oiener  thereof."  and  “ the 
indebtedness  thereby  secured  having  been  fully  paid  as  is 
evidenced  by  the  exhibition  to  said  trustees  of  the  notes 
described  in  said  Trust  cancelled  and  marked  paid. 
{“Ex.  C.  R.  So.  IF'  Rec..  pp.  320  and  321) ; 

And  (among  other  proofs)  also  offered  and  introduced 
as  evidence  the  following  New  Deeds  of  trust,  which 
said  Thomas  E.  Waggaman  and  John  Ridout.  Trustees 
gave  and  placed  upon  said  property  which  had  been  so 
released  from  said  previous  trusts,  namely: — 

A  New  Trust  dated  March  3.  1900,  and  recorded  March 
0,  1900,  in  Liber  1272  folio  278.  from  said  Waggaman 
and  Ridout,  Trustees  to  Brice  and  Flather.  trustees,  to 
secure  $fa.000.00  represented  by  James  R.  Nicholson's  24 
notes  all  dated  March  3.  1900,  and  payable  to  the  order 
of.  and  endorsed  by.  said  Thomas  L.  Waggaman. 
(Clauses  32  and  39  to  41  of  said  Stipulation,  marked 
“Ex.  R.  No.  fib"  :  Rec..  pp.  312.  313.  31!)  and  320) : 

Also  a  New  Trust  dated  March  21.  1900,  and  recorded 
March  23,  1900.  in  Liber  2480  folio  221  from  said  Wagga¬ 
man  and  Ridout.  Trustees,  to  Brice  and  Flather,  trustees, 
to  secure  $62,600.00  represented  by  said  James  R.  Nichol¬ 
son's  37  Notes  all  dated  March  3.  1900,  and  payable  to 
the  order  of  said  Thomas  E.  Waggaman.  (Clauses  33 
and  39  to  41  of  said  Stipulation,  marked  "Ex.  ('.  R.  No. 
69”  Rec..  pp.  313.  314.  319  and  320) : 


Also  a  New  Trust  dated  June  25,  1901,  and  recorded 
June  27,  1901,  in  Liber  2580  folio  152  from  said  Wagga- 
man  and  Ridout,  Trustees,  to  Brice  and  Flather.  trustees, 
to  secure  $35,000.00  represented  by  said  James  R.  Nichol¬ 
son's  19  Notes  all  dated  June  25.  1901.  and  payable  to  the 
order  of,  and  endorsed  by,  said  Thomas  E.  Waggaman. 
(Clauses  34  and  39  to  41  of  said  Stipulation  marked  “ Ex . 
c •  I{ •  No-  Rec.,  pp.  314,  315,  319  and  320) : 

Also  a  New  Trust  dated  Oct.  10.  1901.  and  recorded 
October  11,  1901,  in  Liber  2594  folio  298,  from  said  W  ag¬ 
gaman  and  Ridout,  Trustees,  to  Brice  and  Flather.  trus¬ 
tees,  to  secure  $125,000.00  represented  by  said  James  R. 
Nicholson’s  note  dated  Oct.  10,  1901,  and  payable  to  the 
order  of,  and  endorsed  by.  said  Thomas  E.  W  aggaman. 
(Clauses  35  and  39  to  41  of  said  Stipulation,  marked  “Ex. 

R.  No.  69“  Rec.,  pp.  315,  316.  319  and  320)  : 

Also  a  New  Trust  dated  June  2.  1904.  and  recorded 
June  10,  1904,  in  Liber  2809  folio  413  from  said  W’agga- 
man  and  Ridout,  Trustees,  to  Brice  and  Flather,  trus¬ 
tees.  to  secure  $17,700.00  represented  by  said  James  B. 
Nicholson’s  Note  dated  June  2.  1904.  and  pavable  to  the 
order  of,  and  endorsed  by,  said  Thomas  E.  Waggaman. 
(Clauses  36  and  39  to  41  of  said  Stipulation  marked  “Ex. 
('.  R.  No.  69“  Rec.,  pp.  316,  317,  319  and  320)  ; 

Also  ci  New  Trust  dated  June  13,  1904,  and  recorded 
June  14,  1904,  in  Liber  2819  folio  203  from  said  Wagga¬ 
man  and  Ridout,  Trustees,  to  Brice  and  Flather,  trustees, 
to  secure  $10,000.00  represented  by  said  James  R.  Nichol¬ 
son's  28  Notes  dated  June  13,  1904.  and  payable  to  the 
order  of,  and  endorsed  by,  said  Thomas  E.  W  aggaman. 
(Clauses  37  and  39  to  41  of  said  Stipulation,  marked  '  Ex. 
C.  R.  No.  69“  Rec.,  pp.  317.  318.  319  and  320) ; 

The  Amended  and  Supplemental  Petition  of  Mrs.  Alice 
Tyler  Easter,  filed  on  Nov.  27.  1906,  in  said  Equity  Cause 
No.  790/,  expressly  adopts,  refers  to  and  embodies  each 
and  all  of  the  allegations  and  interrogatories  contained  in 


paragraphs  /  to  34,  both  inclusive,  of  said  Petition  of 
March  3,  1000.  totidem  verbis  as  part  uf‘  said  Amended 
and  Supplemental  Petition,  as  fully  and  completely  as  il 
the  same  were  repeated  verbatim  as  allegations  and  inter¬ 
rogatories  (Ree..  p.  71). 

To  said  Paragraphs  I  to  31  (both  inclusive)  of  said 
Amended  and  Supplemental  Petition  of  Nov.  27.  1000. 
said  Raleigh,  in  li is  Answer  to  the  same  (Rec.,  pp.  82  and 
83),  filed  herein  on  March  20,  1007,  as  his  said  Answer 
thereto  is  Amended  (Rec.,  p.  87),  by  Stipulation,  and 
Order  of  Court  thereon,  of  May  13.  1007,  says : — 

“Answering  the  Amended  and  Supplemental 
Petition  filed  by  the  said  petitioner.  Alice  Tyler 
Easter,  your  respondent  says  that  he  has  no  per¬ 
sonal  knowledge  of  the  truth  of  the  statements  con¬ 
tained  therein  as  to  the  death  of  the  said  Susan 
\V.  Edwards,  or  as  to  who  her  heirs-at-law  are. 
but ,  upon  information  and  belief,  says  that  he  be¬ 
lieves  that  the  said  Alice  Tyler  Easter  is  entitled  to 
whatever  property ,  if  any,  that  is  now  due  to  either 
or  both  of  the  petitioners  in  the  original  petition; 
and,  upon  information  and  belief,  admits  the  death 
of  said  Susan  W.  Edwards,  leaving  surviving  her, 
her  niece,  the  said  co-petitioner,  Alice  Tyler  Easter 
(nee  Alice  Tyler,  great-grand-daughter  of  the  tes¬ 
tatrix.  Mary  E.  Macpherson.  and  grand-daughter  of 
said  testatrix’s  daughter.  Susan  W.  Edwards)  as 
alleged;  and  further  says  that  to  paragraphs  /  to 
34,  both  inclusive,  and  to  the  interrogatories  of  said 
Amended  and  Supplemental  Petition,  filed  Nov.  27. 
1906.  this  respondent,  Raleigh,  makes  the  same  an¬ 
swers  as  are  made  to  paragraphs  1  to  34,  both  in¬ 
clusive,  and  to  the  interrogatories,  of  said  Original 
Petition  filed  March  3,  1906,  in  and  by  his  said 
Amended  Answer  to  tie*  same  filed  herein  on  March 
29,  1907.  as  said  Amended  Answer  is  further 
Amended  in  and  by  said  Stipulation,  and  Order  of 
Court  thereon,  of  May  13,  1907”  (Rec.,  pp.  82,  83 
and  87) . 

And  to  said  Paragraphs  I  to  34  (both  inclusive)  of  said 
Amended  and  Supplemental  Petition  of  Nov.  27.  1906. 


said  Ralston,  in  his  Answer  thereto,  filed  herein  on  Dec. 
5,  1906,  says: — 

“Jackson  H.  Ralston  for  answer  to  the  Amended 
and  Supplemental  Petition  of  Alice  Tyler  Easter, 
respectfully  says  he  reiterates  his  Amended  An¬ 
swer  heretofore  filed  herein  to  paragraphs  /  to  34 
of  the  Original  Pelition  and  to  the  interrogatories 

thereto  attached”  (Rec.,  p.  74). 

* 

And  Paragraphs  35  to  40  (both  inclusive)  of  said 
Amended  and  Supplemental  Petition  filed  herein  Nov. 
27,  1906,  allege  as  follows,  viz: — 

Paragraph  35  thereof  alleges: — 

“A  our  present  petitioner,  Alice  Tyler  Easter  (nee 
Alice  Tyler)  is  a  citizen  of  the  United  States  and 
a  resident  of  the  District  of  Columbia;  that  she  is 
over  21  years  of  age;  and  that  she  is  great-grand¬ 
daughter  of  said  testatrix,  Mary  E.  Maepherson, 
and  granddaughter  of  said  testatrix’  daughter, 
Susan  W.  Edwards,  and  niece  of  your  present  peti¬ 
tioner's  late  co-petitioner,  Susan  W.  Edwards;  and 
that  your  present  petitioner  is  the  same  person  who 
as  co-petitioner  with  said  last  named  Susan  W.  Ed¬ 
wards,  filed  said  petition  of  March  3.  A.  D.,  1906” 
(Rec.,  p.  71). 

Paragraph  36  thereof  alleges: — 

‘  That  since  the  filing  of  said  petition  of  March 
3.  A.  D..  1906,  to  wit :  on  the  27th  day  of  June  A.  D., 
1906,  the  said  Thomas  E.  Waggaman  (one  of  the 
defendants  to  said  petition  of  March  3,  A.  D.,  1906), 
departed  this  life”  (Rec.,  p.  71). 

Paragraph  37  thereof  alleges: — 

“That  thereafter,  to  wit :  on  the  27th  day  of  Aug., 
A.  D.,  1906,  said  Susan  W.  Edwards  (granddaugh¬ 
ter  of  said  testatrix,  Mary  E.  Maepherson,  and 
daughter  of  said  testatrix’  daughter  Susan  W.  Ed¬ 
wards,  and  aunt  of  your  present  petitioner,  Alice 
Tyler  Easter),  died  unmarried,  leaving  no  children 
or  descendant  or  descendants  surviving  her.  but 


leaving  your  said  present  petitioner.  Alice  Tyler 
Easier,  surviving  her"  (Rec.,  P-  '*)• 

Paragraph  38  thereof  alleges:— 

“That  heretofore  to  wit :  on  the  22nd  day  ot  Jan¬ 
uary.  A.  D..  1896,  your  present  petitioner  s  ail  er 
lleiirv  B  Tvler.  jr..  departed  this  life,  and  I  hat 
heretofore,  to  wit:  on  the  27th  day  of  June,  A.  0-, 
1904.  vour  present  petitioner  s  mother,  Maty  M. 
Tyler,  departed  this  life”  (Rec.,  p.  /I)- 

Paragraph  39  thereof  alleges: — 

-That  upon,  after  and  from  the  ‘iymp:  ot  >  oui- 
nresent  petitioner's  late  co-petitioner,  Susan  W. 
Edwards,  unmarried,  and  without  leaving  any 
child  or  children,  or  descendants  or  descendant 
surviving  her  (whose  said  mother.  Susan  \\  .  Ed¬ 
wards.  had  long  ago  predeceased  her)  your 
nelitioner  Mice  Tvler  Easter,  under  the  terms 
and  provisions  of  said  last  will  and  testument  of 
said  Marv  E.  Macpherson.  in  addition  to  the  n 
jovment  '(as  equitable  or  beneficial  owner  thereof 
o? as  cestui  que  trust  thereof)  of  one  moiety  ol  the 
,°r  i  “  estate  created  bv  said  will  (which  she  pre¬ 
viously^  to)  became  (that  is  to  say  your 

present  petitioner.  Alice  Tyler  Eas  er Mhen  here¬ 
from  and  thereafter  became)  entitled  to  the  en- 
iovment  as  equitable  or  beneficial  owner  thereof, 
or  as  cestui  que  trust  thereof)  of  the  o  her  moiety 
of  the  trust  estate  created  by  said  will  (Rm.,  p. 

71). 

Paragraph  40  thereof  alleges: 

•  That  upon,  from,  alter  and  ever  since  the  death 
of  vour  present  petitioner’s  said  aunt.  .  "sail  . 
Edwards  (who  heretofore  to  wit:  on  August  2i, 
\  1)  1906,  died  as  aforesaid),  your  present  peti¬ 

tioner  Mice  Tvler  Easter,  under  the  terms  and 
provisions  of  said  will,  became,  lias  been,  has  con¬ 
tinued  to  be  and  is  cestui  que  trust  ot  said  entire 
trust  estate  (as  well  of  the  one  moiety  hereo 1,  as 
of  the  oilier  moiety  thereof),  with  all  the  lights, 
powers,  privileges,  benefits,  advantages  and  ap¬ 
purtenances  to  file  same  belonging  or  m  anywise 
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appertaining,  and  entitled  to  the  benefit  and  enjoy- 
men  of  the  net  rents,  profits,  and  income  of  the 
whole  of  said  trust  estate  (as  well  of  the  one 
moiety  thereof,  as  of  the  other  moietv  thereof) 

and  nhf.i  d  terms  a"d  Provisions  of  said  will 
J.  ,,  to  receive  the  same  as  therein  pro¬ 
vided”  (Rec.,  pp.  71  and  72).  ' 

And  said  Amended  and  Supplemental  Petition  of  Nov. 

,  190b,  (among  other  things)  prays  as  follows,  viz:— 

“2nd.  That  the  defendant  William  H.  H.  Raleijrh 
shall  account  to  this  Court  for  all  of  said  trust 
which  came  into  the  hands  of  himself  and  hi?  c0- 

17 Znh’  VJ‘,'i'aS  E-  Waggaman,  or  into  the  hands 
o  either  of  them,  during  their  co-trusteeship;  and 

that  sa,d  defendant,  William  H.  H.  Raleigh  shall  be 
i  d  I esponsible  /or.  and  liable  for,  am/  and  all 
loss,  deficiency  insufficiency  or  inadequacy  durinr, 
llieir  said  co-trusteeship,  and  for  any  bad  or  im- 

fime”r(RecM?72)'  negleCt  °'  d"*y  durinf?  "uit 

“3rd.  That  the  defendant.  Jackson  H.  Ralston 
tor  himself  as  trustee,  and  for  Thomas  E.  Waqqa- 
man  as  his  co-trustee,  shall  account  to  this  Court 
for  the  whole  trust  estate  during  the  period  of  their 

co-trusteeship;  and  that  said  defendant.  Jackson 

H.  Ralston,  shall  be  held  responsible  for,  and  liable 
foi,  any  and  all  deficiency,  insufficiency  or  inade¬ 
quacy  during  their  said  co-trusteeship,  and  for  any 
bad  or  improper  investments  made,  or  co  ntinued 

neglecl  d- 

p  ‘  ?}h‘  .as  t0  aU  °f  said  notes  (except  the 
U'alle  and  Msher  notes),  the  Court  shall  decree  that 
he  same  are  such  that  a  Court  of  Equity ,  with 
knowledge  ot  the  tacts,  should  not ,  at  the  time  the 
same  were  taken,  or  at  any  time  since,  or  at  the 
hearing  of  this  cause,  approve  Hie  same:  and  that 
the  ( ourt,  by  its  decree,  should  disapprove  the 
same”  (Rec.,  p.  72). 

“6th.  That  the  defendant.  William  H.  II.  Raleigh 
slHitl  he  required  or  decreed  to  account  in  cash,  and 


not  in  said  so-called  or  pretended  securities,  for  all 
()f  the  trust  estate  for  which  he  is  in  any  way 
liable,  or  responsible,  or  accountable  (Roc.,  p. 

73). 

•‘7th.  That  the  defendant.  Jackson  H.  Ralston, 
shall  he  required  or  decreed  to  account  in  cash ,  and 
not  in  said  so-called  or  pretended  securities  for  all 
of  the  trust  estate  for  which  he  is  in  any  way  liable, 
or  responsible,  or  accountable "  (Rec..  p.  73). 

To  said  Paragraphs  So  to  iO  (both  inclusive)  of  said 
Amended  and  Supplemental  Petition  of  Nov.  27.  1000,  said 
Raleigh,  in  his  Answer  to  the  same  (Rec..  p.  83).  tiled 
herein  on  March  29,  1907.  as  his  said  Answer  thereto  is 
Amended  (Rec..  p.  87).  by  Stipulation,  and  Order  of  Court 
thereon,  of  May  13.  190/.  says: 

“Answering  ParaQraph  35  of  said  Supplemental 
petition  vour  respondent  says  that  he  beliei  es  tie 
allegations  therein  contained  to  be  true,  and  upon 
information  and  belief,  admits  said  allegations 
(Rec..  pp.  83  and  87). 

“Answering  Paragraph  3b  ot  said  petition,  \oui 
respondent  admits  the  same”  (Rec..  p.  83). 

“Answering  Paragraph  37 ,  he  says,  upon  infor¬ 
mation  and  belief,  that  he  believes  said  Susan  R  . 
Edwards  has  departed  this  li/e,  but  has  no  informa¬ 
tion  as  to  whether  or  not  she  left  any  heirs-at-law. 
Upon  information  and  belief,  however,  this  re¬ 
spondent  admits  that  on  or  about  August  A.  1U, 
1900  said  Susan  NY.  Edwards  (granddaughter  ot 
said  testatrix.  Mary  E.  Macpherson,  and  daughter 
of  said  testatrix’s  daughter,  Susan  W  .  Edwards, 
and  aunt  of  said  Alice  Tyler  Easter)  died  unmar¬ 
ried  leaving  no  child  or  children  or  descendants  or 
descendant  surviving  her,  but  leaving  said  peti¬ 
tioner,  Alice  Tyler  Easter,  surviving  her  (Rec.. 
pp.  83  and  87) . 

“Answering  Paragraph  33  your  respondent  says 
that  he  has  no  knowledge  of  the  truth  ot  the  allega¬ 
tions  therein  contained,  &c.  (Rec..  p.  83). 
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‘•Answering  Paragraph  39,  your  respondent  savs 
that  lie  admits  the  terms  of  the  will  of  Mary  E.  Mac- 
pherson.  as  set  out  in  said  petition,  but  as  to 
whether  or  not  Alice  Tyler  Easter  is  entitled  to 
the  entire  estate,  under  said  will,  your  respondent 
has  no  information”  (Rec.,  p.  83).’ 

•  Answering  Paragraph  40  of  said  petition,  your 
respondent  says  he  has  no  information  as  to 
whether  or  not  the  said  Alice  Tyler  Easter  is  en¬ 
titled  to  the  whole  of  said  trust  estate”  (Rec..  p 


And  to  said  Paragraphs  33  to  40  (both  inclusive)  of 
said  Amended  and  Supplemental  Petition  of  Nov.  27, 
1906,  said  Ralston,  in  his  Answer  to  the  same,  filed  on 
Dec.  5,  1906  (Roc.,  p.  74).  says: — 

“Answering  Paragraphs  35  to  40,  this  defendant, 
on  information  and  belief,  admits  the  truth  of  the 
averments  therein  contained”  (Rec.,  p.  74). 


The  Record  in  this  Equity  Cause  No.  7907  establishes 
beyond  all  controversy  that  neither  Waggaman  and 
Raleigh.  Trustees,  or  either  of  them,  during  their  co-trus¬ 
teeship:  nor  Waggaman  and  Ralston.  Trustees,  or  either 
of  them,  during  their  co-trusteeship:  ever  rendered  any 
accounts  whatsoever  unto  the  beneficiaries,  who  were 
their  cestuis  guc  trust .  Numbers  of  accounts,  during  both 
co-trusteeships,  were  duly  proved,  and  were  offered  and 
introduced  as  evidence,  on  behalf  of  the  Petitioners  by 
Counsel  tor  Mrs.  Easter,  the  same  are  respectively  marked 
Ex.  C.  R.  No.  4  lo  Ex.  (4.  R.  No.  35,  both  inclusive  (Rec.. 
pp.  2/0  to  281) :  but  none  of  these  were  accounts  rendered 
unto  the  beneficiaries  or  cestuis  que  trust.  Alt  of  them 
are  accounts  rendered  by  Thomas  E.  Waggaman  unto 
said  Waggaman  and  Raleigh,  Trustees,  during  their  co¬ 
trusteeship.  and  unto  said  Waggaman  and  Ralston,  Trus¬ 
tees,  during  their  co-trusteeship. 

Such  information  as  they  furnished  teas  oulg  fur- 
said  Thomas  E.  Waggaman  to  his  co-trustee 
and  not  to  the  beneficiaries  or  cestuis  que  trust. 


These  accounts  were  all  made  out  on  a  regular  form 
of  account,  with  a  printed  heading,  which  Waggaman 
kept  in  his  office.  This  printed  heading  of  course  does 
not  copy  in  Waggaman’s  letter  press  copy  hooks;  but 
appears  upon  all  originals  produced  in  response  to  no¬ 
tice,  which  were  duly  proved,  and  also  offered  and  in¬ 
troduced  as  evidence  on  Mrs.  Master’s  behalf,  marked 
Ex.  G.  R.  No.  2- A;  Ex.  G.  R.  No.  7-A;  Ex.  G.  U.  No.  9-A; 
Ex.  G.  R.  No.  20-A;  Ex.  G.  R.  No.  22- A:  Ex.  G.  R.  No.  25- 
A;  Ex.  G.  R.  No.  2<>-A:  Ex.  G.  R.  No.  27-A;  Ex.  G.  R.  No. 
28;  and  Ex.  G.  R.  No.  32-A;  Rec..  pp.  270  to  280). 

Mr.  Irving  Williamson  testifies  as  follows: 

“The  printed  heading  on  the  original  accounts 
which  have  been  filed,  which  speaks  for  itselt,  ol 
course  does  not  copy,  and  of  course  does  not  ap¬ 
pear  in  the  letter  press  copybooks;  but  all  the 
accounts  1  prepared,  both  those  of  which  the  orig¬ 
inals  were  produced  and  those  of  which  the  orig¬ 
inals  have  not  been  produced,  were  upon  the  same 
form,  with  the  same  printed  heading  as  those  the 
originals  of  which  have  been  offered  in  evidence. 
Of  course  1  cannot  speak  for  accounts  other  than 
those  I  prepared,  but  I  have  no  doubt  that  they 
were  upon  the  same  form.  There  were  no  sig¬ 
natures  to  any  of  the  accounts  in  m\  handwriting. 
There  were  no  signatures  to  any  of  those. 
Whether  the  originals  are  produced  or  not,  the 
originals  had  no  signatures.  So  far  as  those  that 
are  in  my  handwriting  are  concerned,  the  printed 
heading,  and  it  alone,  is  the  thing  that  shows  who 
rendered  all  ol  these  accounts.  In  these*  accounts 
about  which  witness  has  testified,  reference  is 
made,  in  manv  instances,  to  checks  to  Alice  Tyler 
or  Alice  T.  Easter,  or  to  Susan  W.  Edwards,  or  to 
Mr.  Wagga man's  co-trustee,  in  each  of  these  in¬ 
stances  the  checks  referred  to  were  the  checks  of 
Thomas  E.  Waggaman”  (Rec..  p.  211). 

Mrs.  Alice  Tyler  Easter  testified  as  follows: 

‘‘When  the  interest  money  was  overdue.  I  called 
at  the  office  of  Mr.  Thomas  E.  Waggaman  to  know 
the  reason,  that  is.  if  I  hadn’t  received  a  check 


promptly,  I  called  to  know  the  reason  why.  On 
these  occasions  I  was  given  no  information  as  to 
the  securities  [or  this  trust  estate  at  any  time  or 
how  the  same  teas  invested.  /  never  authorized 
Mr.  Thomas  E.  Waggaman  or  Mr.  William  H.  H. 
Raleigh,  or  Mr.  Jackson  H.  Ralston,  or  any  one 
whomsoever  to  release  any  part  of  the  security 
for  any  investments  made  on  behalf  of  this  trus*t 
estate,  either  in  whole  or  in  part.  /  never  em¬ 
ployed  or  engaged  Mr.  Thomas  E.  Waggaman,  Mr. 
Jackson  H.  Ralston  or  Mr.  \\  .  H.  H.  Raleigh  as  my 
agent ,  and  never  authorized  them  or  any  of  them 
to  act  as  agents  in  any  matter  connected  with  this 
trust  estate,  and  never  authorized  them  or  any  one 
of  them  to  sign  any  releases  containing  any  state¬ 
ment  or  statements  that  they  signed  same  as  my 
agents  (Rec.,  P.  232).  “I  never  authorized  Mr. 
Thomas  E.  Waggaman  or  any  one  whomsoever  to 
sign  releases  of  certain  parts  of  this  trust  estate 
containing  the  recital:  ‘With  the  consent  of  the 
party  secured,  as  evidenced  by  the  signature  of 
Thomas  E.  Waggaman,  the  agent  of  the  present 
holders  ot  the  notes  secured,’  or  equivalent  words. 
/  never  authorized  him,  or  any  one  whomsoever, 
to  insert  any  such  language  in  any  such  release, 
or  to  sign  a  release  containing  any  such  language, 
or  similar  language.  /  never  authorized  the  sign¬ 
ing  of  any  release  or  releases  which  recite:  ‘the 
remainder  of  the  property  being  deemed  sufficient 
security  for  the  debt  secured  by  said  deed  of  trust, 
as  is  evidenced  by  the  signature  hereto  of  Thomas 
E.  \\  aggaman  the  party  secured.’  /  tiever  au¬ 
thorized  any  such  statement  to  be  made  by  said 
I  homas  E.  \\  aggaman  or  any  release  to  be  signed 
containing  such  language  or  any  similar  language. 
And  I  never  authorized  the  signing  of  any  release 
or  releases  which  recite:  ‘the  debt  having  been  par¬ 
tially  paid,  and  the  remainder  of  the  property  be¬ 
ing  deemed  sufficient  security  for  the  balance  of 
the  debt  secured  by  said  deed  of  trust,  as  is  evi¬ 
denced  by  the  signature  of  Thomas  E.  Waggaman, 
present  holder  of  the  note.’  /  never  authorized 
said  Thomas  E.  Waggaman,  or  any  one  else,  to 
insert  any  such  language  in  any  release,  or  to 
sign  a  release  containing  any  such  language. 
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‘*As  to  said  release  dated  October  10th,  HFH? 
and  recorded  October  11th,  1901,  in  Liber  2o94 
folio  209,  in  and  by  which  Charles  E.  Hanes,  sur¬ 
viving  trustee  under  deed  recorded  in  Liber  r-*>* 
folio  136.  released  the  whole  of  the  property  by 
said  trust  conveyed,  unto  I  homas  E.  \N  aggaman 
and  John  Ridout,  trustees,  their  heirs  ami  assigns 
forever,  ‘fully  released  and  discharged  from  the 
e fleet  and  operation  of  said  deed  ot  trust,  reciting 
as  follows:  The  debt  secured  thereby  having  been 
fully  paid,  the  notes  representing  said  indebted¬ 
ness  having  been  marked  paid  or  cancelled ,  wit¬ 
ness  never  authorized  I  homas  E.  W  aggaman, 
or  anyone  else.  to  insert  any  such  language  in  said 
release,  or  in  any  release,  or  to  sign  any  release 

containing  any  such  language. 

*7  never  authorized  or  empowered  Mr.  I  homas 
F  Wa^gaman.  or  either  of  his  co-trustees.  Jack- 
son  11.  Ralston  or  William  H.  H.  Raleigh  to  sur¬ 
render  or  give  up  or  release  any  part  of  the  se¬ 
curity  for  any  portion  of  this  trust  estate.  1  was 
not  aware  or  informed  in  any  wa\  that  an\  pait, 
of  the  security  for  any  portion  of  this  trust  estate 
had  been  released  from  any  deed  of  trust  which 
secured  the  same  (Ret\.  p.  233). 

And  on  Cross-examination  by  Mr.  Jones ,  Mrs.  Easter 
testified  as  follows: 

“1/r  liatston  was  co-trustee  with  Mr.  U  ayya- 
man  and  both  of  them  acted  for  the  estate ,  Mr. 
Ralston  did  not  act  as  my  attorney.  He  never  did: 
the  Messrs.  Robinson  had  been  my  attorneys.  Mr. 
Ralston  never  was  my  attorney.  I  consulted  Mr. 
Ralston  once  about  this  trust  estate;  it  was  the 
vear  of  tie*  St.  Louis  Fair  when  I  found  that  Mr. 
\\  aggaman  had  failed.  Until  the  failure  of  Mr. 
Waggaman.  I  did  not  consult  with  Mr.  Ralston. 

|  never  consulted  any  of  them  before  Mr.  \\  agga¬ 
man  s  failure.  /  never  asked  Mr.  \\  ay  y  a  man  any¬ 
thin  y  about  this  trust  estate.  I  never  made  any 
inquiry  of  him  or  of  Mr.  liatston  as  to  how  the 
money  was  invested.  \o,  never.  I  positively 
sir  ear  /  never  saw  said  statement  marked  Exhibit 
('  li  \o.  22-. i.  /  never  was  consulted  about  the 


estate  at  all.  I  did  not  know  how  the  money  was 
invested.  I  was  a  perfect  child  about  that.  I  did 
not  see  this  at  all  (referring  to  said  statement 
marked  Exhibit  E.  R.  No.  22-A).  /  never  made 

any  inquiry  as  to  how  the  estate  wax  invested.  1 
never  did ,  from  any  of  them"  (Rec*..  p.  237). 

“I  went  to  Mr.  Ralston  and  asked  him  about  Mr. 
Waggaman ’s  failure,  and  he  said:  He  lias  failed.’ 
1  said:  ‘If  tie  is  liable,  are  you  liable?'  He  said: 
‘1  have  not  stolen  vour  money.'  So  l  didn't  like 
that  reply  and  1  went  to  Mr.  Robinson  to  find  out. 
/  went  to  Mr.  Ralston  because  he  was  a  co-trustee , 
and  1  could  not  get  at  Mr.  Waggaman.'' 

“I  don't  remember  of  receiving  any  statements 
from  Mr.  Ralston  as  to  the  condition  of  this  trust 
(‘state.  /  never  did."  O.  ‘  You  never  did?"  A. 
"A ever"  (Rec..  p.  238). 

And  on  cross-examination  bv  Mr.  Obear  she  further 
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testified  as  follows: 

“Mr.  Waggaman  had  charge  of  the  trust  estate, 
but  he  had  a  co-trustee ,  Mr.  Raleigh.  Mr.  Raleigh 
had  charge  of  this  trust  estate  as  co-trustee.  Sir. 
Raleigh  ought  to  have  had  actual  possession  of 
these  notes  being  a  co-trustee  (Rec..  p.  239).  The 
interest  checks  would  sometimes  be  delaved  pos- 
siblv  for  3  or  4  days  or  a  week,  and  I  would  go 
down  to  Mr.  Waggaman 's  office  to  find  out  the 
reason  why,  lie  gave  me  no  explanation.  /  in¬ 
variably  would  see  Mr.  Williamson  and  he  would 
sometimes  issue  a  check  to  me.  /  never  had  any 
talks  with  Mr.  Waggaman  about  this  trust  estate. 

I  simply  asked  Mr.  Williamson  if  the  interest  had 
been  paid,  and  he  would  give  me  a  check.  / 
never  saw  Mr.  Waggaman  when ,  /  went  down 
*  there ,  and  never  talked  with  him  about  the  trust 
estate ,  never"  (Rec.,  p.  240). 

And  on  Redirect  Examination  she  testified: 

“Messrs.  Waggaman  and  Raleigh  were  ap¬ 
pointed  co-trustees  for  this  u'ho/e  trust  estate ,  and 
when  Mr.  Ralston  was  substituted  in  Mr.  Raleigh's 
place,  to  act  with  Mr.  Waggaman.  he  was  sub¬ 
stituted  to  act  with  Mr.  Waggaman  as  co-trustees 
for  this  whole  trust  estate"  (Rec..  pp.  240  and  241). 


ARGUMENT. 


POINTS  AND  AUTHORITIES. 


I. 

The  highest  degree  of  good  faith  and  fidelity  to  their 
trust  is  required  of  trustees,  and  the  courts  are  especially 
interested  in  seeing  that  trustees  of  their  own  appoint¬ 
ment  perforin  the  full  measure  of  their  duty. 

It  is  expressly  so  declared  in  a  case  where  the  Minne¬ 
apolis  Trust  Co.  had  been  so  appointed  as  Trustee,  the 
Court  in  its  opinion  saying: 

‘‘The  highest  degree  of  good  faith  is  required 
of  a  trustee  in  the  execution  of  his  trust.  Public 
policy  demands  that  this  duty  be  faithfully  per¬ 
formed  and  rigidly  enforced.  The  courts  ought, 
in  tin*  interests  of  the  administration  of  justice 
to  see  to  it  that  the  standard  of  duty  in  such  mat¬ 
ters  is  not  lowered,  even  if  the  parties  themselves 
are  disposed  to  overlook  or  condone  a  departure 
from  the  strict  line  of  duty.  They  are  especially 
interested  in  seeiny  that  trustees  of  their  own  ap¬ 
pointment  perform  the  full  measure  o /  their  duty. 
The  fact  that  receiverships  and  other  positions  of 
trust  are  nowadays  too  often  used  for  the  personal 
benefit  of  the  receiver  or  trustee  himself,  or  to  pro¬ 
mote  some  scheme  of  third  parties,  rather  than  for 
the  benefit  of  the  cestui  <jue  trustenf.  is  all  the 
greater  reason  why  courts  should  exact  of  such 
trustees  the  utmost  good  faith  and  fidelity  to  their 
trust,  and  require  them  satisfactorily  to  explain 
any  acts  on  their  part  tending  to  cast  serious  doubt 
upon  the  integrity  of  their  official  conduct.  It  ap¬ 
pears  that,  in  all  matters  pertaining  to  the  man¬ 
agement  and  disposition  ol  these  West  Pullman 
bonds,  one  Hamblin,  its  assistant  secretary,  was 
the  Trust  Company.  Substantially  the  whole  mat¬ 
ter  was  from  first  to  last  left  to  him.  The  doctrine 
of  respondeat  superior  fully  applies,  and  what¬ 
ever  lie  did,  or  omitted  to  do,  in  the  premises  must 
be  deemed  to  have  been  done,  oi*  omitted,  by  the 
Trust  Company.  *  *  *  There  is.  so  far  as  we 
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can  discover,  no  evidence  that  any  of  the  directors 
or  general  officers  of  the  Trust  Company  were 
guilty  of  any  personal  fraud  or  bad  faith,  but,  as 
already  suggested,  if  Hamblin  was,  they  are  legally 
responsible  [or  his  acts.  *  *  *  There  are  cer¬ 

tainly  (juite  a  number  of  circumstances  which  are 
calculated  to  cast  much  doubt  upon  his  (Ham¬ 
blin’s)  entire  good  faith  towards  his  cestui  que 
trustent,  and  which  call  for  satisfactory  explana¬ 
tion.  *  *  *  But  there  is  a  point  beyond  which 

explanation  ceases  to  explain.  The  more  numer¬ 
ous  the  circumstances  requiring  explanation,  the 
clearer  and  more  satisfactory  the  explanations 
should  be.” 

Minneapolis  Trust  Co.  vs.  Menage.  73  Minn., 
448,  449.  453  &  454. 

II. 


Where  the  trust  and  confidence  reposed  is  a  joint  one , 
a  separate  execution  of  it.  by  either  without  the  partici¬ 
pation  of  the  other,  and  with  his  concurrence  and  con¬ 
sent,  is  a  breach  of  trust ,  for  which  each  is  responsible. 

In  the  case  at  bar  Mrs.  Macpherson’s  will  created  a 
joint  trust  in  her  testamentary  trustees  Chapman  Man  pin 
and  Robert  W.  Maupin  (Rec..  p.  242).  So  too  Wagga- 
man  and  Raleigh  were,  by  decree  in  this  cause,  ap¬ 
pointed  and  substituted  as  joint  trustees.  Said  decree  of 
Oct.  17.  1890,  not  only  so  vests  in  said  Thomas  E.  Wag- 
gaman  and  William  H.  H.  Raleigh  the  whole  and  entire 


trust  estate,  together  with  all  rights,  powers,  duties,  and 
obligations,  incident  thereto  under  the  said  last  will  and 
testament,  but  expressly  decrees  that  all  the  trusts  vested 
in  their  predecessor  “be.  and  they  are.  hereby  abrogated 
and  repealed  as  to  him  and  conferred  upon  said  William 
H.  H.  Raleigh  and  Thomas  E.  Waggaman.  subject  to  the 
terms  of  the  said  last  will  and  testament  (Rec..  p.  254). 
And  said  Raleigh  in  his  bond  recites  that  “said  Wm.  H. 
H.  Raleigh  has  been  duly  appointed  by  decree  passed  in 
this  cause  on  October  171  h.  1890.  trustee,  in  conjunction 
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with  Thomas  K.  Waggaman  under  will  of  Mary  E.  Mac- 
pherson ke.  (Rec.,  pp.  32  &  207). 

And  said  Waggaman  in  his  bond  recites  that  ‘‘said 
Thomas  E.  Waggaman  has  been  duly  appointed  by  de¬ 
cree  passed  in  this  cause  on  October  17th.  1890,  trustee. 
in  conjunction  with  W.  H.  H.  Raleigh,  under  will  of 
Mary  E.  Macpherson,  &c.  (Rec.,  pp.  3*  &  20/ ).  1  mpies- 
tionably  therefore  said  Waggaman  and  Raleigh  were 
joint  trustees  of  the  whole  and  entire  trust  estate.  And 
tin*  saint'  decree  passed  on  April  20,  1899.  that  relieves 
said  Raleigh  as  trustee  also  decrees  that  said  Jackson  H. 
Ralston  “he.  and  he  hereby  is  appointed  substituted  trus¬ 
tee  to  act  in  the  place  of  the  said  IF.  //.  II.  Italeiyh  here¬ 
tofore  relieved  Rec..  p.  260).  And  said  Ralston  in  his 
bond  recites  that  “said  Jackson  H.  Ralston  has  been  duly 
appointed  a  trustee  in  the  above-entitled  cause  in  the 
place  and  stead  of  IF.  //.  II.  Itateigli  relieved''  (Rec..  pp. 
31  207).  As  Waggaman  and  Raleigh  were  joint  trus¬ 

tees  under  said  last  will  and  testament,  it  lollows  that 
when  Jackson  11.  Ralston  was  so  appointed  and  substi¬ 
tuted  in  Raleigh’s  place,  he  (Ralston)  likewise  became  a 
joint  trustee  with  said  Thomas  K.  Waggaman.  In  short 
both  Waggaman  and  Raleigh  and  Waggaman  and  Ral¬ 
ston.  during  their  respective  co-trusteeships  were  joint 
trustees  of  the  whole  and  entire  trust  estate  under  said 
Mary  K.  Maepherson’s  last  will  and  testament. 

In  a  Maryland  case  it  was  contended  Cromwell  “can¬ 
not  be  hold  answerable  for  the  acts  ol  his  co-trustee 
Whelan";  but  the  court  held: 


“Where  the  trust  and  confidence  reposed  in  the 
trustees  is  joint,  a  separate  execution  of  it  by 
cither  trustee,  without  the  participation  of  the 
other,  and  with  his  concurrence  and  consent,  is  a 
breach  of  trust  for  which  he  will  he  held  respon¬ 
sible.” 

“Where  one  trustee  delegates  to  another  inter¬ 
esting  and  important  duties  ot  the  trust,  and  under 
such  circumstances  funds  have  been  wasted,  he  is 
held  liable  to  account  to  the  parties  injured." 
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And  f lio  Court,  Stephen  J.,  in  its  opinion  said: 

“It  is  the  duty  of  trustees  faithfully  to  execute 
their  trusts  according  to  the  terms  and  conditions 
of  them,  and  agreeably  to  the  intention  of  the 
parties  by  whom  the  trusts  have  been  created. 

Where  several  trustees  leave  the  entire 
performance  of  the  trust  to  one  co-trustee  they 
are  all  equally  responsible  for  duties  they  have 
thus  delegated  to  him.  It  is  not  enough  to  exempt 
Dr.  Cromwell  from  all  liability  as  a  trustee,  if 
with  his  concurrence  and  consent,  the  duties  of 
the  trust  have  been  exclusively  performed  by  his 
companion;  on  the  contrary,  according  to  the 
above  mentioned  principle,  he  must  be  held  ac¬ 
countable  for  the  conduct  and  management  of  his 
co-trustee,  to  whom  he  has  thought  proper  thus 
to  delegate  his  own  power,  in  the  same  manner, 
and  to  the  same  extent,  as  if  they  had  been  exe¬ 
cuted  by  himself.  The  trust  and  confidence  re¬ 
posed  was  a  joint  one,  and  a  separate  execution 
of  it  by  either,  without  the  participation  of  the 
other,  and  with  his  concurrence  and  consent,  was 
a  breach  of  trust,  for  which  he  ought  to  be  held 
responsible.  The  management  of  the  great  and 
interesting  matters  of  the  trust,  seem  to  have  been 
left  to  his  co-trustee.  *  *  *  He  would  then 

seem  to  have  delegated  his  most  interesting  and 
important  duties  to  his  co-trustee,  and  if  under 
such  circumstances  the  funds  have  been  wasted, 
he  ought  to  be  held  to  account. ” 

Maccubbin  vs.  Cromwell.  7  G.  6c  J.  (Md.). 

157.  197  6c  168. 


III. 


Where  a  trust  is  directory,  the  trustees  are  all  bound 
to  see  that  such  directions  are  faithfully  carried  out. 

In  the  case  at  bar  whilst  the  will  authorizes  and  em¬ 
powers  the  trustees  to  sell  and  convey  all  or  any  part  of 
the  trust  property,  in  case  of  sale,  it  directs  them  to  “re¬ 
invest  the  proceeds  of  such  sales’  (Rec..  p.  345). 

This  is  a  directory  trust  in  the  will  itself,  which,  in 
case  of  sale,  imposes  upon  both  co-trustees  the  duty  of 
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re-investing  the  proceeds  of  such  sale  or  sales.  Ot  course 
to  the  extent  of  the  sum  of  $1,120.10  which  the  court 
had  approved  as  a  proper  charge  against  the  corpus  ol 
the  trust  estate  because  arising,  created  and  incurred  in 
saving  the  corpus  itself  from  sacrifice,  and  tor  the  pay¬ 
ment  and  liquidation  of  which  the  court  had  decreed  said 
sale  on  the  petition  of  the  Trustees  (Rec.,  pp.  20/  &  258), 
said  Waggaman  and  Raleigh,  Trustees,  were  justified  in 
paying  that  sum  out  of  the  proceeds  of  salt*  of  the  F. 
Street  property;  but  the  court's  special  attention  is  called 
to  ttie  fact  that  so  far  as  the  balance  of  the  proceeds  of 
said  sale  is  concerned  it  was  corpus ,  and  said  \\  agga- 
man  and  Raleigh,  Trustees,  were  required  and  directed 
by  the  terms  and  provisions  of  the  will  itself  to  re-invest 
the  saint*  as  corpus  according  to  the  trusts  ot  said  will, 
and  this  the  court  will  observe  is  a  directory  trust. 

In  a  Tennessee  case,  the  Chancellor  (after  citing  ttie 
case  of  l  feud  crick  vs.  ('ant  cell.  10  Verger,  *263),  in  his 


opinion  says: 

-A  distinction  was  there  taken  between  directory 
and  discretionary  trusts  under  a  will,  and  all  the 
executors  were  held  responsible  where  the  trust  is 
directory,  because  all  are  bound  to  see  that  these 
directions  are  faithfully  carried  out;  whereas,  in 
matters  of  discretion,  each  is.  in  general,  respon¬ 
sible  for  his  own  exercise  of  discretion. 

“If.  however,  one  trustee,  even  in  the  case  ol  a 
discretionary  trust,  permit  another  to  retain 
funds  for  a  long  time,  without  seeing  that  the\ 
are  properly  invested  in  accordance  with  the  trust, 
he  will  thereby  make  himself  liable  for  ttie  tund 
if  a  loss  occur. 


Havs  vs.  Havs.  3  Tenn.  Cli.,  hi  &  32. 


So  where  two  trustees,  having  power  to  alter  and  vary 
a  trust  fund,  sold  it  out  for  that  purpose,  but  allowed 
ttie  produce  tn  be  received  by  one  atone,  and  it  was  not 
invested  as  directed,  it  was  held: 

“That  tin*  other,  who  failed  to  show  that  the 
fund  was  property  invested ,  was  bound  to  pay  the 
amount  into  court." 


The  Master  of  the  Rolls,  saying: 

“I  am  of  opinion  that  the  trustee  having  sold 
out  this  fund  in  1835,  and  having  allowed  the  pro¬ 
duce  to  come  to  the  hands  of  his  co-trustee,  with¬ 
out  seeing  that  it  was  duly  invested  on  proper 
securities,  as  directed  by  the  power,  must  be  treated 
in  the  same  manner  as  if  the  money  had  been  sold 
out  and  received  by  him  and  not  properly  invested. 
He  is  bound,  therefore,  to  bring  the  produce  of 
the  fund  info  Court,  by  way  of  security,  until  the 
Court  can  execute  the  trusts  of  the  settlement.” 

Wiglesworth  vs.  Wiglesworth.  16  Beav., 
269,  272. 

IV. 

Even  a  discretion  confided  to  trustees  jointly  cannot 
be  independently  exercised  by  one  alone. 

In  a  Michigan  case  it  is  (among  other  things)  held: 

“ A  discretion  confided  to  trustees  jointly  cannot 
be  independently  exercised  by  one  of  them  so  as 
to  ignore  another  even  with  the  consent  of  otiiers 
who  with  him,  would  constitute  a  majority.” 

t. 

The  Court  in  its  opinion  saying: 

“The  beneficiaries  under  a  trust  have  the  right 
to  be  kept  informed  at  all  times  concerning  the 
management  of  the  trust,  and  it  is  the  duty  of  the 
trustees  to  so  inform  them.  It  is  not  generally 
presumed  that  the  beneficiaries  have  such  infor¬ 
mation  from  independent  sources.  * 

“Under  this  trust,  as  written,  and  as  the  parties 
had  a  right  to  deal  with  it,  the  three  trustees  all 
stood  on  the  some  footing ,  and  were  all  equally 
entitled  and  bound  to  act.  *  *  *  Still  less  could 

Wesey  use  his  own  judgment  alone,  either  with 
or  without  the  consent  of  Whiting,  as  it  is  obvious 
he  has  done  to  a  considerable  extent. 

Any  business  calling  for  the  discretion  of  the  trus¬ 
tees  officially  could  not  be  thus  assumed  or  al¬ 
lowed.” 

Loud  vs.  Winchester,  52  Mich..  171.  183.  & 
185. 
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■  The  trust  maker  having  elected  not  to  permit 
a  distribution  of  the  funds  by  one  trustee  any  at¬ 
tempt  to  thwart  Ins  wisli  by  an  arrangement  be¬ 
tween  the  trustees  must  he  taken  on  Iheii  oiin in- 
sponsibililg.  Not  the  cestui  que  trust  hut  c  rus¬ 
hes  assume  the  burdens  which  ma>  result  I  on 
their  failure  to  perform  the  obligation  ot  .1  bust 
because  of  a  confidence  winch  they,  and  not  the 
trust  maker,  saw  lit  to  repose  in  a.  single  tiustn. 

Purdy  vs.  Lynch.  T'J  Hun.,  -/h. 


\  trustee  who  accepts  a  trust  is  liable  for  its  perform- 
ance  and  for  non  consequences  arising  from  its  jreacli. 
He  cannot  be  allowed  to  neglect  a  duty  winch  he  has  un¬ 
dertaken.  If  he  stands  by  and  permits  a  breach  ot  trust 
bu  his  co-trustee  he  becomes  responsible  for  that  breach 
of  trust,  for  he  undertook  the  performance  ot  a  duty 

which  he  did  not  perform. 

In  a  well  considered  case  il  was  held: 

■  \  trustee  who  stands  by  and  sees  a  breach  0/ 
trust  committed  by  his  co-trustee  becomes  respon¬ 
sible  for  that  breach  0/  trust. 

The  Master  of  the  Rolls  in  the  course  of  his  opinion 
saving: 

•Here  is  a  will,  the  terms  of  which  are  per¬ 
fectly  distinct  *  ’  '  The  two  executors  proved 

the  will  they  take  on  themselves  the  trusts ,  and 
the  duty  of  performing  it.  From  that  moment 
was  their  duty  to  do  all  that  was  necessary  lot 
II,;.  conversion  of  the  estate  into  money,  and  to 
see  Hie  dividends  duly  applied;  but  Botkin,  un- 

i,ig  the  will,  he  has  undertaken.  1  am  ot  opinion 
that  he  became  liable  for  the  performance  of  the 
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trusts,  and  for  arty  consequences  arisiny  from  a 
breach  of  them.  *  He  acquiesced  week  by 

week  and  year  by  year,  in  the  breach  of  trust  which 
his  co-executor  was  committing.  There  is  no  cor¬ 
rupt  motive — no  receipt  of  money  which  he  mis¬ 
applied  to  be  attributed  to  him.  but  he  undertook 
the  performance  of  a  duty  which  he  did  not  per¬ 
form.  I  his  is  no  small  blame;  a  man  can  not  be 
allowed  to  neylect  a  duty  which  he  has  undertaken. 
He  permitted  his  co-executor  to  carry  on  the  trade, 
and  consequently,  must  be  considered,  in  this 
Court,  a  party  to  this  breach  of  duty.  *  *  *  / 

am  of  opinion,  on  the  authorities  and  on  the  es¬ 
tablished  rules  of  the  Court,  to  which  it  is  not 
necessary  to  refer,  that  a  trustee  who  stands  by 
and  sees  a  breach  0f  trust  committed  by  his  co- 
trustee,  becomes  responsible  for  that  breach  o t 
trust ”  ' 

Hooth  vs.  Booth.  1  Beav..  125.  12X.  121)  &  130. 


In  a  Tennessee  case  the  Court  said: 

7  wo  trustees  are  appointed  to  execute  a  trust 
the  final  operation  ol  which  is  not  to  be  completed 
lor  years;  they  undertake  to  execute  it;  they  are  in¬ 
tended  a\  checks  on  each  other,  hare  an  equal  con¬ 
trol  over  the  fund,  are  mutually  bound  to  attend 
to  the  interest  of  the  trust,  and  shall  one  of  them  be 
permitted  to  go  to  sleep  a  tat  trust  everything  to  the 
management  of  his  co-trustee ,  and  when  in  the 
course  ot  ten  or  fifteen  years,  the  fund  having 
been  wasted  and  his  co-trustee  insolvent,  he  is 
called  upon  to  make  it  good,  shall  he  be  heard  to 
say  that  he  had  implicit  confidence  in  his  com¬ 
panion,  awl  permitted  him  to  retain  all  the  money 
and  appropriate  it  as  he  pleased .  and  that  he 
ought  not.  therefore,  to  be  charged?  Surely  not; 
it  is  neither  law  nor  reason.  This  is  what  Whar¬ 
ton  did,  and  this  is  his  excuse  and  reason  why  he 
should  not  be  made  liable  for  the  act  of  his  co¬ 
trustee.  We.  therefore,  think  that  Wharton  is 
bound  to  make  good  the  losses  occasioned  bv  Can¬ 
trell.” 

Deaderick  vs.  Cantrell.  10  Verger  (Tenn  ) 
272. 


So  in  a  later  case  the  same  Court  said: 

“The  lands  were  devised  to  be  sold  by  the  ex¬ 
ecutors  upon  the  best  advantage;  no  terms  of  sale 
are  specified,  no  time  fixed  at  which  the  trust  is 
to  be  completed  by  the  payment  of  the  money  to 
those  entitled  to  receive  it;  but  these  matters  are 
left  entirely  to  the  discretion  of  the  executors. 
They  proved  the  will,  undertook  the  execution  ot 
the  trust,  sold  the  land — this  they  were  compelled 
by  law  to  do  jointly — and  it  follows,  of  course,  it 
money  were  received  in  payment,  it  must  have 
been  received  jointly ;  it  notes,  they  must  have 
been  executed  to  them  jointly ,  and  the  payment 
could  not  have  been  received  by  one,  individually, 
without  the  act,  direction,  and  agreement  of  the 
other.  In  either  case  on  abuse  0/  the  trust  by  one 
makes  the  other  responsible  to  the  cestui  que  trust, 
upon  the  principles  as  laid  down  in  the  case  of 
Deaderick  and  others  against  Cantrell  and  others. 

“Upon  the  whole  view  of  this  case,  then  we  hold 
that  the  executors  are  jointly  responsible  for  the 
performance  of  the  trust,  and  for  any  abuses  that 
may  have  arisen  in  the  progress  of  its  execution:' 

Hughlett  vs.  Hughlett,  5  Humph.  (Term.), 
475. 

In  an  Ohio  case  the  Court  said: 

“Where  a  duty  is  specifically  enjoined,  and  the 
trustee  absolutely  neglects  that  duty ,  the  mere 
presence  of  good  intention  and  absence  ot  bad 
motive  will  not  be  sufficient  to  prevent  him  from 
being  held  guilty  of  breach  of  trust.'' 

Moeller  vs.  Poland,  80  Ohio  St.,  443. 

“A  trustee  cannot  justify  his  failure  to  perform 
the  duties  of  the  trust,  by  showing  that  no  one 

asked  him  to  perform  them.” 

Cotton  vs.  Hand.  92  S.  W.  Reporter,  266,  268. 

“I  think  it  necessary  to  make  an  observation 
upon  the  conduct  of  the  trustees,  who  are  de¬ 
fendants  in  this  case.  The  circumstances  which 
have  been  brought  before  the  Court  in  the  course 
of  this  investigation,  certainly  very  considerably 
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implicated  the  trustees  in  the  guilt  (1  do  not  mean 
of, «  total  neglect,  at  least,  of  the  duly 
which  they  look  upon  themselves  in  acceptinq  the 
trust  from  which  naturally  resulted  an  implied 
undertaking  to  execute  it  faithfully.  That  duty 
,ave  no*  *n  any  one  respect  performed. 
po  gross  are  the  circumstances  of  this 
case  on  the  pari  of  the  principal  defendant,  and 
so  negligent  have  they  (the  trustees)  been  in  pas¬ 
sively  suffering  them,  that  I  am  absolutely  com¬ 
pelled.  to  impute  to  them  knowledge  of  all  circum¬ 
stances  which  aggravate  the  conduct  of  the  de¬ 
fendant  Courts  /  consider  the  supine 

conduct  of  the  trustees  exceedingly  culpable;  and 
however  respectable  these  persons  may  be  in  life 
(and  I  think  that  aggravates  their  conduct)  thpy 
have  in  tins  case  been  proved  guillv  of  gross  neg¬ 
ligence  and  breach  of  trust.  *  *  •'  Nor  is  it  any 
excuse  for  the  trustee  who  has  not  taken  an  active 
pari  on  himself  in  the  course  of  these  transac- 
tions,  that  he  had  nothing  to  do  with  the  conduct 
of  the  other  to  whom  he  left  the  management  of 
the  matter;  for  where  several  trustees  leave  the 
entire  performance  of  the  duties  of  the  trust  to 
one  all  are  equally  responsible  for  the  faithful 
and  diligent  discharge  of  their  joint  and  several 
duty  by  that  one  to  whom  they  have  delegated  it  ” 
Oliver  vs.  Court.  8  Price.  127  to  173. 


In  a  case  where  there  were  four  trustees,  and  three  of 
them  appointed  Williams,  the  fourth,  treasurer,  autho¬ 
rized  him  to  collect  the  rents,  and  paid  no  further  at¬ 
tention  to  the  matter.  Williams  collected  $6,000.  of  the 
trust  fund,  applied  it  to  his  own  use.  became  insolvent 
and  died,  and  the  money  was  lost.  All  of  the  trustees 
were  held  responsible,  the  Court  in  its  opinion  saying- 


They  (the  respondents)  regarded  Williams  as 
aii  honest  and  responsible  man.  and  committed  the 
whole  matter  to  bis  charge  and  control.  It  is  ad¬ 
mitted  that  the  respondents  were  guilty  of  no  will- 
ul  misconduct  or  wrong.  The  question  under 
hese  circumstances  is.  are  they  responsible  for 
the  misconduct  and  defalcation  of  Williams? 


The  rule  of  responsibility  of  t  i*usl«M‘s  is  In  id  down 
in  Story’s  Equity.  517.  A  trustee  is  to  act,  in 
relation  to  the  trust  property,  with  reasonable 
diligence,  and  in  cases  ot  joint  Inis/,  with  due 
caution  and  vigilance,  in  respect  to  the  approba¬ 
tion  of.  and  acquiescence  in.  the  acts  ot  co- 
trustees:  for  if  he. should  deliver  ovei  the  u  holt 
management  to  the  others ,  mol  betray  supine  in¬ 
difference  or  gross  negligence  in  regard  to  the  in¬ 
terest*  of  the  cestui  t/ue  trust,  he  trill  he  held  re¬ 
sponsible. '  " 

Slate  rs.  Guilford.  15  Ohio. 

In  a  Pennsylvania  case,  upon  adjudication  of  an  ex¬ 
ecutor's  account  there  was  awarded  to  Hubert  Stewart 
and  James  McCartney,  as  trustees  under  the  will  of  James 
Beatty,  deceased.  $14.009.i(>  which  the  will  directed 
should  be  invested  in  good  real  estate  securities.  At  the 
time  of  the  award  the  entire  fund  was  in  the  hands  of 
McCartney,  who  was  at  that  period  a  man  of  excellent 
business  standing,  in  good  repute  financially  and  other¬ 
wise.  None  of  the  money  ever  reached  the  hands  ot 
Stewart;  and  none  of  it  was  invested  as  directed  in  the 
will:  though  McCarthney  represented  to  Stewart  that 
he  had  invested  it  all  in  first  mortgages  held  in  the  name 
of  the  estate.  Several  years  after  the  award  Stewart, 
removed  from  Philadelphia,  and  was  absent  some  0  or  / 
years.  During  this  period,  he  occasionally  returned,  and 
when  he  did  so.  he  inquired  of  his  co-trustee  in  regard 
to  the  trust,  and  always  received  the  same  reply,  that 
the  funds  were  invested  in  first  mortgages.  Stewart 
rested  securely  in  the  assurance  he  received  from  Mc¬ 
Cartney  (who  during  all  the  time  was  regularly  paying 
over  to  the  parties  entitled  to  the  income  its  full  equiva¬ 
lent)  that  the  fund  was  intact  and  safely  invested,  until 
1898.  when  he  discovered  for  the  first  time  that  lie  had 
been  deceived  by  McCartney ,  that  the  latter  had  not  in¬ 
vested  the  trust  funds,  but  had  misappropriated  them  to 
his  own  use,  with  the  result  that  they  were  lost  to  the 
estate.  The  auditing  judge  charged  both  accountants 


with  the  principal  sum  awarded  them  as  trustees. 
Stewart  appealed,  and  the  Appellate  Court  affirmed  the 
decree  of  the  court  below,  and  in  its  opinion  said: 

As  soon  as  the  final  award  was  made  to  the 
trust  fund,  it  became  the  duty  of  the- trustees  to 
mvest  the  money  in  the  way  pointed  out  bv  the 
will.  Making  the  investment  called  for  the  'exer¬ 
cise  of  discretion  and  judgment,  and  therefore  it 
was  to  he  the  act  of  both.  Especially  would  this 
hr  so  \\  ere  the  investment  to  be  made  as  appel¬ 
lant  subsequently  believed  on  the  representation  of 
McCartney  that  it  had  been  made,  in  real  estate 
securities.  Indeed  it  was  the  only  matter  in  con¬ 
nection  with  the  management  of  the  trust  that 
seems  to  have  called  for  the  exercise  of  discretion 
and  judgment.  *  *  *  It  is  a  fair  conjecture  at 

least,  that  it  was  this  matter  of  investment  that  led 
to  the  appointment  of  tiro  trustees  rather  than  one. 
Except  as  both  participated  in  the  selection  of  the 
reel  estate  securities,  it  would  be  in  the  power  of 
either,  through  incompetency,  or  willful  miscon¬ 
duct,  to  inflict  loss  on  tin’*  estate  by  the  acceptance 
of  securities  worthless  or  inadequate.  Manifestlv 
not  only  the  first,  but  the  most  important  duty  of 
the  trustees  acting  jointly  was  to  decide  upon  the 
character  of  the  investment  to  be  made,  and  make 
;(•  *  *  '  The  question  then  that  arises  is— was 

the  failure  ot  appellant  (Stewart)  to  make  or  re¬ 
quire  a  prompt  investment  of  the  fund  in  accord¬ 
ance  with  the  terms  of  the  will  a  negligent  omis¬ 
sion  of  duty?  This  question  admits  of  but  one 
answer;  the  duty  was  unmistakable,  it  was  not 
performed,  and  no  sufficient  excuse  is  given  for 
its  omission.  The  failure  of  appellant  (Stewart) 
so  to  art  was  negligence,  and  in  view  of  all  the 
circumstances  of  the  case,  it  must  be  held  to  have 
been  supine  negligence.  The  question  remains— 
is  the  loss  to  the  estate  through  McJ'artneifs  mis¬ 
conduct  fairly  traceable  to  this  neglect  of  duty  or, 
the  part  of  appellant  (Stewart)  ?  It  is  that  which 
made  it  possible.  Had  the  investment  been  made 
m  any  of  the  securities  named,  certainlv  the  loss 
could  not  have  happened  in  the  way  it  did.  That 
it  would  still  have  been  possible  for  the  co-trustee 
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to  have  despoiled  the  estate  in  some  other  way,  is 
of  no  consequence  in  the  present  inquiry.  We 
know  how  lie  did  despoil  it.  and  that  the  oppor¬ 
tunity  for  so  doing  came  to  him  in  consequence  of 
appellant's  (Stewart’s)  failure  to  invest  the  funds 
ns  ho  tens  in  dull/  bound.  The  case  admits  ot  but 
one  conclusion .  and  it  is  property  expressed  in  the 
decree  surchargi ng  appellants  frith  the  loss  then 


occasioned." 

Heattv's 


Kstate.  214  Pa.  St.,  451,  452,  &  453. 


A  testator,  by  his  will,  gave  the  residue  of  his  property 
to  three  trustees,  whom  he  appointed  executors,  upon 
trusts  to  sell  and  invest  the  same  and  pay  the  income 
thereof  to  his  widow  for  life,  and  after  her  decease,  to 
his  children.  One  of  said  trustees  almost  exclusively 
acted.  The  proceeds  of  the  estate  w\as  suffered  by  two 
of  them  to  remain  in  the  hands  ot  the  third.  wrho  ulti¬ 
mately  became  insolvent.  Held : 

“That  inasmuch  as  it  was  the  fluff/  of  the  three 
trustees  to  have  explained  to  their  cestuis  que  trust 
what  their  rights  were,  and  as  they  had  not  done 
so  there  was  nothing  in  the  conduct  of  the  chil¬ 
dren  to  deprive  them  of  their  remedy  against  the 
three  trustees,  who  were  accordingly  declared  to  he 
jointly  and  severally  liable  to  make  good  the  de¬ 
ficiency." 

The  Chancellor  in  his  opinion  said: 

“ They  (the  three  trustees)  were  all  guilty  of  a 
breach  of  trust,  in  not  taking  care  that  the  trust 
of  the  residue  was  satisfied  by  the  investment  of 
the  property  in  proper  securities.  The 

circumstance  of  the  money  having  been  placed 
and  always  remaining  in  t  lie  hands  ot  New  sham 
does  not' exonerate  the  other  trustees  in  whose 
hands  it  ought  to  have  been  but  teas  not ,  and 

therefore  they  are  responsible." 

Burrows  vs.  Walls,  5  De  Gex,  MacNaugh- 
ten  &  Gordon,  233,  249,  255. 

S.  P.  Lewis  vs.  Xobhs.  8  Ch.  Div.  (L.  R.), 
591  &  594. 


A  Bill  was  filed  against  two  trustees,  Lamprell  and 
Holmes  to  make  them  account  for  the  proceeds  of  trust 
assets  received  and  misapplied  by  Lamprell .  Holmes,  by 
his  answer,  stated  that  he  had  become  a  trustee  at  plain¬ 
tiff  s  request,  and  on  the  understanding  that  he  was  to 
have  no  trouble  or  responsibility  in  carrying  out  the 
trusts,  which  were  to  be  borne  by  Lamprell.  It  was 
held: 

that  they  were  both  liable,’  the  Master  of  the 
Rolls,  in  his  opinion,  saying: 

This  is  one  of  those  painful  cases,  which,  un¬ 
fortunately,  this  Court  has  constantly  to  deal  with, 
where  trustees,  innocent  of  any  desire  to  benefit 
themselves,  have  failed  to  perform  their  duties; 
the  Court  is  compelled  to  make  them  responsible. 
It  is  constantly  argued  by  counsel,  but  the  conclu¬ 
sion  is  as  constantly  rejected  by  the  Court,  that  a 
person  who  acts  is  not  an  active  trustee,  and  is 
not  liable,  because  he  had  only  acted  for  conform¬ 
ity  s  sake.  It  is  a  contradiction  in  terms  to  say. 
that  a  trustee  who  acts  is  not  an  active  trustee;  by 
taking  upon  himself  the  office  of  trustee,  and  act¬ 
ing,  lie  becomes,  in  that  transaction  at  least,  an 
active  trustee,  and  is  bound  properly  to  perform 
all  the  duties  appertaining  to  his  office.  * 

/  must  make  a  decree  for  payment ,  with  costs. 
both  against  Holmes  and  Lamprell 
Trutch  vs.  Lamprell,  20  Beav..  116  &  118. 

Testator  named  Mary  E.  Earle  (his  widow)  and  Wm. 
P.  Earle  and  Charles  B.  Dodd  as  his  executors,  and  di¬ 
rected  them  to  invest  1/3  of  his  property  and  pay  the  in¬ 
come  thereof  to  his  widow  during  her  life,  and  to  divide 
the  residue  equally  among  his  7  children,  the  share  of 
each  to  he  invested  by  said  executors — the  income  ap¬ 
plied  to  the  support  and  education  of  said  beneficiaries 
and  the  principal  to  be  paid  over  to  them  at  stated 
periods.  In  1861  said  Executors  accounted  before  the 
court  and  a  decree  was  entered  on  April  25,  1861,  settling 
their  final  accounts.  Almost  immediatelv  thereafter 
Dodd  who  had  removed  from  tie*  State  and  become  a 


non-resident  was,  with  Ins  own  assent,  relieved  and  re¬ 
moved.  and  his  letters  revoked — the  estate  had  sustained 
no  loss  up  to  the  time  of  Dodd's  removal.  Thereafter  the 
estate  was  left  in  the  hands  of.  and  allowed  to  he  at¬ 
tended  to  by  Mrs.  Earle's  two  sons.  M.  D.  Earle  and  J.  E. 
Earle,  under  whose  administration  the  losses  occurred  by 
investments  in  second  mortgages  and  morgages  on  va¬ 
cant  lots,  which  were  insufficient  securities. 

Win.  P.  Earle  contended  he  was  not  liable  because  be 
never  had  possession  of  the  funds  or  securities  belonging 
to  the  estate,  that  after  the  accounting  of  the  executors, 
he.  Win.  P.  Earle,  did  not  take  upon  himself  the  exe¬ 
cution  of  the  trusts  created  by  the  will,  and  that  alter 
Dodd's  retirement  the  whole  management  of  the  estate 
was  in  the  hands  of  Mrs.  Earle  and  her  said  two  sons, 
and  that  his  own  position  was  merely  passive ,  he  tak¬ 
ing  no  active  part  in  the  administration  of  the  estate. 
The  Appellate  Court,  in  its  opinion,  says: 

•*Mr.  W  in.  P.  Earle  by  accepting  the  othce  ot 
Executor  and  qualifving  as  such,  also  accepted  the 
trusts  conferred  upon  the  executors,  lie  rendered 
his  account  as  Executor,  wherein  he  charged  him¬ 
self  jointly  with  his  co-executor  and  executrix 
with  the  funds  of  the  estate,  and  was  by  the  decree 
of  the  surrogate  charged  therewith,  and  directed 
us  to  their  disposition.  He  thus  became  bound 
jointly  with  the  executrix  to  execute  the  decree, 
or  to  discharge  himself  in  some  legitimate  wag 
(nan  the  duties  of  the  trust.  Instead,  however,  ot 
taking  anv  steps  to  relieve  himself  from  this  ob¬ 
ligation  lie  continued  to  act.  *  *  *  He  now  as¬ 

serts  that  the  funds  of  the  estate  went  into  he 
hands  of  his  co-executrix.  Mary  E.  Earle,  and  that 
an  Executor  is  liable  only  for  his  own  acts  and 
defaults,  and  not  for  those  ot  a  co-executor. y>ryo/ 
funds  collected  by  a  co-executor  or  trustee. 

Dv  the  silent  acquiescence  of  both  the  appellant 
Win  P  Earle)  and  Mrs.  Earle,  and  with  the 
knowledge  of  the  appellant,  the  funds  were  per¬ 
mitted  to  be  administered,  first  by  Morris  D.  Earle 
and  then  by  James  Earle,  under  (chose  adnunis - 


tration  the  losses  appear  to  have  occurred.  *  *  * 

He  (Wm.  P  Earle)  owed  a  dutv  to  the  infants 
whose  property  the  testator  had' intrusted  to  his 
(  barge,  to  see  so  tar  as  was  in  his  power  that  it 
ivas  not  squandered  or  wasted  In/  improvident 
and  illegitimate  investments.  *  *  *  rpjle 

appellant,  as  is  lound  by  the  trial  judge,  did 
not  take  possession  of  any  part  of  tin*  funds  of 
the  estate,  or  give  any  direction  about  their  in¬ 
vestment.  hut  wholly  neglected  to  take  any  care 
oi  custody  ot  such  funds,  or  of  the  bonds  and 
mortgages,  and  now  professes  to  have  acted  upon 
(he  supposition  that  trom  the  time  of  the  account¬ 
ing  he  was  free  from  responsibility  for  the  estate _ 

the  proceeds  were  allowed  to  be  collected  first  by 
Morris  I).  Earle  until  he  was  taken  sick,  and  then 
by  James  Earle,  who  assumed  charge  and  invested 
and  reinvested  the  funds  sometimes  in  bonds  se¬ 
cured  hv  second  mortgages,  sometimes  on  unim- 
pioved  property,  and  sometimes  on  property  in 
New  Jersey,  which  invest tne nts  resulted  in  a  dirge 
loss. 

A  trustee  should  act  in  relation  In  a  trust  prop¬ 
erty  with  reasonable  diligence,  and  in  case  of  a 
joint  trust  he  must  exercise  due  caution  and  vigi¬ 
lance  in  respect  to  the  approval  of.  and  acquies¬ 
cence  in.  the  acts  of  his  co-trustees,  for  it  he 
should  deliver  over  the  whole  management  to 
others,  and  betray  supine  indifference  or  gross 
negligence  in  regard  to  the  interests  of  the  cestui 
que  trust,  he  will  he  held  responsible. 

“We  think  the  evidence  warranted  a  finding  that 
tie*  estate  was  lost  through  negligence  on  the  part 
of  the  executrix  and  the  appellant  Win.  P.  Earle), 
neither  of  them  having  paid  any  attention  to  its 
safety,  and  both  having  trusted  blindly  to  the  man¬ 
agement  ot  James  Earle,  and  the  cause  of  the  loss 
was  his  investments  in  second  mortgages  and 
mortgages  on  vacant  lots,  w  hich  were  insufficient 
securities/’ 

Earle  vs.  Earle,  fid  X.  Y.  is  Sickels)  104  & 
110  to  113. 


in  a  suit  against  two  co-trustees.  Finch  and  llayicard 
seeking  to  make  both  replace  (lie  trust  tuud  it  was  lull. 

The  two  trustees  having  executed  a  release  lor  I  n.  I 
money  but  one  alone  having  obtained  possession  ol  it. 
and  he  having  invested  it  on  improper  seeur,  > -  hat  i 
other  was  liable,  for  it  was  Ins  duty  to  sec  that 
properly  invested. 

The  Master  of  the  Hulls,  in  his  opinion,  said: 

•  \lr.  Follett  puts,  in  very  broad  hjrms  an  ar- 
■  mmeiit  to  this  effect:  He  says  the  plaintifl.  Mr. . 
Thompson,  knew  perfectly  well  wha d  was  don 
iiul  isve  that  Mi*,  tmeh  did  not  know  it  a  ni 
better  than  she  did.  and  that  therefore  lie  is  no 
more  liable  than  the  plaintiff.  Aoie  that  is  a  mis¬ 
apprehension  of  the  duties  and  the  °‘ 

li  e  trustees  and  the  cestui  que  trust.  1  hat  is  toi 
m  o  whal  were  the  duties  of  a  trustee,  hurl, 
accented  the  trust,  and  it  was  his  duty  with  the 
C)f  Mrs.  Thompson,  to  lay  out  the  mone> 
&(.  He  is  told  that  it  lias  been  done,  but  does  that 
exonerate  him  from  seeing  that  it  was  done. 

'"■"Jkvas  suggested  that  Mrs.  Thompson  never 
went  to  Finch  or  told  him  to  inquire  into  the  maf¬ 
ic,.  fcc  6;e.  Even  if  she  had  not  done  so.  she  is 
0rt  to  be  prejudiced :  it  is  not  the  business  ol  a 
cestui  ,,ue  trust  to  inform  a  trustee  ol  his  dul> 

It  was  his  duty,  without  an y  request,  to  si  t  that 
the  money  Imd  been  laid  out  on  proper  and  suffi¬ 
cient  security.  Probably  everybody  trusted  H 
ward,  who  was  then  in  good  circumstances  and 
credit  and  Finch  believed  that  everything  had 
been  properly  done:  but  that  does  not  exonerate 
|,ln,  the  trustee,  from  seeing  that  the  money  had 
been  properly  invested  on  real  security,  which  it 
was  his  dulv  to  do.  *  *  *  The  statement  made 

)»v  Mr  is.  tlmt  he  did  dul>  " 

monev :  that  statement  was  false  and  tf  was  the 
ilnt a  of  the  co-trustee  to  ascertain  the  com 
ness  of  it  awl  to  see  that  it  had  been  done. 

•  When  a  person  is  made  a  trustee,  and  Ihere 
being  1.500  I.  in  the  hands  of  his  co-trustee,  lie  is 
to|d  that  the  money  is  properly  invested,  would 
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that  bo  a  sufficient  answer  for  the  trustee  to  sav. 
that  he  was  satisfied  with  that  statement,  though 
foi  a  series  ot  ten  years  lie  had  taken  no  steps 
to  ascertain  whether  it  was  true?  I  apprehend 
that  he  vvould  not  be  justified  in  that,  and  that 
it  was  his  duty  to  see  that  the  money  lias  been 
duly  invested  according  to  the  trusts  of  which 
he  had  undertaken  to  perform,  and  that  if  he  al¬ 
lows  the  matter  to  go  on  for  a  long  series  of  vears 
without  having  verified  the  truth  of  the  statement, 
this  Court,  whatever  regret  it  may  feel  under  the 
circumstances,  must  make  him  liable  for  it  ” 

Thompson  vs.  Finch.  22  Beav..  316  to  318 
and  324  to  327. 


In  a  California 


case  the  Court  in  its  opinion  said: _ 


It  must  be  field  that  the  investment  of  the  trust 
funds  in  these  bonds  by  Spence  was.  in  effect,  a 
dealing  by  the  trustee  with  the  funds  of  his  bene¬ 
ficiary  for  his  own  advantage — a  loan  of  monev 
to  himself. 

J  he  court  finds  that  the  plaintiff  (Bermingham) 
b\  his  negligence  enabled  Spence  to  use  the  moneys 
of  the  trust  in  his  the  purchase  of  the  bonds,  and 
that  on  the  death  of  Spence  lie  adopted  and  ap¬ 
proved  the  purchase,  and  accepted  the  bonds  as  an 
investment  for  the  beneficiary;  and  thereupon  held 
that  the  plaintiff  (llermingham) .  as  well  as  the  es¬ 
tate  6f  Spence ,  is  liable  to  the  beneficiary  for  the 
amount  of  the  investment,  with  interest  thereon. 

*  They  (the  trustees)  took  the  trust  estate 
into  their  management  in  1885.  and  although  there 
was  no  express  agreement  between  them  that  each 
should  have  the  exclusive  management  and  con¬ 
trol  of  a  portion  of  the  property,  the  retention  bv 
each  of  the  estate  then  in  his ‘hands,  as  well  as 
its  subsequent  management  and  control,  was 
mutually  assented  to,  and  in  this  manner,  and  bv 
reason  of  such  permission  and  assent.  Spence  was 
enabled  to  make  the  investment.  It  was  not  neces¬ 
sary  that  there  should  have  been  an  express  agree¬ 
ment  between  them  for  a  division  of  the  manage¬ 
ment  of  the  estate  in  order  that  one  should  be 
liable  for  the  acts  of  the  other.  *  *  *  His 


i  Bmninghiini's)  dulq  toward  the  hcncftcianj  re¬ 
quired  him  to  moke  himself  acquainted  with  the 
fund,  and  to  examine  into  its  condition  and  nicest - 

my\w  court  would  very  properly  assume,  either 
that  he  must  have  learned  about  this  investment 
and  its  character,  and  that  Spence  had  in  reality, 
been  loaning  the  money  to  himselt.  or  Ilia  lie  had 
hern  neqtiqent  ill  failing  to  make  the  investigation. 

*  *  *'  \s  the  Court  found  that  by  reason  ol  Hie 

nerdinence  of  the  plaintiff  (Bermingham)  he  was 
equally  liable  with  the  estate  of  Spence  lor  he 
amount  invested  in  the  bonds,  and  eliminated  the 
bonds  and  the  amount  invested  in  their  purchase 
from  the  account,  it  properly  held  that  the  bene- 
ficiarv  is  entitled  to  a  judgment  for  this  amount 
against  each.  *  *  *  Since  ttie  liability  ol  the 

plaintiff  (Bermingham)  resulted  Irom  his  nec/li- 
) l cnee  in  permitting  the  investment  by  Spence ,  he 
cannot  allege  such  necjliqence  as  a  reason  why  tie 
should  not  be  liable  until  the  estate  ot  Spence  has 
been  exhausted.  The  beneficiary  is  entitled  to  he 
immediate  enjoyment  of  his  property,  and  the 
plaintiff  (Bermingham)  rather  than  lie.  should 
bear  the  loss  or  inconvenience  of  any  delay. 

Bermingham  vs.  W ilcox.  12HCal.,  i/l  lo-no. 

In  a  Tennessee  case  it  was  held: 

That  a  trustee  who  accepts  a  trust  and  identities  himselt 
with  it.  can  not  escape  responsibility,  it  he  permits  his 
associate  in  the  trust  to  keep.  use.  or  appropriate  to  him¬ 
self.  the  trust  fund,  or  any  portion  thercot. 

The  Court,  in  its  opinion,  saying  : — 

“The  only  question  in  this  case  is  as  to  the 
liability  of  Daniel  Montyomenj  as  co-trustee  with 
James' Howard  for  the  trust  fund  wasted  by  the 
latter.  *  *  *  Should  he  be  made  liable  tor 

money  received  by  his  co-trustee?  We  hold  it 
dear.'  bv  well-settled  principles,  that  he  should. 
\\’e  are  aware  of  no  case  where  the  courts  hn\e 
exonerated  a  joint  trustee ,  under  such  a  state  ot 
facts  To  do  so  would  frustrate  the  principle,  it 
not  tie*  onlv  reason,  a  man  could  have  for  making 
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two  trustees  instead  of  one.  His  aim  is  to  secure 
t lie  united  ability,  watchfulness,  responsibility  and 
attention  of  tiro  Iruslv  men  in  the  business  com- 
mitted  to  them.  If  one  can,  after  accepting  the 
trust  and  identifying  himself  with  it.  by  sales  and 
settlements,  and  the  reception  of  fees ,  he  permitted 
to  escape  all  responsibility,  just  because  he  per¬ 
mits  his  associate  in  the  trust  f<>  keep,  and  use, 
and  appropriate  the  means,  then,  in  place  of  hav¬ 
ing  any  advantage  from  the  appointment  of  two, 
by  way  of  additional  security,  the  danger  and 
hazard  to  the  fund  are  increased — at  least  no  addi¬ 
tional  security  is  afforded. 

McMurray  vs.  Montgomery.  2  Swan  (Tenn.), 
375  6c  376. 


“It  is  the  duty  of  one  trustee  to  protect  the  trust 
estate  from  anv  misfeasance  bv  his  co-trustee, 
upon  being  made  aware  of  the  intended  act.  by 
obtaining  an  injunction  against  him;  and  if  t he 
wrongful  act  has  been  already  committed,  to  take 
measures,  by  suit  or  otherwise,  to  compel  the  resti¬ 
tution  of  the  property  and  its  application  in  the 
manner  required,  by  the  trust." 


Smith  vs.  Pettigras.  34  X.  J..  Eij. 


In  a  Delaware  case  the  liability  of  the  estate  of  Rachel 
Seal  (who  had  been  a  co-trustee  under  a  will)  was  con¬ 
tested  by  the  answer  upon  the  ground  that  she  was  wholly 
ignorant  that  Joshua  T.  Seal  (her  co-trustee)  had  col¬ 
lected  the  Bancroft  bond  and  mortgage,  and  that  the 
monev  having  been  duly  invested  she  was  not  bound  for 
the  act  of  her  co-trustee  in  collecting  it.  in  which  she 
had  no  participation,  but.  on  the  contrary  was  ignorant 
of  it.  At  the  hearing  complainant’s  counsel  contended : — 
“A  breach  of  trust  may  consist  as  well  in  mere  negligence 


as  in  active  default ,  and  this  we  charge  against  Mrs.  Seal 


that  in  part  through  her  own  neglect  of  duty  the  trust 


fund  has  been  lost.  The  trust  was  one  for  continued  in¬ 


vestments  during  the  life  of  Mrs.  Sharon,  the  interest  to  be 
paid  to  her  for  life.  The  safety  of  the  investment  and 
due  payment  of  interest  was  the  duty  of  all  the  trustees 
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equally.  When,  therefore,  Joshua  T.  Seal  collected  the 
Bancroft  bond  and  mortgage  it  became  the  duty  of 
ttie  trustees  to  see  to  its  re-investment.  tins  Mrs.  Seal 
failed  to  do.  From  the  time  of  its  first  investinen  (  '  c. 
13th  1843).  stie  gave  no  further  attention  to  the  unr. 
Her  ignorance  of  the  fact  that  Joshua  T.  Seal  had  called 
it  in  affords  no  excuse;  for  the  fact  appeared  by  his  satis¬ 
faction  of  the  record,  and  she  could  have  known  and,  as 
co-trustee,  was  bound  to  know  the  condition  of  the  fund. 
Ignorance  of  the  act  or  default  of  a  co-trustee  is  held 
not  to  be  an  excuse  where  such  ignorance  results  from 
neglect.” 

The  Chancellor  held  as  follows: — 

Mere  negligence  of  a  trustee,  as  well  as  his 

active  default,  may  be  a  breach  of  trust. 

“2.  Ignorance  of  the  act  or  default  ot  a  co-trus- 
Ire  is  no  excuse ,  if  that  ignorance  results  fiom 

nt  '3  Thai  the  co-trustee,  who  had  given  no  atten¬ 
tion ’to  the  fund  after  its  original  investment  was 

liable." 

And  the  Chancellor  considered: — 

•  Thai  the  ignorance  of  Mrs.  Seal  was  no  defence, 
it  being  the  result  of  her  negligence,  which  o/  itself 
was  a  breach  of  trust,  and  that  she  was  chargeable 
with  a  loss,  which  her  diligence  might  have  pre¬ 
vented.  He.  therefore,  granted  a  decree  charging 
|,,r  State,  as  well  as  Joshua  T.  Seal,  with  the  trust 

fund  and  its  interest.  " 

Richards  vs.  Seal.  ~  Del.  Cli..  A>(>  to 

••The  same  principle  which  prohibits  a  trustee 
from  giving  up  the  control  of  the  trust  estate  to  a 
stranger  also  prohibits  him  from  supinely  leaving 
it  to  his  co-trustee.  For  when  trustees  are  ap¬ 
pointed.  the  properly  is  committed  to  the  charge  ot 
all.  and  the  ceslui  que  trust  is  entitled  to  the  vigi- 

lence  of  all.” 

Adams  Equity,  p.  58. 

‘  The  will  was  proved  by  the  three  executors;  and 
it  is  perfectly  clear  upon  the  evidence  that  all  three 


acted  in  the  administration  of  the  estate.  The  resi¬ 
due  appears  to  have  been  ascertained,  and  the  resi¬ 
due  remained  in  the  hands  of  Wright,  one  of  the 
executors,  and  in  consequence  of  his  bankruptcy, 
[he  ^ whole  or  a  great  part  of  it  has  been  lost. 

It  seems  to  be  perfectly  clear  upon  the 
evidence,  that  two  ot  them  permitted  that  residue 
to  remain  in  the  hands  of  the  third.  It  is  a  very 
short  case,  and  on  those  settled  principles  on  which 
this  Court  acts,  I  can  have  no  doubt  whatever:  but 
that  the  two  executors  are  liable  for  the  loss  which 
was  incurred  by  the  bankruptcv  of  the  third. 

These  trustees  are  liable  to  make  good  the 
loss  which  has  been  sustained  by  the  bankruptcv 
of  Mr.  Smith  Wright.”  ‘  ‘ 

Lincoln  vs.  Wright.  4  Beav.,  430  to  432. 

“The  trust  maker  having  elected  not  to  permit 
a  distribution  ot  the  funds  by  one  trustee,  any  at¬ 
tempt  to  thwart  his  wish  by  an  arrangement  be¬ 
tween  the  trustees  must  be  taken  on  their  own  re¬ 
sponsibility.  Not  the  cestui  que  trust,  but  the  trus¬ 
tees  assume  the  burdens  which  may  result  from 
their  failure  to  perform  the  obligation  of  a  trust  be¬ 
cause  of  a  confidence  which  the)/,  and  not  the  trust 
maker,  saw  fit  to  repose  in  a  single  trustee.” 

Purdy  vs.  Lynch,  72  Hun.,  270. 

“He  (the  trustee)  is  to  act  in  relation  to  the  trust 
property  with  reasonable  diligence,  and  in  case  of 
a  joint  trust,  he  must  exercise  due  caution  and  dili¬ 
gence  in  respect  to  the  approval  of  and  acquies¬ 
cence  in  the  act  of  his  co-trustees:  for  if  he  should 
deliver  over  the  whole  manaqement  to  the  others, 
and  betray  a  supine  indifference  or  gross  neg/i- 
gence  in  regard  to  the  interest  of  the  cestui  que 
trust  he  will  be  held  responsible.” 

Story’s  Eq.  Jur.,  Sec.  1275. 

VI. 

The  trust  itself  is  the  charter  of  the  powers  and  duties 
f  the  trustees. 


Iii  a  cast*  derided  in  l!)Ol  in  Maim*,  the  court.  speak¬ 
ing  through  Mr.  .lustice  Whitehouse,  said: 

••](  is  an  elementary  principle  in  the  law  ot 
trusts,  that  'under  the  general  obligations  ot  car¬ 
rying  tli**  trust  into  execution,  trustees  art*  hound, 
iii  the  lirst  place,  to  conform  strictly  to  the  direc¬ 
tions  of  Mu*  trust  *  *  *.  The  trust  itself,  what¬ 

ever  it  ht*.  constitutes  tie*  charter  ot  the  trustees 
powers  and  duties:  from  it  he  derives  the  rule  ot 
his  conduct :  it  prescribes  tie*  extent  ami  limits  of 
Ids  authority:  it  furnishes  lie*  measure  ol  his  obli¬ 
gations.  *  *  *  *  A  trustee  can  use  the  property 

only  for  the  purpose  contemplated  in  He*  trust  and 
must  conform  to  the  provisions  of  the  trust  in 
their  trie*  spirit,  intent,  and  meaning,  not  merely 
in  their  letter.'  2  Pomeroy’s  Kq.  Jur..  Sec.  1002." 

Murphy  rs.  Delano.  9o  Me..  2do. 

VII. 

When  A etc  trustees  are  substituted  for  and  in  the  place 
of  old,  such  neu:  trustees  are  bound  to  look  into  the  trust 
documents  and  papers  to  ascertain  the  extent  of  the  trust 
property  so  committed  to  their  custody,  and  to  observe, 
obev  and  carry  out  the  terms,  provisions  and  directions 
of  the  trust  instrument  which  created  the  trust,  and  to 
respect,  observe  and  tollow  it  as  the  law  ol  then  being. 

The  Court.  Kekewith.  J..  defines  the  duties  of  New  trus¬ 
tees.  as  follows: 

“I  think  that  when  persons  are  asked  to  become 
new  trustees,  they  are  bound  to  inquire  of  what 
the  properly  consists  that  is  proposed  to  be  handed 
over  to  them,  and  what  are  the  trusts. 

“TheiJ  oiu/ht  also  to  look  into  the  trust  docu¬ 
ments  and  papers  to  ascertain ,  what  notices  ap¬ 
pear  among  them  of  incumbrances,  and  other  mat¬ 
ins  atfeetino  the  trust.  " 

Hollis  vs.  Lloyd.  39  Ch.  Division  (Law  Re¬ 
porter).  091. 

In  a  Virginia  case  James  11.  Bentley  had.  by  deed,  set¬ 
tled  certain  property  to  the  separate  use  ot  his  wile,  Mai\ 


E.,  for  Iht  life,  with  remainder  to  her  children,  and  in 
(lie  year  1851  Thomas  B.  Howe ,  was  appointed  hy  the  Cir- 
cuil  Court  of  Gloucester  County  trustee  muter  the  (teeth 
and  amongst  the  trust  property  which  came  to  his  hands 
were  $400.,  in  money.  He  acted  as  trustee  until  some 
time  in  February.  1855.  when  lie  was  removed  and  dis¬ 
placed  hy  order  of  court  and  Thomas  S.  Taliaferro  was 
appointed  and  substituted  as  trustee  in  his  place.  Said 
Thomas  B.  Rowe,  during  his  trusteeship,  had  lent  said 
$400.  to  a  firm  of  which  his  brother.  William  H.  Rowe, 
was  a  member,  and  upon  his  removal  he  directed  his 
said  brother  to  settle  for  it  with  said  Taliaferro,  as  sub¬ 
stituted  trustee.  Rowe  did  not  pay  the  $4(ju.  in  money  to 
Taliatei i o,  but  Jaliaterro  received  a  bond  of  a  certain 
Thomas  Hall  for  the  amount,  and  gave  said  William  It. 
Rowe  a  receipt  for  the  $400.  Hall  died  a  few  months 
afterwards;  and  in  October,  1856,  Taliaferro  recovered 
a  judgment  upon  the  bond  tor  the  amount  against  Rowe 
as  administrator  ol  Hall,  upon  which  an  execution  was 
issued  which  was  returned  “no  effects.'*  In  1871.  Mrs. 
Bentley,  and  her  children  sued  both  Thomas  R.  Rowe, 
the  former  trustee ,  and  Thomas  S.  Taliaferro,  the  sub¬ 
stituted  1  /  ustee 9  for  a  settlement  of  their  accounts  as  trus¬ 
tees.  It  was  held: 

“1.  Both  Rowe  and  Taliaferro  were  guiltij  of  a 
breach  of  trust  in  the  transfer  and  receipt  of  the 
bond  ol  Hall,  and  are  liable  for  the  amount  to  the 
cestui  que  trust." 

y.  The  statute  of  limitations  is  not  a  bar  to  the 
claim  as  to  either  of  the  trustees. ” 

The  Court  of  Appeals,  in  its  opinion,  saying: 

\o  portion  ol  this  money,  nor  of  the  interest 
which  has  accrued  thereon  since  the  first  day  of 
January,  1855.  has  ever  been  paid  to  the  cestui  que 
trust  by  either  of  the  trustees,  and  this  suit,  com¬ 
menced  in  February,  1871,  against  the  trustees  to 
enforce  payment  resulted  in  a  decree,  &c.,  for  the 
principal  sum  and  interest.  It  is  this  decree  of 
which  appellant  complains. 
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-■11  was  his  duty,  and  a  plain  one.  as  soon  as  the 
new  trustee  was  appointed,  to  account  "l1!'  h'" 
and  make  payment  of  the  trust  mone\  in  hi 
hands.  He  insists  that  he  make  such  payment, 
and  that  the  decree  against  him  was  theietore 
erroneous.  We  do  not  propose  to  go  into  I lie  v\i- 
dence.  &<:..  which  it  is  claimed,  establishes  the  pay¬ 
ment  to  his  successor  in  the  trust.  II  is  sufficient 
lo  say  that  in  our  opinion  il  falls  tar  short  o  re¬ 
lieving  him  of  the  liability  to  the  cestui  que  trust 
for  which  he  has  been  called  to  account  m  this 
suit  Instead  of  paying  the  money  as  lie  should 
have  done,  he  left  it  with  his  brother,  who  was  a 
member  of  a  firm  lo  whom  the  money  had  been 
lent  in  violation  of  the  trust  without  security  o I 
any  sort  to  arrange  and  settle  the  matter  with  the 
trustee  to  whom  payment  was  to  be  made  I  II 
arrangement  made  was  to  turn  over  to  the  trustee 
the  unsecured  bond  of  a  third  party  of  doubt  ul 
solvency,  which  was  never  collected,  and  thus  the 
trust  fund  was  first  illegally  to  hazard  and  finally 
lost.  This  was  a  palpable  breach  of  trust  in  which 
both  of  the  trustees  actively  participated,  and 
thereby  incurred  a  joint  and  several  liability  to  the 
cestui  que  trust. 

•William  H.  Rowp  was  the  agent  ot  the  ap- 
pelhint  in  making  this  arrangement.  I  was 
through  him  that  the  appellant  procured  from 
Taliaferro  the  receipt  upon  which  lie  so  much 

1-fle  cannot  he  allowed  to  claim  a  benefit,  and  at 
the  same  time  repudiate  the  agency  through  which 

''  " Rut '  it 'is  further  insisted  by  the  learned  counsel 
for  the  appellant,  that  if  the  evidence  does  not 
establish  the  payment,  the  appellant  is  protec  < 
bv  laches,  lapse  of  time,  and  the  statu  e  ot  limi¬ 
tations.  relied  on  in  his  answer  to  the  bill. 

•  In  cases,  however,  of  direct  or  express  hosts 
such  us  are  known  and  cognizable  only  in  ‘ourt. 
of  equity,  while  they  are  subsisting,  as  between 
trustee  and  cestui  que  trust,  t he  statute  of  uni  a 
tions  lias  no  application  and  nojenglh  of  mje  ^ 
a  bar  citing  authorities)  •  In  tin  lij-lil  o 

these  authorities  Hie  act  of  limitations  cannot  avail 


the  appellant  as  a  defense  against  the  claim  of  the 
cestui  que  trust  in  this  case.  He  cannot  rest  alone 
on  his  adverse  claim  set  up,  as  he  alleges,  on  the 
termination  of  his  trust  and  the  appointment  of  a 
new  trustee.  He  had  to  account  with  this  trustee 
and  to  turn  over  to  him  the  trust  funds  in  his  pos^ 
session.  In  the  manner  of  doing  this  he  co¬ 
operated  with  the  trustee  in  a  breach  of  trust  by 
which  the  trust  subject  was  imperiled  and  ulti¬ 
mately  lost  to  the  cestui  que  trust ,  to  whom  the 
two  thus  became  jointly  and  severally  liable  for 
the  loss. 

To  incur  this  liability  it  is  not  necessary  that 
they  should  have  been  guilty  of  a  moral  fraud.  It 
is  sufficient  that  they  committed  a  breach  of  trust 
to  the  injury  of  the  cestui  que  trust ,  and  which 
was  followed  by  the  same  consequences  that 
would  have  resulted  from  evil  intent. 

Rowe  vs.  Bentley,  29  Gratt.  (Va.).  756  to 
762. 

In  a  Massachusetts  case  the  Court,  speaking  through 
Mr.  Justice  Davis,  said: 

u  The  discretionary  powers  given  to  the  trustees 
under  the  will  of  Moses  Day  to  invest  and  re-invest 
the  trust  estate  were  before  this  court  for  consid¬ 
eration  in  Davis,  appellant.  183  Mass..  499.  502, 
where  it  was  held,  affirming  the  decree  of  the  Pro¬ 
bate  Court,  that  certain  investments  in  the  stock 
and  bonds  of  the  Atcheson.  Topeka  and  Santa  Fe 
Railroad  Company  made  by  him  (Davis)  as  a 
predecessor  in  office  of  the  appellants  were  unau¬ 
thorized.  It  was  there  decreed  that  the 

loss  caused  to  principal  fund  by  the  depreciation 
in  value  ol  the  stocks  and  bonds  must  be  restored 
by  the  trustee  (Davis)  out  of  his  own  property, 
with  simple  interest  on  the  deficiency  from  the  re¬ 
spective  dates  ot  purchase.  This  decree  never  has 
been  modified,  and  still  is  in  full  force  and  effect. 

In  obedience  to  its  terms,  if  became  the 
duty  ot  the  present  trustees  ( i.  e.,  of  the  new  trus¬ 
tees)  upon  their  appointment  to  cause  the  impair¬ 
ment  o f  the  principal  to  t>e  made  yood,  and  the  ac¬ 
crued  interest,  which  was  intended  to  repair  the 


loss  of  income,  to  he  jiout  by  Hit*  ereeutors  of  the 

will  of  I  he  (li'luii/iieHt  trustee. 

•  If  ii„>if  failure  to  ad  was  found  lo  be  unjus- 
lifiahle.  it  iron  o  hreneh  of  their  trust,  and  in  equity 
t law  could  he  held  chargeable  with  the  payment  ot 

both.”  „  10_ 

Hennett  rs.  Pierce.  18S  Mass..  IN/. 

In  a  New  .torse  v  case  the  Master  reported  certain  se¬ 
curities  as  improver  investments  of  a  trust  created  by  a 
testator  in  his  executors,  Concerning  the  same  the  Mas¬ 
ter  states: 

"Hid  il  mav  be  said  that  these  executors  did  not 
moke  investments,  but  merely  continued  invest¬ 
ments  made  bv  the' testator  in  private  storks.  I 
cannot  think  ihat  this  altered  their  duty  or  re- 
sponsibilitv.  At  the  testators  death  they  "ere 
clothed  with  full  power  to  act.  and  the  '''itx  ot 
acting  was  imposed  upon  them.  1  hey  were  bound 
to  act.  and  to  invest  in  public  securities  or  bonds 

and  mortgages.  .  , 

“Retaining  improper  investments  was.  in  etna, 

making  them:  retention  in  such  cases  is  a  positive 
act:  and  the  fact  that  the  testator  had  considered 
these  stocks  good  investments,  and  had  invested 
in  them,  cannot  excuse  them  tor  investing  in 

""  Ashlmrst  vs.  Potter.  20  X.  J.  Eq..  632. 

The  effect  of  the  removal  of  one  trustee,  and  the  ap¬ 
pointment  of  another,  is  not  to  change  the  purposes  of 
the  trust,  but  for  its  security  to  the  cestui  que  trust. 
Clements  vs.  Caldwell.  7  H.  Mon..  1/4. 

-If  a  fiduciary  makes  or  holds  an  investment 
which  is  not  authorized  or  proper,  lie  is  liable  tor 
anv  losses  thereon,  though  he  may  have  acted  in 
good  faith  and  under  a  strong  conviction  that  he 
was  doing  what  was  best  for  the  interests  ot  all 

concerned.” 

17  Am.  6;  Eng.  Encyc..  p.  d>(>. 

What  in  the  California  case  (cited  supra  upon  another 
point)  was  said  by  the  Court  of  the  Trustee  Bermingham 


133 


may  be  said  in  the  case  at  bar  with  equal  force  and  pro¬ 
priety  not  only  of  the  trustee  Raleigh ,  but  also  of  the 
Trustee  Ralston,  namely: 

His  duty  toward  the  beneficiary  required  him 
to  make  himself  acquainted  with)  the  fund ,  and 
to  examine  into  its  condition  and  investment  ” 
Bermingham  vs.  Wilcox,  120  Gal.,  47*2. 

VIII. 

Even  where  the  instrument  creating  the  trust  contains 
an  immunity  or  indemnity  clause  (the  will  in  the  case  at 
bar  contains  nothing  of  the  kind)  yet  it  is  well  settled 
that  such  a  clause  does  not  protect  in  a  case  of  culpa  lata 
oi  gioss  negligence  such  as  is  established  in  this  case 
both  against  said  William  II.  II.  Raleigh,  trustee,  and 
against  said  .Jackson  H.  Ralston,  trustee. 

I  lit  defendants  Ralston  and  Raleigh  in  the  case  at  bar 
are  constantly  harping  upon  the  fact  that  in  the  decree 
ot  October  17th.  1890.  which  appointed  and  substituted 
Thomas  E.  Waggaman  and  William  H.  H.  Raleigh  as 
trustees  in  the  place  of  James  R.  Green  removed  it  is 
stated  : 

‘  but  each  trustee  shall  be  responsible  onlu  for  his 
own  default .”  ' 

(Rec..  p.  254.) 


In  this  connection  it  is  to  be  remembered,  however, 
that  by  the  terms  and  provisions  of  that  decree  the  title  to 
the  trust  property  is  not  only  taken  out  of  James  B. 
preen,  but  is  expressly  vested  in  said  substituted  trustees, 
Thomas  E.  Waggaman  and  William  II.  H.  Raleigh,  to¬ 
gether  with  all  the  rights,  powers,  duties  and  obliga¬ 
tions,  incident  thereto  “ under  the  said  last  will  and  testa¬ 
ment,"  and  it  is  thereby  further  decreed  that  “all  the 
trusts  vested  by  the  said  will  in  said  James  B.  Green,  be. 
and  they  are.  hereby  abrogated  and  replaced  as  to  him 
and  conferred  upon  the  said  William  H.  H.  Raleigh  and 

Thomas  E.  Waggaman.  subject  to  the  terms  of  said  last 
icitl  and  testament ”  (Rec..  p.  254). 
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Mow  Raleigh  having  been  expressly  appointed  an 
substituted  as  such  co-trustee  "under  said  last  anil  and 
testament and  "subject  to  the  terms  of  said  last  will  and 
testament,"  must,  as  we  have  already  pointed  out  in  a 
prior  chapter  of  this  brief,  look  to  said  will  itself  as  the 
instrument  which  defines,  fixes  and  establishes  all  of  ns 
rights,  powers,  duties  and  obligations,  and  not  to  the 
words  he  harps  on  in  the  decree  that  appointed  him. 
Moreover,  it  is  a  long-established  and  settled  principle, 
as  was  well  said  by  this  Court,  speaking  through  Mr. 
Justice  Morris  that — 

“The  province  of  a  court  of  equity  is  to  enforce 

trusts,  not  to  create  them:' 

Walter  vs.  Slater,  5  App.  U.  C..,  ooi. 

In  short  the  testatrix,  or  trust  maker,  creates  the  trusts. 

the  court  onlv  enforces  them. 

Inasmuch  'as  the  Equity  Court  cannot  create  the 

trust  it  certainly  could  not  interpolate  an  immunity 
indemnity  clause  into  the  trust,  and  consequently  it  nec¬ 
essarily  follows  that  the  aforesaid  phrase—  but  each 
trustee  shall  be  responsible  only  / or  Ins  own  defau 
though  contained  in  said  decree  amounts  to  nothing,  ha. 
no  real  effect  and  should  be  regarded  as  though  null 
and  void  As  a  matter  of  fact  the  decree  ol  April  .6. 
1899.  appointing  and  substituting  Jackson  H.  Ralston  as 
a  trustee  in  this  cause  contains  no  such  language  (Rec., 

^It  mt’rel’v  appoints  and  substitutes  as  co-trustee  with 
Thomas  E.  Waggaman  "to  acl  in  the  place  of  the  ,««< 
If  II  H  Holdall  heretofore  relieved  (Rec.,  p.  260).  Rut 
had  it  contained  the  same  phrase,  what  we  have  said 
concerning  Raleigh  would  be  equally  applicable  to 

^IMs'to  Mrs.  Macpherson’s  last  will  and  testament  that 
both  Raleigh  and  Ralston  must  look  to  ascertain  an 
determine  their  respective  duties,  obligations  and  re¬ 
sponsibilities.  It  contains  no  immunity  or  indemnity 


clause  whatsoever,  and  so  neither  of  them  can  ask  any 
protection  on  any  such  ground.  But  even  if  said  will 
had  contained  such  a  clause  we  respectfully  submit  that 
in  the  case  at  bar  it  is  so  clearly  proved  and  established 
that  both  Raleigh  and  Ralston  were  each  guilty  of  such 
gross  and  inexcusable  negligence  that  neither  of  them 
would  have  been  protected  by  such  a  clause. 

A  testator  by  his  will  appointed  Carruthers.  Glegg, 
Jarvis,  Forbes  and  Grigor  trustees,  and  they  accepted  the 
trust.  Gregor  had  been  the  testator’s  law  agent ,  and  the 
trustees  allowed  him  to  act  as  factor  to  the  trust.  In  Dec., 
1891,  Gregor  absconded,  and  in  January,  1892.  it  was 
found  that  he  had  misappropriated  the  trust  funds.  In  a 
suit  brought  in  1894  against  the  trustees  to  make  them 
replace  the  sums  lost  to  the  trust  they  claimed  protection 
under  a  special  clause  contained  in  the  will;  but  Lord 
Herschell,  in  the  course  of  his  opinion,  said: 

‘‘It  is  well  settled  that  the  clause  of  immunity 
to  which  I  have  referred  does  not  protect  in  a  case 
of  culpa  lata  or  gross  negligence." 

And  Lord  Watson ,  in  the  course  of  his  concurring 
opinion,  said: 

“The  immunity  clause  of  the  Act  of  1861,  or  a 
similar  immunity  conferred  by  the  terms  of  a  trust 
deed,  does  not  afford  a  protection  to  trustees 
against  any  act  of  omission  which,  according  to 
law,  is  regarded  as  constituting  culpa  lata.  My 
Lords,  I  think  the  acting  of  the  trustees  in  this  case 
did  amount  to  culpa  lata.'' 

Carruthers  vs.  Carruthers  (1896).  Appeal 
Cases  (Law  Reports).  663  &  667. 

A  testator’s  will  (containing  the  ordinary  indemnity 
clause)  bequeathed  a  400  1.  debt  secured  by  mortgage, 
to  his  executors,  Burford  and  4  ells,  in  trust  to  pay  in¬ 
terest  to  the  plaintiff,  Dix,  till  his  death,  and  then  to  call 
in  the  mortgage  debt  and  pay  it  to  plaintiff’s  children. 
Burford ,  who  principally  acted,  from  the  time  of  tes- 


tutors  death  down  to  18M>.  paid  interest  on  llio  mort¬ 
gage  debt  to  tin-  plaintitT.  Du-.  In  I Slit  Iturfonl  Med  in¬ 
solvent.  and  Hhmi  it  liirnod  out  that  in  1830  Iturforil,  Imd 
been  paid  the  principal  of  the  mortgage  debt,  and  as 
Executor,  having  so  admitted,  the  mortgage  promises 
had  been  discharged  from  the  debt.  All  this  was  (lone 
by  /turford  alone.  who  received  the  i-RR  1.  and  applied  il 

to  his  own  use. 

Dix  brought  a  Hill  to  hold  the  representatives  of  )  ells 
liable  for  the  loss  ( nohcil hstundiny  the  indemnity 
clause  and  to  charge  him  with  a  breach  of  trust.  It  was 

held: 

That  the  co-executor  [Yells)  had  become  a  trustee  and 
was  liable  for  his  co-trustee’s  {Harford's)  default:  and 
that  the  ordinary  trustee  indemnity  clause  attords  no 
security  to  a  trustee  who  neglects  to  take  the  necessary 

steps  to  secure  the  trust  fund. 

The  Master  of  the  Rolls,  in  his  opinion,  saying: 

••The  moment  the  executors  assented  to  the  be¬ 
ep, est.  they  became  trustees  for  their  cestui  que 
trust,  the  400  1.  then  ceased  to  be  a  part  ot  the  les- 
tatnr's  assets,  and  il  became  a  trust  fund  for  the 
benefit  of  the  PlaintitT  for  life  and  afterwards  tor 
Ids  children  and  the  executors  became  mere  trus¬ 
tees  for  them  of  that  tund. 

"It  is  impossible  for  Yells  to  say  that  lie  was 
not  a  trustee,  because  lie  could  not  accept  the  ex¬ 
ecutorship  without  taking  upon  himself  the  trust: 
t he v  are  inseparable  and  united,  and  lie  is  as  com- 
nleielv  a  trustee  of  this  fund  as  if  it  hud  been  con¬ 
veyed’  to  him  by  the  testator,  in  his  lifetime,  on 
these  express  trusts. 

•  Heiv  it  is  obvious  that  the  moment  Yells  ac- 
ce , )t ed  the  trust  it  became  his  duty  to  take  proper 
steps  to  prevent  his  co-trustee  alone  receiving  the 
molH,v  *  *  *  Tin*  moment  lie  was  constituted 

a  trustee,  it  became  Ids  duty,  by  notice  or  other¬ 
wise.  to  make  il  impossible  lor  Ins  co-trustee  to 
receive  and  misapply  the  bust  tund. 
think  Veils  is  not  exonerated  by  the  indemnity 


clause.  *  The  ordinary  trustee  indemnity 

clause  affords  no  security  to  a  trustee  who 
neglects  to  take  the  steps  necessary  to  secure  the 
fund.  I  am  of  the  opinion  that  tin*  estate  of  Mr. 
Yells  is  liable  and  there  must,  therefore,  he  a  de¬ 
cree  for  the  Plaintiff,  with  costs.” 

Dix  vs.  Burford,  19  Brava  us.  412  6;  413. 

Where  by  a  marriage  settlement,  it  was  covenanted 
that  a  fund  of  5,000  1.  should  be  transferred  to  trustees  in 
(rust  for  husband,  wife,  and  children:  but  the  trustees 
took  no  steps  to  enforce  transfer,  and  it  was  sold  out  and 
misapplied  by  the  husband.  Held :  That  the  trustees  were 
personally  responsible  for  the  loss;  and  secondly,  that 
they  were  not  relieved  from  their  liability  by  the  trustees’ 
indemnity  clause  declaring  that  they  should  not  be  liable 
lor  any  casual  or  voluntary  loss”  without  their  wilful 
defaults,  but  “/or  such  moneys  only  as  should  actually 
come  to  their  hands” 

Fenwick  vs.  Greenwell.  In  Beav..  412. 


In  Crane  vs.  Hearn.  20  X.  J.  Eq..  378.  381  &  383,  it  was 
held: 

1.  "It  is  the  duty  of  a  trustee  to  protect  the  trust 
estate  from  any  misfeasance  by  his  co-trustee, 
upon  being  made  aware  of  the  intended  act.  by 
obtaining  an  injunction  against  him:  and  if  the 
wrongful  act  has  been  already  committed,  to  take 
measures,  by  suit  or  otherwise,  to  compel  the  res¬ 
titution  of  the  property,  and  its  application  in  the 
manner  required  by  the  trust. 

2.  "11  it hout  such  action .  he  mould  himself  he 
liable,  not u'ithsta ndiny  an  indemnify  clause  in 
the  instrument  creutiny  the  trust,  providing  that 
neither  trustee  should  be  held  responsible  for  the 
acts,  omissions,  or  defaults  « »f  the  other.  in  which 
they  should  not  jointly  participate,  nr  of  which 
they  should  not  he  jointly  guilty,  and.  limiting 
their  liability,  respectively,  to  ordinary  care,  dili¬ 
gence,  and  fidelity.” 


The  Chancellor,  in  his  opinion,  further  saying: 

’it  was  urged  on  the  hearing,  in  behalf  of  Miss 
Hearn,  that  inasmuch  as  Mrs.  Janet  is  satisfied 
with  the  action  of  the  former,  in  paying  over  the 
money  in  (question  to  her  husband,  there  can  be  no 
ground  of  complaint.  I  lie  trust  was  created  foi 
j he  benefit  of  Mrs.  Janet  and  her  children;  she  to 
have  the  income  only  during  coverture.  If  she 
survives  tier  husband,  the  estate,  or  what  remains 
of  it.  is  to  be  conveyed  to  her.  If  he  survives  her. 
the  property,  on  her  death,  is  to  go  to  her  child 
,,r  children!  If  she  leaves  no  child  or  children 
surviving  her.  then  it  is  to  go  to  such  person  or 
persons  as  would,  in  that  case,  be  her  right  heirs 
or  heirs-at-law.  had  she  remained  unmarried.  It 
will  be  seen  that,  apart  from  the  fact  of  her  cover¬ 
ture,  she  is  in  no  situation  to  discharge,  even  by 
her  active  participation,  a  devastavit  of  the  corpus 
of  the  estate/’ 

Crane  vs.  Hearn,  20  N.  J.  Eq.,  378,  381.  & 
383. 

In  Brumridge  vs.  Brurnridge.  2/  Beavan  s.  5  &  /,  where 
a  strong  indemnity  clause  contained  in  the  trust  instru¬ 
ment  was  relied  upon  by  a  co-trustee  when  sued  by  the 
beneficiaries  as  a  defense  against  his  liability  tor  mone\s 
which  had  not  come  into  his  hands;  but  had  been  lost 
through  the  default  of  the  other  trustee  it  was  held. 

‘•The  trustee  indemnity  clause  does  not  exon¬ 
erate  a  trustee  from  the  consequences  of  a  breach 
of  trust." 

The  Master  of  the  Rolls,  in  his  opinion,  saying: 

“I  cannot  allow  a  trustee  to  say,  that  is  it  not 
his  business  to  act  properly  in  the  performance  of 
his  duty  as  trustee." 

Brumridge  vs.  Brumridge,  27  Beavan  s,  o 

S.  P.  Rehen  vs.  Wesley.  29  Beav.,  213. 

“A  voluntary  assignment  to  a  trustee  for  the 
benefit  of  creditors  containing  a  provision  that  the 
trustee  shall  not  be  accountable  for  any  loss  sus¬ 
tained  by  the  trust  property  unless  it  shall  happen 


from  gross  negligence  or  wilful  misconduct,  is 
void .” 

Litchfield  et  al.  vs.  White,  7  X.  V.  (3  Sel- 
den),  438. 

/ 

“Trustees  lent  moneys  on  a  second  mortgage  of 
house  property  greatly  out  of  repair,  and  the  prin¬ 
cipal  part  was  lost.  Held: 

.  were  liable  as  for  a  breach  of  trust, 

notwithstanding  a  trustee  indemnity  clause  de¬ 
claring  that  they  should  not  he  liable  for  the  in¬ 
sufficiency  or  deficiency  in  value  of  any  securi¬ 
ties,  except  through  their  wilful  default 

Drozier  vs.  Breseton,  15  Beav.,  221. 

See  also — 

In  re  Turner  (1897),  1  Chew  Diw  (Law  Re¬ 
porter),  536  to  542. 

IX. 

It  is  the  duty  of  Trustees  to  keep  the  trust  funds  sep¬ 
arate  and  distinct  from  their  own  moneys.  If  deposited 
in  a  bank  they  should  be  deposited  to  a  separate  account , 
and  in  the  names  of  the  trustees  as  such,  to  the  end  that 
they  can  at  all  times  be  traced  and  identified.  If  trustees 
mingle  the  trust  funds  with  their  own  they  commit  a 
breach  of  trust ,  and  are  legally  chargeable  with  simple 
interest  thereon,  although  they  may  have  made  no  profit 
by  their  use.  It.  is  well  settled  that  trustees  cannot  be 
permitted  to  use  the  trust  funds  in  commercial  or  other 
business  operations ,  at  the  risk  of  the  cestui  que  trust. 

In  a  New  ^  ork  case,  where  Duncan  and  Logan  were 
trustees  under  an  assignment  for  the  benefit  of  creditors, 
it  was  held: 

“It  is  the  duty  of  trustees  under  an  assign¬ 
ment  tor  the  benefit  of  creditors,  to  keep  the  trust 
separate  and  distinct  from  their  own 

moneys.” 

“If  the  funds  are  deposited  in  a  bank  they 
should  be  deposited  to  a  separate  account,  and  in 
the  names  of  the  trustees  as  such,  to  the  end  that 
they  can  at  all  times  be  traced  and  identified.” 


“If  trusters  mingle  the  trust  funds  with  their 
own  they  commit  a  breach  of  least,  and  tire  legally 
chargeable  with  simple  interest  thereon,  although 
thev  may  have  made  no  profit  by  their  use. 

-'ll  is  well  settled  that  trusters  cannot  be  per¬ 
mitted  to  list*  tin*  trust  funds  in  commercial  or 
other  business  operations .  at  the  risk  of  the  cestui 
qne  trust ;  and  the  fact  that  a  share  of  an  item  of 
the  trust  property  belongs  to  one  of  several  trus¬ 
tees.  in  his  own  right,  cannot  vary  the  rule. 

The  Court  (Allen.  ,1.).  in  the  course  of  its  opinion, 
saying : 

•  It  was  the  duty  of  the  trustees  to  keep  the  trust 
funds  entirely  separate  and  distinct  from  then 
own  moneys.  II  deposited  in  a  hank  it  should 
have  been  deposited  to  a  se j)u rote  uccoutit  and  iu 
the  names  of  the  trustees  as  such,  to  the  end  that 
the  fund  could  at  all  times  be  traced  and  identified. 
Hv  mingling  the  trust  funds  with  their  own  they 
committed  a  breach  of  trust,  and  were  legally 
chargeable  with  simple  interest  thereon,  although 
they  may  have  made  no  profit  by  their  use. 

Trustees  cannot  be  permitted  to  use  the  trust 
fund  in  commercial  or  other  business  operations 
at  the  risk  of  the  cestui  7 ae  trust,  is  too  well  set¬ 
tled  to  require  argument  or  authority  to  support 

Puffy  vs.  Logan,  33  Barb.  (X.  58/,  503 

6;  508. 

| luring  the  whole  id  Ralejgh  s  co-trusteeship  with 
Waggaman  as  well  as  during  Hie  whole  of  Ralston  s  co- 
trusteeship  with  Waggaman.  the  record  in  the  case  at 
bar  establishes  that  at  no  time  did  either  set  of  said  co¬ 
trustees  have  any  bank  account  whatsoever  in  the  names 
of  such  trustees.  Raleigh  and  Ralston  were  of  course 
perfectly  well  aware  of  this  fact,  and  each  of  them  per¬ 
mitted  Waggaman  to  mingle  the  trust  funds  with  his 
own.  and  to  deposit  them  to  Waggaman's  individual 
credit  in  his  own  individual  bank  account.  All  dis¬ 
bursements  were  by  W  aggaman  s  individual  checks 


upon  his  individual  bank  account.  Mi*.  Irving  William¬ 
son  says  o!'  each  and  all  the  chocks  lo  Alice  Tyler  or 
Alice  T.  Easter,  or  lo  Susan  W.  Edwards,  or  to  Mr.  Wag- 
gaman’s  co-trustees,  mentioned  in  said  accounts,  that 
they  “were  the  checks  of  Thomas  /:.  Wariqaman”  (Rec.. 
P-  211).  I  hat  they  were  “Waggaman’s  individual 
checks  and  that  he  had  “no  trust  account  checks ” 
(Re( .,  p.  vlo).  And,  moreover,  it  is  clearly  proved  that 
Raleigh  and  Ralston  not  only  permitted  the  investment 
of  the  trust  funds  in  2nd  and  3rd  trust  notes  of  irrespon¬ 
sible  clerks  and  employees  of  the  Waggamans,  secured 
on  unimproved  suburban  tracts  of  which  Thomas  E. 
W  aggaman  and  his  brothers  were  the  owners,  and  in 
which  he  was  largely  interested;  hut  that  in  so  doing 
the\  pei  mitted  the  trust  to  he  used  for  speculative  pur¬ 
poses  in  the  interest  of.  and  for  the  benefit  of.  their  said 

co-trustee,  Thomas  E.  Waggaman.  but  at  the  risk  of  their 
cestuis  que  trust. 


The  Records  of  Deeds.  Deeds  of  Trust,  Releases  and 
Con\e\  ances  constitute  constructive  notice  to  every  one 
not  only  of  the  fact  that  the  instruments  exist,  but  also 
of  their  contents,  and  of  all  estates,  rights,  titles  and  in¬ 
terests  legal  and  equitable  conferred  by  or  arising  from 
their  provisions. 

Di  a  Missouri  case  the  Court.  Black.  J..  said: 

“It  is  a  familiar  principal  of  law  that  a  pur¬ 
chaser  is  charged  with  constructive  notice  of 
everything  contained  or  recited  in  the  recorded 
deeds  which  lie  in  and  constitute  the  chain  of  title 
under  which  he  holds.  This  principle  of  law  must 
be  applied  in  order  to  give  due  effect  to  the  poliev 
of  the  statute  concerning  the  registration  of  deeds 
and  is  asserted  by  many  authorities.  Speaking  of 
notice  arising  from  a  recorded  deed,  Mr.  Pomeroy 
says :  ‘Such  record  becomes  a  constructive  notice, 
not  only  of  the  fact  that  the  instrument  exists,  but 
of  its  contents,  and  of  all  the  estate,  rights,  titles 
and  interests,  legal  and  equitable,  created  by  it  or 
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arising  from  its  provisions.  2  Pomeroy  Eq.  «Jui., 

Sec.  65o.  .  . 

“A  mortgagee  of  real  estate  and  his  assignees  ot 

the  secured  debt  stand  in  no  better  position  than 
a  purchaser  of  the  land  and  his  assignees.  The 
doctrine  of  constructive  notice  imparted  by  a  re¬ 
corded  instrument  applies  alike  to  deeds  and  to 
mortgages.  The  assignee  of  the  mortgage  takes  it 
subject  to  all  prior  liens  and  mortgages,  which  are 
duly  recorded,  because  he  has  constructive  notice 

of  them.” 

Patterson  vs.  Booth,  103  Mo.,  41o  to  alb. 

S.  P.  Richards  vs.  Seal,  2  Del.  Ch.,  269. 


XI. 

If  a  trustee  by  his  own  negligence  suffers  his  co-trustee 
to  receive  and  waste  the  trust  funds,  when  he  had  the 
means  of  preventing  such  receipt  and  waste  byT  the  ex¬ 
ercise  of  reasonable  care  and  diligence,  he  will  in  such 
case  be  held  personally  responsible  tor  the  loss. 

Horton  vs.  Brockehurst,  29  Beav.,  504  to  511. 

Laroe  vs.  Douglass,  13  X.  J.  Rcj.,  308,  312  &  313. 

S.  P.  Schenck  vs.  Schenck.  16  X.  J.  Ecj.,  18a-. 

See  also — 

Munford  vs.  Murray.  6  Johns.  1. 


XII. 


When  an  answer  sets  up  an  affirmative  defease  or  one 
in  avoidance ,  such  answer  is  not  evidence ,  but  such  de¬ 
fense  or  matter  of  avoidance  must  be  proved. 

In  a  Maryland  case  it  was  held: 

“The  answer  of  a  defendant,  when  it  asserts  a 
right  affirmatively,  in  opposition  to  the  plaintiff’s 
demand,  is  not  evidence.” 


•An  answer  will  not  support  a  matter  set  up  in 
avoidance,  or  discharge,  where  the  matter  of 
avoidance  is  a  distinct  tact!  in  such  a  case,  tin* 
defense  must  be  proved. 
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On  a  general  bill  to  account,  the  answer  is  no 
evidence  of  disbursements;  such  a  bill  is  nothing 
more  than  a  demand  on  the  defendant,  to  show 
his  receipts,  and  the  legal  sufficiency  of  Ids  ex¬ 
penditures.” 

The  Court,  Archer,  J.,  saying: 

‘The  answer  of  a  defendant,  where  it  asserts  a 
right  affirmatively  in  opposition  to  the  plaintiff’s 
demand  is  not  evidence.  An  answer  will  not  sup¬ 
port  a  matter  set  up  in  avoidance  or  discharge 
where  the  matter  of  avoidance  is  a  distinctive  fact. 
In  such  case,  the  defense  must  be  proved. 

“Mr.  Evans  in  his  appendix  to  Pothier  on  Obli¬ 
gations,  157,  lays  down  the  following  principle: 
That  where  the  answer  is  replied  to,  the  whole  is 
put  in  issue,  and  the  defendant  must  support  by 
proot,  all  the  facts  upon  which  he  means  to  insist, 
while  the  complainant  may  rely  upon  every  fact 
admitted ,  which  he  conceives  to  be  material,  with¬ 
out  being  bound  to  the  admission  of  others ;  and 
this  rule  he  deduces  from  a  case  cited  in  Gilbert , 
51,  which  as  it  is  a  leading  case,  it  will  be  neces¬ 
sary  to  notice. 

“There,  the  defendant,  by  his  answer,  which 
was  put  in  issue  by  the  complainant  s  replication, 
admitted  as  executor,  that  ttie  testator  had  left 
£1100,  and  said,  that  afterwards,  the  testator  gave 
a  bond  for  £1000,  and  the  testator  gave  him  the 
other  £100;  as  there  was  no  evidence  but  the  de¬ 
fendant  s  admission  lor  the  receipt,  it  was  con¬ 
tended  that  he  ought  to  find  credit  when  he  swears 
to  his  own  discharge;  but  it  was  resolved  by  the 
court,  that  when  an  answer  was  put  in  issue, 
what  was  confessed  and  admitted  need  not  be 
proved ,  but  that  it  behooved  the  defendant  to  make 
out,  by  proof,  what  was  insisted  upon  bv  way  of 
avoidance. 

“Chancellor  Kent  declares  that  this  rule  is  well 
settled  in  chancery  proceedings,  and  recognizes 
and  adopts  it  in  the  case  of  Hart  vs.  Ten  Eyck ,  2 
Johns  Ch.  Rep..  62,  where  all  the  learning  on  this 
subject  is  ably  collected  and  reviewed,  and  where 
it  was  determined  that  on  a  bill  to  account,  the  an¬ 
swer  is  no  evidence  of  disbursements.  The  cases 


i.bov.-  died  Iron.  II  hxIiukjKw  ill., I  " 
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the  fact  insisted  upon  must  be  proved:  otherwise 
the  admission  stands  as  if  the  fact  in  avoidance 
had  not  boon  averred.” 

Clements  vs.  Moore.  0  Wall..  315. 

“A  party  relying  upon  the  defense*,  that  he  is  a 
bona  fide  purchaser,  entitled  to  hold  notwithstand¬ 
ing  a  prior  equity,  must  establish  bis  defense  bv 
proof.  It  is  an  affirmative  defense.  The  statement 
ol  a  consideration  in  the  deed  is  not  sufficient,  but 
actual  payment  before  notice  must  be  shown  ” 
Nickerson  vs.  Meacham,  14  F..  881. 

“A//  the  material  allegations  of  the  bill  are  ad¬ 
mitted  bij  the  answers ,  and  the  defense  consists  of 
new  matter  setup  by  the  defendants  in  avoidance 
of  the  plaintiff  s  equity.  The  answers ,  therefore, 
so  far  as  they  are  not  responsive  to  the  bill  are  not 
evidence  of  such  new  matter:' 

branch.  C.  ,1.,  in  Robinson  vs.  Cafhcart  3 
branch  b.  bt.,  379. 

“A tor  matter  in  an  answer  in  equitv,  or  an  alle¬ 
gation  not  responsive  to  the  bill,  is  'not  evidence . 
and  the  burden  ol  proof  is  on  the  defendant  to 
support  it.” 

Allen  vs.  0  Ronald  et  a /.,  28  F..  17  and  20 

“Where  the  defendant  admits  a  fact,  but  insists 
upon  a  distinct  fact  by  way  of  avoidance,  lie  must 
prove  the  fact  so  insisted  on  in  defense.” 

Hart  vs.  Ten  Eyck,  2  Johns  bh..  p.  62. 

“The  matter  thus  pleaded  is  set  up  in  avoidance 
ol  the  complainant’s  claim,  and  it  is  a  settled  rule 
that  such  matter  must  be  proved  otherwise  than  bu 
answer."  ' 

Chancellor  Runvon  in  Frv  vs  Frv  *^7  \  1 
Eq.,  213.  ‘  '  " 

“This  agreement  set  up  in  the  answer  is  a  dis¬ 
tinct  fact,  set  up  in  avoidance  or  discharge ,  and 
the  answer  alone  will  not  support  it.  In  such  case 
the  defense  must  be  made  out  by  proof." 

Hutchins  vs.  Hope,  12  G.  and  J.,  257. 
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The  rule  is  that  a  discharge  set  up  in  avoidance, 
coupled  with  an  admitted  liability,  if  the  answer 
be  replied  to  (as  here  it  is)  must  be  proved  by  the 
defendant.” 

McCov  vs.  Rhodes,  11  How.,  141. 

“This  matter  of  avoidance  is  an  independent  de¬ 
fense  of  defendant,  and  needs  like  other  pleas, 
proof  from  the  affirmant.  Without  affecting  much 
research  on  the  subject,  I  find  in  a  single  volume 
of  our  reports  5  Rich.  Eq.  several  cases  on  this 
point"  (citing  cases). 

Barr  vs.  Hazeldon,  10  Rich  Eq.,  62. 

“Matter  in  avoidance,  not  proved  by  the  answer 
must  be  established  by  evidence  aliunde.  This  is 
a  clear  and  well  established  rule  on  the  subject.” 

Ison  vs.  Ison.  5  Rich.,  18. 

“These  statements  of  an  alleged  license  by  the 
defendant  are  not  responsive  to  the  bill,  hut  are 
affirmative  allegations  in  avoidance  of  the  plain¬ 
tiff’s  demand,  which  the  defendant  is  bound  to  es¬ 
tablish  by  independent  testimony.” 

Vollmer  s  Appeal.  61  Pa.  St.,  131. 

"Where  the  answers  are  not  responsive  to  the 
bill,  and  where  they  set  forth  matters  in  avoidance 
of  the  claim  of  the"  orator,  they  must  be  proved." 

Cannon  vs.  Norton,  14  Yt..  182. 

S.  P.  Lane  vs.  Marshall.  15  id..  87. 

XIII. 

No  commissions  are  allowable  to  a  trustee  guilty  of  a 
breach  of  trust. 

“The  settled  rule  is  that  no  commission  will  be 
allowed  a  trustee  guilty  of  such  breach  of  trust.  Tt 
was  so  held  in  the  case  of  McKniqhVs  Exes  v. 
Walsh,  ante ,  p.  136.  In  that  case  Mcknight  though 
he  retained  the  money,  had  placed  in  the  hands 
of  a  person  selected  by  the  father  of  the  infant 
cestui  que  trust,  as  security,  an  amount  of  stock 
unquestionably  sufficient.  Rut  it  was  held  he  was 


not  entitled  to  commissions,  on  the  ground  of 
breach  ot  trust  by  not  investing  the  moneys;  and 
also  on  another  ground,  which  exists  in  this  case, 
that  he  had  done  nothing  as  trustee  to  earn  corn- 
missions.  He  retained  the  trust  fund  in  his  own 
hands,  and  when  he  paid  the  interest  he  paid  it  as 
debtor,  and  was  no  more  entitled  to  commissions 
than  he  would  have  been  upon  paying  his  interest 
to  a  stranger  on  money  borrowed.” 

Lathrop  vs.  Smalley’s  Ex’ons,  23  N.  J.  Eq., 
195.  H  ’ 

“Where  trustees  have  mismanaged  the  trust, 
kept  no  accounts,  taken  few  and  unsatisfactory 
vouchers,  and  put  their  cestui  que  trustent  to  un¬ 
necessary  expenses  and  trouble,  they  will  not  be 
allowed  commissions.” 

Duffond  vs.  Smith,  46  X.  J.  Eq..  217. 

It  is  clear  that!  all  three  of  the  executors  are 
chargeable  for  any  loss  that  such  an  investment 
may  have  occasioned  in  their  accounting,  they 
must  be  charged  with  the  entire  fund  with  inter¬ 
est.” 

Id.,  221. 

On  principles  of  policy  as  well  as  morality, 
and  in  order  to  insure  a  faithful  and  honest  exe¬ 
cution  of  a  trust,  as  far  as  practicable,  it  would  be 
inexpedient  to  allow  a  trustee  who  has  acted  dis¬ 
honestly  or  fraudulently  the  same  compensation 
with  him  who  has  acted  uprightly  in  all  respects. 
And  there  may  be  cases  where  negligence  and 
want  of  care  may  amount  to  a  want  of  good  faith 
in  the  execution  of  the  trust  as  little  deserving  of 
compensation  as  absolute  fraud.  If  trustees,  hav¬ 
ing  a  large  estate  to  invest  and  accumulate  for  the 
benefit  of  an  infant,  for  a  number  of  years,  will 
keep  no  books  of  account,  make  out  no* annual  or 
other  account  of  their  trust  estate:  if  they  risk  the 
trust  funds  in  their  own  speculations;  Tend  them 
to  their  relations  without  security;  and  in  other 
ways  show  a  reckless  disregard  of  the  duties 
which  they  have  assumed,  they  can  have  but  small 


I 


1  is 

claim  on  a  court  of  equity  for  compensation  in 
any  shape  or  to  any  amount. 

Barney  vs.  Saunders,  10  Howard,  542. 
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Brief  on  behalf  of  Mrs.  Alice  Tyler  Easter  ( nee  Alice 
Tyler)  in  opposition  to  Petitions  (or  re-hearing  filed  on 
April  27, 1914,  and  to  Motion  filed  on  June  /,  1914. 


I. 

Hie  F  Street  property  (constituting,  as  it  did,  corpus 
of  the  trust  estate)  having  been  duly  sold  in  Equity  cause 
No.  7907  by  Thomas  E.  Waggaman  and  William  H.  H. 
Raleigh,  as  substituted  trustees  under  the  will  of  the  tes¬ 
tatrix,  Mary  E.  Macpherson,  unto  Jefferson  B.  Cralle  and 
Abraham  Fisher,  for  the  sum  of  $17,460.00  upon  the  fol¬ 
lowing  terms,  viz:  $2,500  in  cash  and  the  balance  in  three 
equal  instalments  of  three,  six  and  nine  years,  secured  by 
deed  ot  trust  on  said  property,  and  bearing  interest  at 
the  rate  of  6  per  cent  per  annum,  and  said  sale,  on  Feby. 
17,  1892,  having  been  by  said  substituted  trustees  duly 
reported  to  the  Court  in  that  cause,  and  (with  the  sanc¬ 
tion,  consent  and  approval  of  the  beneficiaries,  Susan  W. 
Edwards  and  Alice  Tyler)  having  been,  on  the  same  day, 
Feby.  17,  1892,  finally  ratified  and  confirmed  by  the  Court 
asmuch  as  the  said  Thomas  E.  Waggaman  and  William 
H.  H.  Raleigh,  by  decree  in  that  identical  Equity  cause 
in  said  Equity  cause  No.  / 90 /  was  a  final  determination 
of  that  matter  and  conclusive  upon  all  parties;  and.  in- 
No.  7907,  had  been  previously  duly  substituted  as  trustees 
under  said  will  in  the  place  and  stead  of  all  prior  trus¬ 
tees.  and  the  fee  simple  estate  devised  by  said  will  in 
trust,  by  decree  or  decrees  in  that  cause,  also  had  been 
previously  abrogated  and  repealed  as  to  all  prior  trustees, 
and  taken  out  of  all  prior  trustees,  and  vested  in  said 
Thomas  E.  Waggaman  and  William  H.  H.  Raleigh,  as 
such  substituted  trustees,  together  with  all  the  trusts, 
rights,  powers,  duties  and  obligations  incident  thereto 
undei  said  last  will  and  testament ,  subject  to  the  control 
of  the  Court,  in  that  cause  in  all  matters  touching  the 
trust,  and  as  said  testatrix  in  and  by  her  said  will  had 
expressly  conferred  upon  her  trustees  full  power  and 


authority  to  sell  by  public  or  private  sale,  and  to  convey 
to  the  purchaser  or  purchasers,  all  or  any  part  of  the 
trust  property  and  to  receive,  grant  acquittance  tor,  and 
reinvest  the  proceeds  of  such  sales,  and  had  expressly  re¬ 
lieved  purchasers  ol  such  property  Iroiu  the  obli¬ 
gation  to  see  to  the  application  of  the  purchase  money, 
the  Court,  in  said  Equity  cause  No.  7907.  because  ol  the 
fact  that  the  fee  simple  title  to  said  trust  estate,  and  the 
power  to  sell  and  convey  the  some  ns  n f ovesaid ,  had  been 
so  rested  in  said  substituted  trustees  in  that  cause,  could 
undoubtedly  (after  the  Court’s  final  ratification  and  ap¬ 
proval)  have  enforced  said  sale  against  said  purchasers 
in  that  cause,  and  through  a  deed  trom  said  W  aggaman 
and  Raleigh,  as  such  substituted  trustees  could  undoubt¬ 
edly  have  given  said  purchasers  a  good,  complete  and 
perfect  title  to  the  property  so  purchased  by  them  from 
said  substituted  trustees:  but  could  only  do  so  by  virtue 
of  title  being  rested  in  said  substituted  f  i  us  tees ,  and  b\ 
virtue  of  the  'power  of  sale  and  conveyance  (derived  from 
the  will  of  said  testatrix)  being  vested  in  said  substituted 

trustees. 

No  Court  of  Equity,  however,  under  the  circumstances 
and  in  view  of  the  terms  and  provisions  of  the  last  will 
and  testament  of  said  Mary  E.  Macpherson,  had  any 
power,  authority  or  jurisdiction  to  appoint  any  parties 
or  persons  whomsoever  to  sell  said  trust  property,  or  to 
decree  a  sale  of  said  trust  property  by  any  parties  or  per¬ 
sons  whomsoever,  who  not  only  Inched  title  to  the  same, 
but  who  also  Inched  power  to  sell  or  convey  the  same; 
nor  did  any  Court  of  Equity  have  any  power,  authority 
or  jurisdiction  to  create  title  in  those  who  had  no  title ,  or 
to  create  any  power  to  sell  and  convey  in  those  who  had 
no  power  to  sell  or  convey. 


“Where  the  trustees  take  the  teynt  estate  o/  the 
property  to  be  sold,  coupled  with  the  power  of 
salr.  they  alone  are  com  pet  cut  to  contract  ana 
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make  a  (food  conveyance  of  the  leyal  and  equitable 
estate  to  the  purchasers 

Hill  on  Trustees  (4lh  am.  ed.).  p.  741). 

“A  power  0/  sale  like  all  other  powers  can  be  ex¬ 
ercised  only  in  the  inode,  and  upon  the  exact  con¬ 
ditions.  terms,  and  occasions  prescribed  in  the  in¬ 
strument  of  trust.” 

“  H  here  the  trustees  hare  the  leyal  title  and  a 
power  of  sale ,  they  alone  are  competent  to  con¬ 
tract  and  make  a  yood  title  to  the  purchasers. 

So  it'  executors  have  a  power  of  sale  by 
implication,  they  may  compel  the  purchaser  to  a 
specific  performance  of  the  contract  without  join¬ 
ing  the  cestius  que  trust,  as  parties  of  the  suit!  and 
courts  will  enforce  t he  specific  performance  of  a 
proper  contract  of  sale,  even  if  the  power  was 
ended  before  the  conveyance,  if  the  trustees  had 
the  power  to  make  the  contract:  but  any  contract 
that  is  a  breach  of  the  trust  will  not  be  enforced, 
although  the  purchaser  was  without  fault,  he  will 
be  left  to  his  remedy  at  law." 

2  Perry  on  Trusts  (fitli  ed.)  Secs.  7S3  <x  787. 

Sait!  sale  of  said  F  Street  property  having  been,  on 
Feby.  17.  1892.  finally  ratified  and  confirmed  in  Equity 
Cause  No.  7907.  could  only  be  disturbed  upon  a  direct 
proceeding  therein  to  vacate  it.  and  unless  vacated  (and 
it  never  was)  nothing  could  be  done  except  to  carry  it 
into  effect. 

"After  the  Probate  Court  has  entered  an  order 
designating  and  setting  apart  to  the  widow  and 
children  their  homestead,  no  subsequent  order  of 
the  Court  could  disturb  their  right  to  the  home¬ 
stead  so  set  apart,  indess  such  subsequent  order 
was  rendered  in  a  direct  proceeding  brouyht  for 
the  purpose  of  racatinq  the  order  settinn  apart  the 
homestead." 

Fossett  vs.  McMahan.  7 1  Tex..  5 Hi  <x  519. 


In  a  West  Virginia  case  it  was  held: 

“The  enforcement  of  t hr  decree  in  the  Chancery 
cause,  which  was  interlocutory,  could  not  be 
staid,  and  the  decree  corrected,  by  an  oriyinal  bill. 


but  only  by  a  petit  ion  for  a  rehearing,  in  the 
chancer y  suit." 

The  Court  saying: 

“Whenever  an  order  is  proper  to  stay  proceed¬ 
ings  in  a  Chancery  cause,  the  party  must  apply  to 
the  Court  upon  petition  in  the  Chancery  suit,  and 
cannot  file  an  original  bill  for  that  purpose.” 

Smith  vs.  McLain,  11  W.  Va.,  051  &  607. 

In  a  case  in  this  District  our  Court  of  Appeals  said: 

“The  judgment  rendered  for  the  defendant  in 
this  cause  might  have  been  vacated,  if  satisfac¬ 
tory  reason  had  been  shown  to  the  Court  for  so 
doing.  But  until  it  is  vacated  no  proceedings  can 
he  had  in  the  cause ,  except  such  as  are  proper  to 
carry  it  into  effect." 

Insurance  Co.  vs.  Bohnke,  4  App.  D.  C..  370. 

Equity  Cause  No.  14.427  was  not  instituted  until  long 
after  the  expiration  of  the  term  at  which  said  sale  of  said 
F  Street  property  was  on  Feby.  17,  1802  finally  ratified 
and  confirmed  bv  the  Court  in  said  Equity  Cause  No. 
7907. 

But  our  Court  of  Appeals  held: 

*‘An  order  in  an  equity  cause  finally  determining 
a  collateral  matter  growing  out  of  and  incidental 
to  the  execution  of  the  original  decree  in  the  cause. 
cannot  be  set  aside ,  vacated  or  modified  by  the 
Court  on  motion  or  petition  filed  after  the  expira¬ 
tion  of  the  term  at  which  the  order  is  made ,  but  is 
conclusive  until  reversed  on  appeal  or  set  aside  on 
a  bill  of  review." 

The  Court  of  Appeals,  speaking  through  Chief  Justice 
A  Ivey,  saying: 

“A  decree  was  passed  in  the  principal  cause 
directing  certain  personal  property  to  be  sold  and 
trustees  ire  re  appointed  to  make  the  sale.  * 

It  is  true  the  order  of  the  26th  of  April  which 
teas  vacated ,  and  annulled  on  petition  filed  after 
the  term  ha/ 1  expired,  was  not  an  original  or  prin- 
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cipal  decree  passed  in  the  case.  Bui  the  order  va¬ 
cated  was  the  determination  of  a  collateral  matter 
growing  out  of  and  incident  to  the  execution  of 
the  original  decree,  and  was  certainly  a  final  de¬ 
termination  of  the  particular  matter  arising  upon 
the  petition  of  the  appellants  and  presented  for 
the  decision  of  the  Court.  The  order  being  in  the 
nature  of  a  final  decree,  as  to  the  particular  sub- 
jec  -matter ,  it  was  conclusive  upon  the  parties  un¬ 
til  reversed;  and  it  was  appealable.  *  *  *  That 
an  appeal  will  lie  in  such  cases  is  fully  settled  bv  a 

senes  of  cases  in  the  Supreme  Court”  (citing  au¬ 
thorities).  e 


In  these  cases,  it  was  held  that  orders  passed 
upon  intervening  applications,  after  final  decree 
on  the  original  bill,  and  collateral  to  and  distinct 
trom  the  general  subject  of  litigation,  determining 
a  question  of  right,  were  final  in  their  nature,  and 
therefore  afforded  the  right  of  appeal;  and  that 
such  orders  could  not  be  revoked  or  vacated  bit 
the  Court  below  after  the  close  of  the  term  at 
which  they  were  passed .” 

SchvvaHz  rs.  Costello.  11  App.  I>.  C„  553  & 
do/,  oo8. 


The  Court’s  attention  is  particularly  called  to  the  fact 
that  in  an  earlier  stage  of  Equity  Cause  No.  7907,  in  pro¬ 
ceedings  to  vacate  the  fraudulent  sale  made  by  the  prior 
substituted  trustee,  James  B.  Green  to  A.  M.  Kenadv 
(which  proceedings  were  carried  to  the  Supreme  Court 
of  the  United  States),  it  was  urged  and  contended,  on  be¬ 
half  of  said  Green,  that  as  the  testamentary  trustees  un¬ 
der  their  title  and  the  terms,  provisions  and  powers  of 
the  will  might  have  sold  and  conveyed  the  property  with¬ 
out  the  consent  and  against  the  wishes  and  over  'the  ob¬ 
jections  of  their  beneficiaries ,  without  being  subject  to 
any  approval  of,  or  control  by,  the  Court ,  so  loo.  that  said 
Green,  as  substituted  trustee,  could,  likewise  do  so. 

Upon  this  question  the  Supreme  Court.  Harlan  J..  said: 


I  hut  he  (Maupin,  the  surviving  testamentary' 
trustee)  had  the  right  to  surrender  his  trust ,  and 
that  it  was  competent  for  a  Court  of  equity  to  ap- 


point  <mothcv  person  to  take  the  title  to  the  trust 
property,  cannot ,  in  out  opinion ,  be  successfully 
questioned. 

“Hut  the  order  appointing  a  new  trustee" 
(Green)  “expressly  declared  that  he  should  at  all 
times  be  subject  to  the  control  and  order  of  the 
Court  touching  the  trust.  His  subsequent  sale . 
therefore .  of  the  property  teas  subject  to  confir¬ 
mation  or  rejection  by  the  Court.  He  could  not 
pass  the  title  without  its  consent." 

Kenadv  vs.  Edwards.  134  U.  S..  1 35. 

This  express  decision  by  the  highest  Court  of  the  land 
rendered  in  said  Equity  Cause  No.  7007  conclusively  set¬ 
tles  and  establishes  the  law  in  and  for  that  cause:  that 
whilst  Green,  without  the  consent  and  over  the  express 
objections  of  the  beneficiaries  and  without  the  approval 
and  consent  of  the  Court,  could  not  sell  and  convey  or 
pass  title,  yet  that  with  the  consent  and  approval  of  the 
beneficiaries .  and  with  the  consent .  approval,  and  final 
confirmation  and  ratification  of  the  Court  in  that  cause, 
he.  Green,  as  such  substituted  trustee ,  could  have  done 
so:  and  consequently  conclusively  settles  and  establishes 
the  law  in  and  for  that  cause,  that  Thomas  E.  Wagga- 
man  and  William  H.  H.  Raleigh  when  they  were  substi¬ 
tuted  as  trustees  in  the  place  of  Green,  and  were  vested 
with  exactlv  the  same  title,  and  were  vested  with  ex- 
actly  the  some  powers.  6a\.  as  Green  had  been  vested 
with,  could  likewise  have  done  so.  and  given  good  title. 

II. 

Contingent  remainders  to  persons  in  posse ,  but  not  in 
esse.  K 

First.  In  and  bv  the  7th  clause  of  said  testatrix's.  Marv 

*  1 

E.  Macpherson's.  will,  she.  the  said  testatrix,  as  to  one 
moietv  of  the  trust  estate  directs  that  from  and  after  the 
death  of  said  testatrix's  granddaughter,  Susan  W.  Ed¬ 
wards.  her  trustees  “shall  forthwith  distribute  the  whole 
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Of  the  said  moiety  of  the  said  real  estate,  &c„  amongst 

her  (the  said  Susan  W.  Edwards’)  children,  and  the  de- 

scendaiits  of  any  children.  who  mav  survive  her  ner 
stirpes 1  '  1 

fin  Dec.  22,  1892,  when  said  Equity  Cause  No.  IU°7 
was  instituted  and  filed,  said  testatrix’s  said  granddaugh- 
ter,  J/ia.v  Susan  It  .  Edwards,  was  unmarried  and  had  no 
children  or  descendants  whomsoever. 

Of  course  if  was  then  still  possible,  and  even  highly 
probable  (for  she  was  slill  young)  that  Miss  Susan  W. 
idwards  might  subsequently  marry  and  leave  children 
and  descendants  surviving  her  at  the  time  of  her  death 
although  as  a  matter  of  facl  she  never  married,  and.  on 
or  about  Dec.  22,  1906  died  unmarried  leaving  no  chit- 
dren  or  descendants  surviving. 

But  (he  point  we  are  now  calling  to  the  Court’s  par¬ 
ticular  attention  is  that  on  Dec.  22,  1892,  when  said 
Equity  Cause  No.  14,427  was  instituted  and  filed,  the  tes¬ 
tatrix  s  said  granddaughter.  Miss  Susan  W.  Edwards  be¬ 
ing  then  still  living,  and  unmarried,  and  having  no  chil¬ 
dren  or  descendants  then  in  being ■  the  provision  referred 
to  above  in  favor  of  her  unborn  children  and  descend¬ 
ants,  was  a  mere  contingent  remainder  to  persons  all  of 
whom  were  in  posse ,  but  none  of  whom  were  in  esse. 

Second.  In  and  by  the  8th  clause  of  said  testatrix’s 
Mary  E.  Macpherson’s,  will,  she.  the  said  testatrix  as  to 
the  other  moiety  of  the  trust  estate,  expressly  authorizes 
and  empowers  said  testatrix's  great-granddaughter  Miss 
Alice  Tyler  (now  Mrs.  Alice  Tyler  Easter)  “to  appoint  the 
said  moiety  ot  the  real  estate  aforesaid,  &c.,  to  and 
amongst  her  (the  said  Alice  Tyler's)  children,  and  the 
descendants  of  her  children,  who  may  survive  her.  in 
such  proportions  and  shares  as  she  may  think  fit”;  and 
in  and  by  said  eighth  clause  of  said  testatrix’s,  Marv  E. 
Macpherson’s,  said  will,  she,  the  said  testatrix  as  to  that 
moiety  of  the  trust  estate  further  provides  as  follows. 
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viz:  “And  in  case  the  said  Alice  should  make  no  such  ap¬ 
pointment,  1  direct  that  immediately  upon  her  decease, 
my  said  trustees  shall  distribute  the  said  moiety  ot  the 
real  estate  aforesaid.  &c.,  amongst  the  said  Alice  s  chil¬ 
dren.  and  descendants  of  any  children  who  shall  sur¬ 
vive  her,  to  take  per  stirpes ,  and  in  fee  simple.” 

Now  on  Dec.  22,  1892,  when  said  Equity  Cause  No. 
14427  was  instituted  and  filed,  said  testatrix’s  great- 
granddaughter.  Miss  Alice  Tyler,  was  then  unmarried 
and  had  no  children  or  descendants  whomsoever. 

Of  course  it  was  then  still  possible,  and  highly  prob¬ 
able  (for  she  was  then  quite  young)  that  Miss  Alice  Tyler 
might  subsequently  marry  and  leave  children  and  de¬ 
scendants  surviving  her  at  the  time  of  her  death.  As  a 
matter  of  fact  she  did  subsequently  marry  and  is  now 
Mrs.  Alice  Tyler  Easter,  and  although  her  husband,  Mr. 
John  F.  Easter,  afterwards,  about  1902,  died,  leaving  her 
surviving  him  as  his  widow,  and  although  she  has  had 
no  children  or  descendants  by  that  marriage,  yet  it  is  still 
entirely  possible  for  her  to  marry  again  and  to  leave 
children  and  descendants  surviving  her  at  the  time  of 
her  death. 

But  the  point  we  are  now  calling  the  Court’s  particu¬ 
lar  attention  to.  is  that  on  Dec.  22,  1892,  \v  hen  said  Equity 
Cause  No.  14427  was  instituted  and  fded.  the  testatrix’s 
great-granddaughter,  Miss  Alice  Tyler  (now  Mrs.  Alice 
Tyler  Easter)  being  then  still  living,  and  unmarried,  and 
having  no  children  or  descendants  then  in  being ,  the 
provisions  referred  to  above,  not  only  those  in  favor  ot 
her  appointees  amongst  her  unborn  children  and  de- 
scendants.  but  also  those  (in  default  of  such  appoint¬ 
ment  in  favor  of  her  unborn  children  and  descendants 
who  should  survive  her.  were  both,  and  each,  and  all, 
mere  contingent  remainders  to  persons,  all  of  whom 
were  in  posse ,  but  none  of  whom  were  in  esse. 
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III. 


As  to,  and  concerning,  certain  other  contingent  re 
maunders. 


■  C°Urt’s  a,tention  is  called  to  the  provisions 

in  the  8th  clause  of  said  testatrix's,  Mrs.  Mary  E.  Mac- 

p  erson  s,  will  in  favor  of  said  testatrix’s  granddaughter 
Mrs.  Mary  M.  Tyler  (mother  of  (lie  said  Alice  Tyler,  who 
is  now  Mrs.  Alice  Tyler  Easter),  under  f lie  terms  and  pro¬ 
visions  of  that  eighth  clause  of  said  will,  said  Mary  M. 

}  er  lad  but  a  mere  contingent  equitable  remainder 
lor  and  during  her  natural  life  in  said  moiety  of  the  trust 
estate.  Her  contingent  remainder  was  not  an  estate- 
hut  a  mere  possibility.  It  was  undoubtedly  a  mere  con¬ 
tingent  remainder  for  it  not  only  depended  upon  her 
surviving  her  said  daughter  Alice;  but  it  also  depended 
upon  the  happening  of  the  further  and  additional  event 
of  her  said  daughter,  Alice,  dying  without  children  or 
descendants  living  at  her  death,  and  it  was  and  is  im¬ 
possible  to  ascertain  until  the  death  of  said  Alice  whether 

or  not  she  will  leave  any  children  or  descendants  snrviv- 
ing  her  at  that  time. 

As  to  said  Mrs.  Mary  M.  Tyler,  however,  it  is  unnec¬ 
essary  to  say  more,  for  she  has  already  died,  and  con¬ 
sequently  her  contingent  equitable  remainder  for  life 
ran  never  vest  in  her,  inasmuch  as  her  said  daughter 
Alice,  now  Mrs.  Alice  Tyler  Easter,  is  still  living. 


Secondly ,  the  Court’s  attention  is  called  to  the  further 
fact  that  under  said  8th  clause  of  said  will  of  said  tes¬ 
tatrix,  Mary  E.  Macpherson,  it  is  perfectly  clear  that  the 
nejt  of  kin  ot  said  Alice  Tyler  (now  Mrs.  Alice  Tyler 
Easter)  have  nothing  but  a  mere  contingent  remainder. 

which  can  never  become  vested  until  her  death _ the  legal 

estate  m  fee  simple  being  vested  in  the  trustees  until 
the  happening  of  that  event— and  undoubtedly  until  she 
dies  it  cannot  be  ascertained,  told  or  known,  who  will 
be  her  next  of  kin. 


The  provision  at  the  end  ol‘  the  eighth  ( S 1 1 1 )  clause  nl 
said  will  is  as  follows,  viz: 

“And  in  case  said  Alice,  my  great-granddaugh¬ 
ter.  should  die  irithout  children  or  deserndants 
living  nl  her  death,  having  survived  her  said 
mother,  or  if  her  mother  should  survive  her.  upon 
her  said  mother's  death.  Ihe  said  moiety  of  the 
real  estate  aforesaid,  etc.,  the  income  whereof  has 
hereinbefore  been  given  to  the  said  Alice,  shall 
hi/  nu/  said  flusters  he  distributed  to  and  amongst 
the  next  of  kin  of  the  said  Mire." 

This  provision  confers  no  remainder,  not  even  a  con¬ 
tingent  remainder,  on  any  one  whomsoever,  at  any  previ¬ 
ous  or  intermediate  time  before  said  Alice's  death,  not¬ 
withstanding  such  person,  at  such  prior  time,  should 
undertake  to  assert,  having  and  holding  a  relationship 
then  to  said  Alice,  constituting  such  person,  so  to  speak, 
said  Alice's  presumptive  next  of  kin.  Said  provisions  of 
said  will  create  a  contingent  remainder  in  favor  of  the 
person  or  persons,  who,  at  the  time  0/  her  death  (and 
only  at  the  time  fo  her  death)  are  then  her  next  of  kin, 
for  the  living  have  no  next  of  kin. 

In  Maryland  a  testator  died  in  1822.  and  devised  his 
« 

whole  estate  to  his  wife  during  her  natural  life;  em¬ 
powering  her  to  dispose  of  the  same  unto  and  among  all 
or  such  of  his  children,  or  their  issue,  as  she  should 
think  fit.  He  left  eight  children  surviving  him.  who  also 
survived  his  widow. 

In  1823  she  made  her  will  in  execution  of  the  power 
bestowed  upon  her  directing  that  tin;  said  estate  be  di¬ 
vided  into  eight  equal  shares  or  parts.  There  are  three 
separate  clauses  for  the  three  unmarried  daughters,  in 
exactly  the  same  terms.  In  the  clause  in  favor  of  Louisa 
she  devises  Louisa's  share  to  testatrix’s  sons  Charles  and 
George  Torrance  in  fee  simple  in  trust  to  permit  her 
said  daughter  Louisa  Torrance  during  her  natural  lite, 
to  have.  hold.  use.  occupy,  possess  and  enjoy  the  same, 
and  the  rents,  issues,  interest,  dividends  and  income 
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thereof.  And  from  and  immediately  after  the  decease 
of  said  Louisa,  then  in  trust  that  the  said  share  shall 
become  the  estate  of  all,  and  every  the  child  or  children 

have,  and  be  equally  divided  between 
them,  their  heirs,  executors,  administrators  and  assigns 
forever,  as  tenants  in  common,  share  and  share  alike, 
and  in  case  any  ot  her  children  shall  die  under  age  and 
without  lawful  issue,  the  part  or  portion  of  him,  her  or 
them,  so  dying,  shall  descend  to.  and  become  the  estate 
of  the  survivors  or  survivor  of  them,  the  said  children. 

The  widow  died  in  1829.  and  a  division  was  made  pur¬ 
suant  to  the  direction  ot  her  will.  Ot  said  eight  children 
of  said  husband  and  wile  one  son.  John  Torrance,  died 
in  1832,  intestate,  but  leaving  a  son.  Another  son. 
Charles  Torrance,  died  the  same  year  intestate,  and  with¬ 
out  issue.  Another  son,  George  Torrance  died  in  Nov. 
18*8,  lea\ ing  a  widow  and  tour  children.  A  daughter, 
Mis.  Mitchell  died  in  the  same  month,  leaving  her  hus¬ 
band  and  numerous  children  surviving  her. 

Another  daughter,  Dorcas  Torrance,  died  on  Dec.  2, 
18*8,  intestate ,  without  issue,  and  without  having  been 
married. 

Another  daughter,  Mrs.  Clopper,  died  leaving  children 
surviving. 

Another  daughter,  Mary  Torrance,  died  in  1865,  un¬ 
married,  but  leaving  a  will  devising  her  entire  estate  ab¬ 
solutely  to  her  sister,  Louisa  Torrance. 

And  the  remaining  daughter,  Louisa  Torrance,  died  in 
1878,  unmarried,  but  leaving  a  will  devising  and  be¬ 
queathing  her  right  and  estate ,  to  her  three  nieces,  chil¬ 
dren  of  her  deceased  brother  George. 

The  question  in  this  case  was  whether  or  not  the  share 
ot  Louisa,  upon  her  death  without  issue,  would  revert  to 
the  heirs  of  the  original  testator  living  at  the  time  of  said 
testator’s  death,  or  would  revert  only  to  the  heirs  of  said 
testator,  who  were  living  at  the  time  of  Louisa’s  death. 
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The  Court,  Alvey,  J.,  say: 


(P.  733.)  “The  estate  created  by  the  execution 
of  the  power,  in  trust,  for  the  life  of  the  daugh¬ 
ter  Louisa,  with  remainder  in  fee  to  her  unborn 
children,  would,  but  for  the  estate  limited  to  the 
trustees ,  have  left  the  reversion  in  the  heirs-at- 
law  of  the  donor  of  the  power,  dependent  upon  the 
even  of  Louisa  having  issue. 

“This  was  a  limitation  of  a  contingent  remain¬ 
der  to  future  children ,  and  until  the  remainder  be¬ 
came  vested,  if  the  fee  had  not  been  placed  in  trus¬ 
tees,  it  would  have  remained  in  the  heirs-at-law 

of  the  original  testator.  *  .  . 

Pp.  734  &  735.)  “This  devise"  (L  e .,  the  devise 
by  the  mother  for  Louisa)  “when  taken  in  connec¬ 
tion  with  other  portions  ot  the  will  as  manifesting 
the  intent,  clearly  vested  the  legal  jee  in  the  trus¬ 
tees,  &c.:  but  it  was  a  determinable  fee,  and  con¬ 
sequently,  as  soon  as  the  death  ot  the  equitable 
life  tenant  occurred,  without  having  had  issue  to 
take  the  remainder,  that  event  defeated  and  deter¬ 
mined  the  estate  in  law  conferred  upon  the  trus¬ 
tees  and  it  became  thence  vested,  by  way  of  re¬ 
verter,  in  the  heirs-at-law  of  the  original  donor 

of  the  power.  t 

“  This  estate  thus  becoming  vested  by  way  ot 
reverter,  can  only  be  claimed  by  those  who  could, 
at  the  time  of  such  reverter,  show  themselves  to  be 
heirs  of  the  original  donor  of  the  power,  the  in¬ 
termediate  heirs  of  such  donor,  not  having  been 
so  seized  as  to  render  them  new  stock  ot  inheii- 


tance”  (p.  735). 

Conner  vs.  Waring.  52  Md..  /2*  to  73o. 


So  too  in  a  New  York  case  it  was  held: 

•  It  was  the  testator’s  intention  to  vest  the  title 
to  the  residuarv  real  estate  in  his  executors  dur¬ 
ing  the  life  of  his  wife,  and  to  give  the  remainder 
to  such  of  his  children  as  should  be  living  at  the 
time  of  the  widow's  death  and  to  the  issue  of  any 
then  deceased  child. 

“That  as  the  deceased  child  and  her  intant  son 
hud  both  died  prior  to  the  widow,  neither  of  them 
had  any  interest  in  the  property. 
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Lese  vs.  Miller,  71  N.  Y.  Appellate  Division, 
195. 

S.  P. — Dougherty  vs.  Thompson.  167  X.  Y.. 
472  to  489. 

It  is  a  familiar  maxim  that  nemo  est  haeres  viventis, 
and  it  is  equally  true  that  no  one  is  next  of  kin  of  the 
living. 

“A  testator  devised  land  to  his  daughter  11.  dur¬ 
ing  her  life,  and  to  her  husband  W.  during  his 
life,  and  at  the  decease  of  H.  and  W.  to  be  divided 
among  the  heirs  of  each.  Held,  that  the  remain¬ 
der,  after  the  termination  of  the  life  estates  of  H. 
and  \Y.,  was  contingent  until  the  death  of  H.  and 
vested  on  her  death ,  in  those  who  were  then  her 
heirs -at -law." 


The  Court  saying: 

“This  being  a  designatio  personarum,  they 
would  take  as  purchasers,  under  that  designation, 
but  as  nemo  est  haeres  viventis ,  no  one  could  come 
within  the  description  until  the  death  of  the  first 
taker.  It  would  then  be  a  contingent  remainder, 
coming  under  the  fourth  head,  as  classified  by  Mr. 
Fearue.” 

Richardson  vs.  Wheatland.  7  Met.  (Mass.), 
169  &  175. 

And  in  New  Hampshire  it  was  held: 

“Where  land  is  devised  to  one  for  life,  remain¬ 
der  to  tiis  oldest  surviving  son  in  fee.  the  remain¬ 
der,  during  the  continuance  of  the  particular  es¬ 
tate  is  contingent :  and  a  quit  claim  deed  of  the 
land,  made  by  the  oldest  son  of  the  tenant  for  life, 
in  his  father’s  lifetime,  will  not  convey  the  con¬ 
tingent  remainder:  nor  will  the  oldest  son.  if  he 
survive  the  father,  be  estopped  by  the  deed  from 
claiming  under  the  limitation  in  remainder." 

The  Court.  Perlev,  0.  ,1..  saving: 

“ A  contingent  remainder  is  not  an  interest  that 
can  be  conveyed  bv  deed,  etc.,  or  that  can  be  taken 


for  dobt  under  legal  process.  The  remainder  in 
this  case,  being  contingent .  I  lie  law  would  seem  to 
be  clear  on  authority  that  neither  the  deed  to  W  al¬ 
lace.  nor  the  deed  to  the  demandant  could  convey 
any  legal  estate  during  the  lifetime  of  Jeremiah 
Eastman  (the  devisee  lor  life). 

Robertson  vs.  W  ilson.  3S  N.  H.,  48  6c  ol. 

So  too  in  a  Kentucky  case  the  Court  held: 

-The  word  heir,  in  its  strict  technical  sense,  de¬ 
notes  the  person  on  whom,  at  the  ancestors  de¬ 
cease.  the  law  casts  the  inheritance.  No  person 
can  properly  sustain  the  character  of  heir  m  the 
lifetime  of  the  (investor  Wherefore,  a  limitation 
to  the  heirs  of  a  person  in  existence  (if  it  have  the 
other  qualities  of  a  remainder),  must  he  a  contin¬ 
gent  remainder.' 

Fearne  on  Remainders,  chap.  1.  sec.  2.  side 
p.  5. 

The  principle  “that  the  present  capacity  of  tak¬ 
ing  e fleet  in  possession,  if  the  possession  were  to 
become  vacant,  and  not  the  certainty  that  the  pos¬ 
session  will  become  vacant  before  the  (‘state  lim¬ 
ited  in  remainder  determines,  has  no  application 
in  a  case  where  the  erent  which  renders  the  pos¬ 
session  vacant  also  resolves  the  contingency  upon 
which  the  limitation  depends,  and  makes  that  cer¬ 
tain  which  was  before  uncertain.'' 

Fearne  on  Contingent  Remainders,  9. 

Williamson  vs.  Williamson.  18  R.  Mon. 

(Ky.).  pp.  329  6c  330. 

And  in  a  Virginia  case  a  testator  devised  certain  real 
estate  to  his  daughter,  Mrs.  Ann  t>.  Young,  for  life,  with 
remainder  in  fee  to  such  of  her  issue  as  miijht  he  living 
at  her  death. 

She  died  on  Nov.  5.  1884,  leaving  tour  childien  mu- 
viving  her  as  her  issue  living  at  her  death;  and  upon  h*  i 
death  the  remainders,  which  had  been  theretofore  con¬ 
tingent  became  vested. 

Against  her  son,  Robert  W.  Young,  who  was  one  of  her 
said  surviving  children  and  issue  living  at  the  time  of 
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her  death  a  judgment  had  been  recovered  during  his 
mother’s  lifetime,  and  the  question  was  whether  this 
judgment  constituted  a  valid  lien  upon  his  interest  in 
said  property  upon  its  becoming  vested  in  him.  The  lower 
court  held  it  did;  but  the  appellate  court,  in  reversing 
that  decision,  say: 

“Upon  a  careful  consideration  of  the  case  this 
Court  is  of  opinion  that  the  Corporation  Court  of 
Norfolk,  clearly  erred  in  holding  the  judgment  a 
valid  lien  upon  the  interest  of  R.  \Y.  Young,  in 
said  property,  for  the  reason  that  the  Court  had 
no  jurisdiction  of  the  case.  The  proceedings  were 
commenced  by  attachment  sued  out  on  the  31st 
October  1873.  long  before  the  death  of  said  Ann  P. 
Young,  before  the  remainder  of  It.  W.  Young  had 
become  vested ,  and  white  he  had  no  interest  in 
said  property,  which  could  be  subject  to  the  lien 
of  an  attachment. 

In  the  opinion  of  this  Court  the  words  ‘ estate  of 
det>ts'  due  him.  kc..  in  section  1,  ch.  148.  of  the 
Code  of  1873.  are  not  intended  to  apply  to  a  mere 
possibility ,  such  as  the  said  R.  \Y.  Young  had  at 
the  time  the  attachment  was  sued  out.’’ 

Young  vs.  Young.  80  Ya..  (>77. 

IY. 


Courts  of  Chancery  or  Equity  have  no  power,  authority 
or  jurisdiction  to  entertain  such  a  suit  as  Equity  Cause 
No.  14,4*37,  or  to  grant  such  relief  as  was  therein  and 
thereby  sought  to  be  obtained. 

On  Dec.  33,  1893.  when  said  Equity  Cause  No.  14.437 
was  instituted  and  filed  there  were  then  a  series  of  vari¬ 
ous  successive  contingent  remainders  created  by  the 
will  of  said  testatrix,  Mary  E.  Macpherson.  viz: 


1st.  There  was  then  the  contingent  remainder,  which, 
upon  the  death  of  Miss  Susan  \Y.  Edwards,  was  then  to 
be  forthwith  distributed  by  the  trustees  amongst  Miss 
Susan  W.  Edwards’  children ,  and  the  descendants  of  anv 


children,  who  mgiht  survive  her  per  stirpes.  This  con¬ 
tingent  remainder  was  to  persons  all  of  whom  were  then 
in  posse;  but  none  of  whom  were  then  in  esse. 

2nd.  There  was  then  the  contingent  remainder,  which, 
upon  the  death  of  Miss  Alice  Tyler,  was  then  to  be  dis¬ 
tributed  by  the  trustees  to  the  appointees  of  Miss  Alice 
Tyler,  amongst  her  children,  and  the  descendants  ot  her 
children,  who  might  survive  her,  in  such  proportions  and 
shares  as  she  might  think  fit  to  appoint  under  the  power 
of  appointment  conferred  upon  her  by  said  testatrix. 

This  contingent  remainder  was  also  to  persons  all  of 
whom  were  then  in  posse;  but  none  ot  whom  were  then 

in  esse. 

3rd.  There  was  the))  the  further  contingent  remainder 
in  the  event  of  Miss  Alice  Tyler  making  no  such  ap¬ 
pointment)  directing  the  trustees,  immediately  upon  her 
decease,  to  distribute  the  same  amongst  Miss  Alice  Ty¬ 
ler's  children,  and  the  descendants  of  any  children  who. 
should  survive  her.  to  take  per  stirpes,  and  in  fee  simple. 

This  contingent  remainder  was  likewise  to  persons  all 
of  whom  were  then  in  posse;  but  none  ot  whom  were 

then  in  esse. 

4th.  There  was  then,  too,  the  contingent  equitable  re- 
nuiinder  in  favor  of  the  testatrix's  granddaughter.  Mrs. 
Mary  M.  Tvler  (mother  of  said  Alice  Tyler)  for  and  dur¬ 
ing  said  Mary  M.  Tyler's  natural  life,  which  was  un¬ 
doubtedly  a  mere  contingent  remainder,  for  it  not  only 
depended  upon  her  surviving  her  said  daughter  Alice; 
but  it  also  depended  upon  Miss  Alice  Tyler  dying  with¬ 
out  exercising  her  power  ot  appointment  amongst  hei 
children,  and  their  descendants:  and  it  likewise  depended 
upon  Miss  Tyler  dying  without  leaving  any  children  or 
descendants  surviving  her  at  the  time  ot  her  death. 

This  contingent  remainder  could  never,  therefore,  be¬ 
come  vested  until  the  death  of  said  Alice  Tgler. 
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;)th.  And  (here  was  then ,  also,  the  contingent  remain¬ 
der  in  favor  of  Miss  Alice  Tyler’s  next  of  kin,  which 
could  never  become  vested  until  her  death ,  for  whilst  she 
was  living  she  could  have  no  next  of  kin,  and  it  could 
not  possibly  be  told  until  her  death  who  would  then  be 
her  next  of  kin. 

Under  these  circumstances  there  unquestionably  was 
no  power,  authority,  or  jurisdiction  in  an  Equity  Court 
to  entertain  such  a  suit  as  Equity  Cause  No.  14427,  or  to 
grant  any  such  relief  as  was  therein  and  thereby  prayed 
for. 

In  a  North  Carolina  case  a  testator  devised  certain  real 
estate  to  J.  W.  B.  Watson  to  have  and  to  hold  during  his 
life,  and  at  his  death,  to  such  of  his  children  as  might 
be  living  at  his  death,  and  the  issue  of  such  as  might 
have  died  leaving  issue,  and,  if  he  should  die  without 
leaving  issue  living  at  his  death,  the  estate  so  given  to 
him  should  be  equally  divided  amongst  William  H.  Wat¬ 
son,  Henry  B.  W  atson,  George  W.  Watson  and  Orren  L. 
Dodd. 

f 

Said  J.  W.  B.  Watson,  as  devisee  of  said  life  estate  (be¬ 
fore  having  any  children  or  descendants)  brought  an 
Equity  suit  against  said  ultimate  remaindermen t  Wm.  H. 
Watson,  Henry  B.  Watson.  George  W.  Watson  and  Orren 
L.  Dodd  for  a  sale  of  said  realty  and  reinvestment  of  the 
proceeds  of  sale,  alleging  that  this  would  be  to  the  inter¬ 
est,  advantage  and  benefit  not  only  of  himself,  and  of 
any  children  or  descendants  he  might  be  blest  with,  but 
also  of  said  defendants.  The  defendants  admitted  all  the 
allegations  of  the  bill;  but  the  Court  held: 

" A  court  of  equity  has  no  power  to  order  the 
sale  of  land,  for  the  purpose  of  converting  it  into 
more  beneficial  property,  when  it  is  limited  in 
remainder  to  persons  not  in  esse.” 

The  Court  in  its  opinion  saving: 

“The  plaintiff  is  tenant  for  life,  with  a  con¬ 
tingent  remainder  in  fee  to  his  children  who  may 


be  living  at  his  death,  and  lo  the  issue*  of  such 
children  as  may  have  died  in  his  lifetime  leaving 
children,  with  an  executory  devise  over  to  the  de- 

t 

fendants  in  the  event  of  his  dying  without  issue. 

*  The  difficulty  consists  in  there  being  no 
person  in  existence  for  whom  the  Court  can  be 
called  upon  to  act.” 

Watson  vs.  Watson.  50  X.  C..  400.  f02  & 
403. 


Second!)/.  as  the  said  Thomas  E.  Waggaman  and  Wil¬ 
liam  H.  H.  Raleigh  in  said  Equity  Cause  Xo.  7007  had 
been  previously  duly  substituted  as  trustees  under  the 
will  of  said  Mary  E.  Macpherson.  and  not  only  duly 
vested,  as  such  substituted  trustees,  with  the  title  to  tin* 
trust  estate,  but  also  with  all  the  trusts,  rights,  poicers, 
duties  and  obligations  incident  thereto  under  said  will, 
subject  to  the  control  of  the  Court  in  that  cause,  and 
had  duly  qualified  as  such  substituted  trustees  in  that 
cause;  and  as  in  said  Equity  Cause  No.  7907  they  (be¬ 
ing  so  vested  as  such  substituted  trustees,  both  with  title 
to  said  trust  property,  and  with  power ,  derived  from 
said  will,  to  sell  and  conveij.  said  trust  property)  had 

already  not  only  been  duly  authorized  to  sell,  but  had 
•  «  * 

actually  sold,  said  trust  property  to  said  Cralle  and 
Fisher,  and.  with  the  consent  of  their  equitable  bene¬ 
ficiaries  for  life,  had  had  said  sale  thereof  finally  ratified 
and  confirmed  in  said  Equity  Cause  No.  7907.  long  be¬ 
fore  the  institution  of  said  Equity  Cause  No.  14.427,  t ho 
Court  in  the  latter  cause,  had  no  power,  authority  or 
jurisdiction  to  decree  a  subsequent  sale  of  the  identical 
property  already  so  sold  and  the  sale  thereof  already  so 
finally  ratified  and  confirmed,  as  aforesaid,  in  Equity 
Cause  No.  7907. 

In  a  Tennessee  case  the  Chancery  Court  of  Franklin 
County  decreed  certain  land  to  be  sold.  The  land  was 
sold  in  pursuance  of  the  decree  and  Alfred  McGregor 
became  the  purchaser,  and  executed  to  B.  Litton,  the 
clerk  and  master,  his  notes  with  Win.  Ledbetter  and  11. 


Nonnas  as  sureties  to  these  notes.  Payment  of  the  notes 

»o  being  made,  I!.  Litton,  clerk  and  master,  sued  on  said 
notes,  and  recovered  judgments. 

McGregor  filed  a  bill  in  the  Chancerv  Court  at  Mur- 
frees  borough  enjoining  the  judgments.* 

Pending  tins  bill  at  Murfreesborough  the  complainants 
in  the  original  cause  notified  McGregor  and  sureties  to 
pay  the  money  due  on  his  said  purchase,  or  thev  would 
move  he  Chancery  Court  at  Franklin,  where  said  cause 
was  still  pending,  to  decree  the  payment  thereof  and 
;mard  execution.  Payment  not  having  been  made,  the 
'O'  at  trankhn  decreed  the  payment  of  the  monev 
>el  due,  against  McGregor  and  his  sureties,  and  awarded 

execution  for  the  same,  from  which  decree  thev  appealed 
to  the  Court  above.  '  1  1 

Hie  appellate  court  (at  p.  138)  held: 

‘•The  Court  of  Chancery,  like  all  other  courts, 
has  the  inherent  power  of  enforcing  its  decrees, 
and  for  this  purpose,  has  control  of  all  sales  made 
b>  its  order  until  a  final  disposition  of  the  cause 
and  may  render  a  judgment  against  a  purchaser 
at  a  sale  under  its  order,  and  his  sureties,  for  the 
purchasr-money  on  failure  to  pay  as  stipulated. 

1  'bancery  Court  of  one  district  has  an 
lioicev  to  inter/ ere  with  another  chavceru  mart 

lor  the  purpose  ol  enjoining  the  execution  of  its 
decrees. 

It  Hie  purchaser  of  property  at  a  chancerv  sale 
lias  any  ground  of  equitable  relief,  the  'Court 
where  the  cause  is  pending  is  the  /wooer  forum 
to  u  uch  he  should  applg  hi,  petition,  and.  it  seems 

at  any  time  before  conveyai .  executed  or  final 

disposition  ol  the  cause. 

The  Appellate  Court,  Green.  ,1.  ,  at  pp.  146  &  147) 
saying: 

hvery  Court  must  have  an  inherent  power  of 
enforcing  its  judgments  and  decrees:  and  surely 
0  110  tribunal  can  this  power  more  properlv  be- 
long  than  to  the  Chancery  Court.  It  has  under  its 
control  all  the  sales  made  by  this  order  until  a 


final  disposition  is  made  of  the  cause.  It  can  . 
aside  the  sale  altogether,  or  open  the  biddings,  oi 
make  any  other  order  that  may  be  necessary  tor 
the  enforcement  of  the  decree.  The  purchaser  at 
a  sale,  made  by  order  of  the  Court,  must  come  in  to 
Court  to  obtain  a  decree  vesting  in  him  III  ' 
to  the  property  purchased.  He  is  a  part'  to  1 
cause  for  the' purpose  of  obtaining  a  decree  o 
make  his  purcliase  effectual;  and  can  it  be  said 
he  is  not  a  / tarty  when  the  conditions  to  be  pei- 
f armed  by  him  are  to  be  enforced?  Surely  not. 
The  purchaser  being  a  party,  his  sureties  by  then 
undertaking  become  subject  to  all  Ins  liabilities. 

♦  *  * 

“As  to  the  suit  in  equity  at  Murfreesborough. 
the  Court  has  no  jurisdiction  to  interfere  with 
another  chancery  court  for  the  purpose  ot  enjoin¬ 
ing  the  execution  of  its  decree.  It  this  were  al¬ 
lowable  there  would  ho  endless  collision  in  tin 
jurisdiction  of  the  different  chancery  courts. 

•  ■'  •  Here  the  clerk  of  the  Chancery  Court  at 

Franklin,  in  execution  of  the  decree,  obtained 
judgments  on  these  notes,  and  they  are  enjoined 
bV  bill  in  another  county.  It  has  no  power  to 

clo  s*o  99 

Deaderick  vs.  Smith.  6  Humph.  ( fenn.), 

*  pp.  138.  1 46  &  147. 

In  a  Texas  case  it  was  held: 

“After  the  Probate  Court  lias  entered  an  order 
designating  and  setting  apart  to  the  widow  and 
children  their  homestead,  no  subsequent  order  ot 
that  court  could  disturb  their  right  to  the  home¬ 
stead  so  set  apart,  unless  such  subsequent  oulet 
was  rendered  in  a  direct  proceeding  brought  foi 
the  purpose  of  vacating  the  order  setting  apart 

the  homestead.''  ^  b 

Fossett  vs.  McMahan,  /  r  lex..  o4(>  & 

And  in  New  York  it  has  been  held: 

“An  original  bill  can  not  he  sustained  to  re¬ 
strain  proceedings  under  a  decree  in  a  former 
suit:  that  an  officer  of  the  Court  (i.  e.  a  Master) 
has  no  rigid  to  allow  an  injunction  to  stay  the  pro- 
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ceedings  under  a  decree  in  such  a  case;  and  that 
where  an  order  to  stay  the  proceedings  in  a  cause 
pending  in  the  Chancery  Court  is  proper,  the 
party  must  apply  to  that  'Court. 

“Walworth,  Chancellor,  saying: 

That  is  not  a  bill  of  review,  and  it  is  not  the 
practice  of  this  Court  to  permit  an  injunction  bill 
to  be  filed, ,  either  by  parties  or  privies,  to  the  pro¬ 
ceedings  in  a  former  suit ,  to  restrain  proceedings 
under  the  decree.  The  Court  can  control  its  own 
process  and  the  proceedings  of  its  officers,  with¬ 
out  an  original  bill  being  filed  for  that  purpose. 

“  ‘The  master  went  beyond  his  authority  in  al¬ 
lowing  an  injunction  to  restrain  the  defendants 
from  carrying  into  effect  a  decree  of  this  Court. 

“  any  order  was  proper,  the  present  complain¬ 
ants  should  have  applied  by  petition  to  the  Chan¬ 
cellor.’  ” 

Dyckman  vs.  Kernochan.  2  Paige  Ch.  (N. 

Y.),26. 

Whilst  fiduciaries  are  capable  of  executing  the  au¬ 
thority  with  which  they  have  been  invested,  a  grant  of 
authority  to  others  (or  to  themselves  in  a  capacity  dis¬ 
tinct  from  that  with  which  they  have  been  invested)  is 
null  and  void.  Thus  the  S.  C.  U.  S.  (at  p.  9),  holds: 

“So  long  as  a  qualified  executor  is  capable  of 
exercising  the  authority  with  which  he  has  been 
invested  by  the  testator,  that  authority  can  not 
be  conferred ,  either  with  or  without  limitation, 
by  the  Court  of' Ordinary,  on  any  other  person. 
And  if  during  such  capability  of  the  executor, 
the  ordinary  grant  administration,  either  abso¬ 
lute  or  temporary,  to  another  person,  that  grant  is 
absolutely  void.” 

The  Court,  Marshall,  C.  J.  (at  p.  24),  saying: 

“The  appointment  of  an  executor  vests  the 
whole  personal  estate  in  the  person  so  appointed. 
He  holds  as  trustee  for  the  purposes  of  the  will 
but  he  holds  the  legal  title  in  all  the  chattels  of 
the  testator.  He  is.  for  the  purpose  of  administer- 


ins  thorn,  ns  much  the  legal  proprietor  of  those 
chattels  ns  wns  the  testntor  himself  while  alive. 
This  is  incompatible  with  any  power  in  the  ordi- 
ruiry  to  transfer  those  chattels  to  any  other  prison 
by  the  grant  of  administration  on  them. 

'‘  His  grant  can  pass  nothing :  it  conveys  no  right; 

and  is  a  void  act.'' 

Griffith  vs.  Frazier.  8  Crunch  0  &  24. 

And  in  another  case  that  Court  held: 

“A  decree  by  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia  directing  an  administrator  who 
has  been  removed  to  pay  over  to  an  administrator 
de  bonis  non  appointed  in  his  place  a  sum  col¬ 
lected  by  the  former  from  the  United  States  for 
a  claim  due  to  the  intestate,  is  void  /or  want  of 
jnvisdict ion .  and  furnishes  no  ground  tor  main¬ 
taining  an  action  against  a  surety  of  the  tormei 
administrator  for  failure  of  that  administrator  to 
comply  with  the  decree. 

The  Court.  Woods  U.  saying: 

“Although  a  Court  may  have  jurisdiction  over 
the  parties  and  the  subject-matter,  yet  if  it  makes 
a  decree  which  is  not  within  the  powers  granted 
to  it  by  the  Jan'  of  its  organization ,  its  decree  is 

void."  „  _ 

U.  S.  vs.  Walker.  100  U.  S..  258  6:  2(>(>. 

In  a  North  Carolina  case  it  was  (p.  430).  held: 

"An  administrator  with  the  will  annexed,  can 
not.  by  virtue  of  his  appointment,  execute  a  power 
of  sale  given  to  the  executor. 

“ Xeit her  wilt  a  decree  of  a  t  ourt  of  kgmity  di¬ 
recting  him  to  sell  and  convey,  enable  him  to  vest 
a  legal  estate  in  his  vendee. 

“The  Court  has  jurisdiction  only  to  direct  those 
having  the  legal  estate,  to  join  in  a  sale  for  the 
purpose  of  executing  the  trusts  ot  the  will,  hut  has 
none  to  declare  the  legal  title  to  he  in  any  person, 
excepting  the  one  in  whom  at  law  it  vests. 
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The  Court,  Ruffin,  C.  J.  (al  pp.  447  &  448).  saying: 

"An  administrator  can  not  sell  land  under  a 
power  given  to  an  executor  to  do  so.  *  •  • 

(lie  power  is  not,  under  any  circumstances,  trans¬ 
ferred  to  an  administrator.  *  *  * 

"It  (the  Equity  Court)  decrees  that  the  party  in 
''  hom  the  tegat  title  or  power  is,  shall  convey. 

10  decree  does  not  therefore  constitute 
o  title  at  law;  nor  enter  into  it.  *  *  *  if  the 

deed  be  made  by  a  person  who  had  not  the  estate 
nor  a  power  to  convey,  it  will  not  pass  the  title  at 
law.  although  made  under  the  direction  of  a  Court 
of  Equity.  *  *  *  In  other  words,  the  Court  of 
equity  cannot  by  decree,  make  that  a  legal  title, 
which  a  court  of  law  says  is  not  a  legal  title  ” 
Ferebee  vs.  Proctor,  10  N.  C.,  430.  447  &  448 


A' 

Fallacy  of  the  vindication,  which ,  in  the  trial  court, 
tins  sought  to  be  claimed,  under  sections  969  to  973  of 
the  Revised  Statutes  of  the  District  of  Columbia. 


During  their  oral  arguments  in  the  trial  Court  counsel 
for  Raleigh  and  for  Ralston  referred  to  the  foregoing 
sections  060  to  073  in  their  attempted  support  of  Equity 
Cause  No.  14,427,  and  of  what  was  done  therein. 

We  respectfully  submit,  however,  that  those  sections 
do  not  authorize,  warrant,  justify  or  excuse  what  was 
done,  or  was  attempted  to  be  done  in  that  cause. 

Under  said  Section  060,  the  Supreme  Court  of  the 
District,  in  certain  specified  cases  embraced  and  covered 
by  said  sections  and  to  which  they  are  applicable,  may. 
“upon  application  of  the  tenants  for  life ”  order  a  sale. 
This  probably  caused  said  Waggaman  and  Raleigh  (and 
their  lawyers.  Williamson  and  Spencer)  to  make  the 
cestuis  que  trust,  Miss  Alice  Tyler  and  Miss  Susan  W. 
Edwards,  who  were  the  equitable  tenants  for  life,  com¬ 
plainants  in  said  Equity  Cause  No.  14,427.  and  probably 


also  caused  them  (without  explaining  the  real  aim.  ob¬ 
ject  and  purpose  of  that  proceeding  to  said  beneficiaries) 
to  induce  said  equitable  tenants  for  life  to  sign  that  bill, 
without  anv  realization  or  appreciation  on  the  part  ol 
those  ladies  of  what  their  trustees  were  aiming  at.  or 
seeking  to  accomplish.  As  a  matter  of  fact  the  Irusi  es¬ 
tate  and  the  beneficiaries  thereof  had  nothing  to  gain 
and  everything  to  lose  by  this  new  suit  No.  14.427.  and 
the  proceedings  therein.  The  property  had  already  been 
sold  by  the  substituted  trustees  for  a  good  and  satisfac¬ 
tory  price  and  on  advantageous  terms  to  Messrs.  Cralle 
and  Fisher,  and  said  sale  with  the  sanction,  consent  and 
approval  of  the  equitable  tenants  for  life,  had  already 
been  finally  ratified  and  confirmed  in  said  Equity  Cause 
No.  7907.  Why  put  the  trust  estate,  or  the  beneficiaries 
thereof,  to  any  cost,  expense  or  delay  by  bringing  this 
unnecessary  and  unprecedented  new  suit. 

II  seems  quite  clear  and  evident,  from  the  papers  and 
proceedings  in  that  case  that  it  was  not  the  cestuis que 
trust  but  the  substituted  trustees  themselves,  and  their 
lawyers,  who  conceived  the  idea  of,  and  devised  and 
worked  out  the  plan  of.  and  scheme  of.  this  new,  un¬ 
necessary  and  uncalled  for  suit  No.  14.427  in  order  to 
reap  all  possible  benefit  and  advantage  that  might  or 
could  flow  therefrom  to  themselves  whilst  they  sought 
to  accomplish  their  discreditable  purposes  under  the 
flimsv  guise,  cloak  and  pretext  of  said  sections  969  lo 
973:  their  real  scheme,  aim  and  object,  however,  being 
to  thereby  impose  upon  their  innocent,  confiding  and 
unsuspecting  cestuis  que  trust,  as  well  as  upon  Ihe  Court 
itself,  in  order  that  said  substituted  trustees,  and  their 

lawyers,  might,  on  .  pretext  or  another,  wrongfully. 

illegally  unlawfully  and  fraudulently  secure  lo  and  lor 
£P  own  use  and  benefit  as  much  as  possible  out  of 
tbe  cor/uts  of  this  trust  estate  in  / kigrant  violation  o/ , 
and  breach  of,  the  terms,  provisions  and  trusts  ol  Mrs. 
Mary  E.  Macpherson’s  unit. 
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We  respectfully  submit,  however,  that  said  sections 
(Hit)  to  973  have  no  real  application  to  such  a  case  as  the 
case  at  bar,  for  the  following  reasons,  viz: 

First.  Those  sections  apply  merely  where  the  limita¬ 
tion  is  of  one  or  more  life  estates,  with  a  contingent  limi¬ 
tation  over  only  to  issue  of  one  or  more  of  the  tenants  for 
life,  and  do  not  embrace,  cover  or  apply  to,  cases,  like 
the  case  at  bar,  where  there  is  a  contingent  limitation  to 
others,  not  as  issue,  and  who  are  not  issue,  of  any  of 
the  life  tenants ;  but  to  whom  such  contingent  limitation 
over  is  made  in  some  other  and  different  capacity  from 
that  of  being  the  issue  of  a  tenant  for  life,  as  for  in¬ 
stance  where,  as  in  the  case  at  bar,  there  is  a  contingent 
limitation  over,  to  the  next  of  kin  of  a  tenant  for  life. 

To  such  a  case  the  provisions  of  these  sections  are 
wholly  inapplicable. 

Second.  Even  where  there  is  a  contingent  limitation 
over  merely  to  the  issue  of  one  or  more  of  the  tenants 
for  life,  with  no  contingent  limitation  over  to  any  one 
othei  than  issue  of  a  tenant  for  life,  yet  these  sections 
contemplate  that  at  least  some  of  such  issue  should  be 
tiring  at  the  institution  of  the  suit,  as  such  of  the  issue  as 
are  then  living  are  required  to  be  made  defendants  to  the 
hill,  since  Section  971  expressly  provides  as  follows: 

“Such  of  the  issue  contemplated  by  the  limitation  as 
shall  be  in  existence  at  the  time  of  the  application  for 
the  sale  of  the  real  estate  shall  be  made  parties  defend¬ 
ant  to  the  bill,"  &c. 

It  cannot  possibly  be  contended  that  Miss  Alice  Tyler’s 
mother  (Mrs.  Mary  M.  Tyler)  is  the  issue  either  of  Miss 
Alice  Tyler  or  of  Miss  Susan  \Y.  Edwards.  It  cannot  pos¬ 
sibly  be  contended  that  Miss  Alice  Tyler’s  brother  (Henry 
B.  Tyler,  ji\),  is  the  issue  either  of  Miss  Alice  Tvler  or 
of  Miss  Susan  W.  Edwards.  And  it  certainly  cannot  be 
contended  that  said  Thomas  E.  Waggaman  and  William 
H.  H.  Raleigh,  substituted  trustees,  or  either  of  them. 


wen*  or  are  tlu1  issue  either  of  Miss  Alice  Pyler  or  ul 
Miss  Susan  W.  towards.  Yet  these  are  the  only  persons 
,r/w  arc  mastc  defendants  to  said  t>ill  o /  complaint  in 
said  Equity  Cause  No.  14.427. 

Moreover,  said  sections  do  not  provide  lor  a  cast- 
where  real  estate  is  limited  to  a  tenant  lor  lile,  with  a 
contingent  limitation  over  to  such  neat  o/  Lin  ol  tin 
tenant  for  life  as  shall  be  living  at  the  death  of  such 

tenant  for  life. 

No  such  case  is  covered  by.  embraced  by.  or  within 
the  scope  and  intent  of.  said  sections.  There  is  no  such 
language,  and  no  similar  language,  to  be  tound  in  said 

sections. 

Courts  cannot  supply  what  Congress  does  not  insert  in 
hut  omits  from,  the  statute,  and  the  common  law  is  never 
changed,  altered  or  repealed  by  implication.  Conse¬ 
quently  the  case  at  bar  is  not  covered  or  embraced  by. 
nor  does  it  fall  within  the  scope  and  intent  of.  said  sec¬ 
tions. 

If  however,  said  substituted  trustees,  and  their  law- 
vers,  erroneously  thought,  that  bij  some  supposed  an- 
aioaii,  a  sale  could  be  ordered,  under  these  sections,  m 
such  a  case,  where  real  estate  is  limited  to  a  tenant  for 
life  with  a  contingent  limitation  over  to  such  lile  ten¬ 
ant's  next  of  kin  living  at  the  death  of  such  tenant  for 
life.  yet.  even  then,  they  should  have  realized  that  it 
this  were  so.  still  under  said  Section  971,  by  the  same 
analogy,  all  of  the  prospective  next  of  kin  of  said  tenant 
for  life  who  were  in  existence  at  the  time  of  the  appli¬ 
cation.  under  said  sections,  should  have  been  made 
parties  defendants  to  the  bill. 

This,  however,  was  not  done. 

Mrs.  Easter,  in  her  affidavit  states  that  on  Dec.  22,  1S92, 
her  uncle  Joseph  Macpherson  Edwards,  her  aunt  Miss 
Snsari  W.  Edwards,  and  her  aunt  Mrs.  Nannie  Raleigh, 
nee  Edwards,  were  each  and  all  then  living,  when  said 
Equity  Cause  No.  14.427  was  instituted  and  filed,  and 


(a,S  Yel1  as  her  brother)  were  her  prospective 
mxt  o/  kin  -  but  neither  of  her  said  aunts  nor  her  said 
uncle  though  all  in  existence,  were  made  defendants  to 
said  Equity  Cause  No.  14,427. 

lhxr(L  rhat  Section  073  provides  as  follows: 

The  proceeds  of  the  sale  of  such  real  estate  shall  be 
held  under  the  control  and  subject  to  the  order  of  the 
hour!  and  shall  be  vested,  under  its  order  and  super¬ 
vision,  upon  real  and  personal  security,  or  in  Govern¬ 
ment  securities;  and  the  same  shad  to  all  intents  and 
purposes,  be  deemed  real  estate,  and  stand  in  place  of 
the  real  estate  from  the  sale  of  which  such  proceeds  have 

arisen,  and,  as  such  real  estate,  be  subject  to  the  limit  a. 
tions  of  the  deed  or  wilt.” 

Under  the  terms,  provisions  and  trusts  of  said  Mary 
..  Macpherson  s  will  the  proceeds  of  said  real  estate  con¬ 
stituted  corpus  of  the  trust  estate— standing  as  they  did 
m  the  place  ol  the  realty  itself  which  was  exclusively 
cor/iwy— and  under  the  terms,  provisions  and  trusts  of 
said  will  it  was  the  duty  of  the  trustees  to  keep  the  corpus 
invested  and  intact  until  the  final  end  and  termination  of 
the  trusts  declared  in  and  by  said  will.  The  trustees 
were  entitled  to  no  commissions  whatsoever  on  the  cor¬ 
pus,  or  on  any  part  of  the  corpus  of  the  trust  estate  The 
beneficiaries  or  cestuis  que  trust  were  not  themselves 
under  any  circumstances  entitled  to  any  part  of  the 
corpus,  nor  could  they  by  any  contract  or  agreement 
with,  or  employment  of,  any  person  or  persons  whom- 
soever  bind  or  subject  the  corpus,  or  any  part  of  the 
corpus,  of  the  trust  estate,  in  any  manner,  or  for  anv 
purpose  or  for  any  amount  whatsoever  under  the  pro¬ 
visions  of  said  will.  No  employee  of,  or  contraetee  of, 
or  creditor  of,  any  beneficiary  or  beneficiaries,  could 
lereby  subject  any  part  of  the  corpus  of  the  trust  estate 
under  the  terms,  provisions  and  trusts  of  said  will.  All 
of  Ins  is  true  under  Mrs.  Mary  E.  Macpherson’s  will 
and,  moreover,  even  if  said  Sections  969  to  973  had  cov- 


ered.  embraced  and  been  applicable  to.  such  a  case  as 
the  case  at  bar  (and  we  say  they  were  not)  yet  by  the 
express  terms  of  said  Section  9/3  all  of  this  would  still 
be  equally  true,  for  that  section  expressly  provides  that 
the  proceeds  of  any  such  sale  as  is  authorized  b^  said 
sections  “shall,  to  all  intents  and  purposes ,  be  deemed  real 
estate  and  stand  in  the  place  of  the  real  estate  from  the 
sale  of  which  such  proceeds  have  arisen ,  and,  as  such 
real  estate,  be  subject  to  the  limitations  of  the  deed  or 

wiiir 

Fourth.  We  further  submit,  however,  that  said  Sec¬ 
tions  969  to  973  have  no  application  whatsoever  to  any 
case,  and  were  not  intended  to  apply  to  an\  case,  where 
(as  in  the  case  at  bar)  title  had  been  expressly  conferred 
upon,  and  vested  in,  trustees  competent  to  act.  and  where 
also  express  power  had  been  conferred  upon,  and  tested 
in,  such  trustees,  to  sell  and  convey  such  real  estate  at 
public  or  private  sale  without  any  liability  on  the  part 
of  the  purchaser  or  purchasers  to  see  to  the  applica¬ 
tion  of  the  purchase  money,  and  with  full  power  to  re¬ 
ceive.  grant  acquittance  for,  and  reinvest  the  proceeds  of 

such  sale  or  sales. 

In  such  a  case  these  statutory  provisions  are  not  only 
unnecessary,  but  also  inapplicable,  and  where  (as  in  the 
case  at  bar)  the  substituted  trustees  had  not  only  actually 
sold  the  property  in  question  but  also  had  had  that  sale 
finally  ratified  and  confirmed  by  the  Court  in  Equity 
Cause  No.  7907  with  the  sanction,  approval  and  con¬ 
sent  of  the  equitable  beneficiaries  for  life,  the  authorities 
cited  in  previous  chapters  of  this  brief  clearly  show  that 
the  Court  in  Equity  Cause  No.  14.427  was  without  any 
power .  authority  or  jurisdiction  to  entertain  that  cause 

or  to  grant  any  relief  therein. 

It  is  true  that  the  bill  ot  complaint  in  said  Equit\  Cause 
No.  14.427.  in  the  6th  paragraph  thereof,  after  stating 
that  said  sale  by  said  substituted  trustees  to  said  Cralle 
and  Fisher  had  been  finally  ratified  and  confirmed  by 


the  Court  in  said  Equity  Cause  No.  / 00 / ,  alleges i  usaid 
purchasers,  aside  from  making  a  deposit  of  $500,  have 
not  complied  further  with  the  terms  of  sale,  because  they 
were  advised  by  counsel  that  title  to  said  property  could 
not  be  made  in  that  cause.” 

And  in  subsequent  proceedings  in  said  Equity  Cause 
No.  14,427  there  is  an  intimation  that  a  title  company  had 
expressed  some  such  opinion  to  said  purchasers. 

But  the  Court’s  attention  is  particularly  called  to  the 
significant  circumstance  that,  other  than  this  bare  allega- 
tion  and  intimation,  no  grounds  or  reasons  whatsoever 
are  given,  set  forth  or  stated,  or  even  so  much  as  inti¬ 
mated,  why  a  good  and  perfect  title  to  said  property 
could  not  have  been  made  to  said  purchasers  thereof  in 
said  Equity  Cause  No.  /  907,  and  the  authorities  to  which 
we  have  already  called  the  Court’s  attention,  established 
beyond  all  doubt,  that  in  that  cause,  No.  7907,  and  only 
in  that  cause,  could  a  good  and  perfect  title  to  said  prop¬ 
erty  be  made  to  said  purchasers  thereof. 

If  said  Cralle  and  Fisher  failed  to  comply  with  their 
contract  of  purchase  in  Equity  Cause  No.  7907  (even 
though  they  acted  on  advice  of  their  counsel  or  on  the 
opinion  of  a  title  company),  it  was  nonetheless  the  duty 
of  said  Waggaman  and  Raleigh,  as  such  substituted  trus¬ 
tees,  to  have  procured  a  rule  against  said  purchasers  in 
that  cause  to  show  cause,  and  to  have  haled  them  into 
court  in  that  cause  to  show  cause,  why  they  should  not 
be  required  to  comply  with  their  contract  of  purchase, 
and  why,  if  they  failed  to  comply  therewith,  the  Court  in 
said  Equity  Cause  No.  /90/  should  not  pass  a  decree 
against  them  for  the  amount  of  their  liability  for.  on 
account  ol,  and  under  their  said  contract  of  purchase  in 
said  Equity  Cause  No.  7907. 

And  we  respectfully  submit  that  if  said  Waggaman 
and  Raleigh,  as  such  substituted  trustees,  had  pursued 
any  such  course,  the  Court  in  said  Equity  Cause  No.  7907 
would  undoubtedly  have  enforced  said  contract  of  pur- 


chase  against  said  purchasers  in  that  cause,  and  the  au¬ 
thorities  which  we  have  cited  elsewhere  in  lids  brief 
establish  beyond  all  question  that  a  good  and  perfect 
title  to  said  property  was  able  to  be  made  by  the  Court 
to  said  purchasers  in  said  Equity  Cause  No.  /90/  through 
said  \\  aggaman  and  Raleigh,  as  such  substituted  trus¬ 
tees.  vested  as  they  were  with  title  to  the  trust  property, 
and  with  full  pou'er  to  sell  and  convey  the  same,  under 
and  by  virtue  of  the  express  terms,  provisions  and 
powers  of  Mrs.  Macpherson’s  will,  conferred  upon,  and 
vested  in,  said  substituted  trustees  by  decrees  in  said 
Equity  Cause  No.  7907. 

Certainly  no  doubts  of  the  purchasers,  or  of  their 
counsel,  or  of  any  title  company,  upon  this  point  or 
question  could  possibly  override  or  overrule  the  decision 
of  the  Supreme  Court  of  the  l  nited  States  to  that  ettect 
in  that  identical  cause  No.  7907. 

See  Kennady  vs.  Edwards.  134  U.  S.  125). 

That  decision,  sustaining  as  it  does  our  contentions 
upon  this  point,  having  been  rendered  by  the  highest 
court  of  the  land  in  that  identical  Equity  Cause  No.  7907, 
was  obligatory  upon  and  bound  the  trial  court  and  so 
far  as  all  future  proceedings  therein  were  concerned  be¬ 
came  the  law  of  that  cause,  and  the  trial  court  thereafter 
could  do  nothing  but  respect  and  follow  it.  and  could  not 
decide  contrarv  to  it  in  that  cause. 


\1 


The  rights ,  powers ,  duties,  obligations  and  trusts  were 
fixed  and  determined  by  Mrs.  Macphersons  will ,  and 
could  not  afterwards  be  changed,  altered,  modified  or 
otherwise  determined,  by  the  trustees  or  substituted  trus¬ 
tees,  or  by  counsel  or  court.  For  after  a  trust  has  been 
duly  and  properly  created,  there  is  no  power  in  the  per¬ 
son  who  created  it,  nor  in  Trustees  who  have  accepted  it, 
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nor  in  a  Court  of  Chancery,  to  chunge,  utter  or  dispense 
with  the  terms,  conditions ,  requirements  und  provisions 
thereof. 


In  an  English  case,  Sir  R.  R.  in  1832  transferred  2197 
£.  Stock  into  the  names  of  Trustees,  and  executed  a 
voluntary  deed  declaring  the  trusts  in  favor  of  his  daugh¬ 
ter  and  her  children.  In  1840,  lie  executed  a  second  deed, 
which,  without  noticing  the  first  deed,  recited  that  he  had 
transferred  a  sum  of  2197  £.  Stock  into  the  name  of  these 
trustees,  and  proceeded  to  declare  trusts  somewhat  dif¬ 
ferent,  and  gave  a  life  interest  to  his  wife.  It  was  held, 
first,  that  the  stock  intended  to  be  settled  by  the  two 
deeds,  was  the  same;  secondly,  that  the  trusts  of  the  first 
deed  could  not  be  altered  by  the  second;  and  thirdly,  that 
the  second  deed,  failing  to  operate,  gave  no  right  against 
the  assets  of  the  settler.” 

The  Master  of  the  Rolls,  in  deciding  the  case,  says: 


In  1840,  the  second  deed  was  executed  and  the 
question  which  arises  on  this  deed,  as  to  the  sub¬ 
stitution  or  variation,  is  whether  the  particular 
fund  is  or  is  not  the  same  fund,  as  that  which  was 
the  subject  of  the  first  deed.  Now  the  deed  of 

one  recital,  viz:  that  Sir  Robert 
Ricketts  had  laid  out  and  invested  the  sum  of 
2.000  £.  Sterling  in  the  purchase  of  2197  £  16  s.  0  d. 
3V2  per  cent  annuities  in  the  names  of  Askew  & 
Stratford.  I  hat  is  most  literally  the  very  thing  he 
had  previously  done  on  the  15th  of  June.  1832. 
and  it  is  proved  that  there  was  no  other  sum  stand¬ 
ing  in  the  names  of  these  trustees  in  that  stock. 

Here  the  subject  of  the  two  settlements 
is  one  and  the  same  fund;  the  trusts  hare  been 


fixed  by  the  first  deed,  and  cm  not  be  altered:  the 
second  deed  attempts  to  affect  this  particular  fund, 
and  nothing  else,  and  I  apprehend  that  no  damages 
could  be  recovered  at  law  on  the  second  deed.” 

Newton  vs.  Askew.  11  Reavan  145.  150  & 
151. 


I 
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“The  provisions  and  conditions  of  a  trust  deed 
make  the  law,  by  which  the  conduct  of  the  trustees, 
in  the  management  and  dispositions  of  the  trust 
property,  must  be  regulated  and  controlled.  Trus¬ 
tees  accepting  a  trust  upon  the  terms  and  condi¬ 
tions  of  the  deed  creating  it,  have  no  power  to 
alter,  change ,  or  dispense  with  those  terms  or  con¬ 
ditions.” 

Huntt  vs.  Townshend.  31  Md.,  337. 

“Trustees  have  no  power  to  alter  the  nature  and 
object  of  the  deed  appointing  them,  and  under 
which  they  derived  their  powers,  nor  to  dispense 
with  the  exact  performance  of  the  conditions  im¬ 
posed  upon  them;  neither  has  a  Court  of  Chancery 
such  a  power.  " 

Dolan  vs.  Baltimore,  4  Gill  395  &  406. 

In  a  Minnesota  case,  A  conveyed  certain  real  estate 
to  B  in  trust  for  the  heirs  of  A.  to  whom  the  property 
would  have  descended  had  the  grantor  died  seized  of  it, 
and  subsequently  B  for  the  purpose  of  terminating  the 
trust,  assumed  to  reconvey  to  A.  but  the  Court,  Mitchell 
,1.,  said  : 

“This  trust  could  not  be  destroyed,  either  bv 
a  revocation  by  the  grantor,  or  by  a  violation  of 
the  trust  by  the  trustee ,  or  by  both.  The  deed  of 
reconveyance  was  not  in  execution  of  the  trust, 
but  in  direct  contravention  of  it,  its  expressed 
purpose  being  to  terminate  and  thus  destroy  the 
trust,  and  was  therefore  absolutely  void.” 

Ewing  vs.  Warner,  47  Minn.  448. 

VII 

.4  Court  has  no  power ,  authority  or  jurisdiction  to  f/ass 
upon,  decide ,  or  adjudicate,  matters  which  are  not  within 
the  issues  raised  in  the  cause,  and  as  to  such  matters  its 
judgment  is  null  and  void,1  and  may  be  attacked  even 
collaterally  for  want  of  jurisdiction. 


So  far  as  the  bill  of  complaint  in 
14.427  sought  and  prayed  the  Court 


Equity  Cause  No. 
in  that  cause  to 


decree  another,  a  new,  and  an  independent,  sale  of  the 
same  identical  property,  a  sale  of  which  had  been  pre¬ 
viously  made  in  Equity  Cause  No.  7907  to  Cralle  and 
Fisher,  as  purchasers  thereof,  by  Waggaman  and 
Raleigh,  as  substituted  trustees,  vested  with  title  thereto, 
and  with  power  to  sell  and  convey  the  same,  derived  from 
the  will  of  the  testatrix,  which  prior  sale  had  been  finally 
ratified  and  confirmed  by  the  Court  in  said  Equity  Cause 
No.  7907,  and  so  far  as  said  bill  in  Equity  Cause  No. 
14,427  sought  and  prayed  the  Court  in  that  cause  to  ap¬ 
point  trustees  to  make  such  other,  new,  and  independent 
sale  of  said  property,  not  as  substituted  trustees  vested 
with  title  and  with  power  to  sell  and  convey  under  the 
will  of  the  testatrix,  but  as  mere  appointees  of  the  Court 
in  said  Equity  Cause  No.  14,427,  we  have  already,  in 
previous  chapters  of  this  brief,  pointed  out  and  shown, 
both  upon  principle  and  upon  authority,  that  the  Court, 
in  said  Equity  Cause  No.  14,427,  had  no  power,  authority 
or  jurisdiction,  to  entertain  said  cause  for  any  such  ob¬ 
ject  or  purpose,  or  to  grant  any  such  relief. 

This  being  so,  it  undoubtedly  follows,  as  a  matter  of 
course,  that  if  the  Court,  in  Equity  Cause  No.  14,427, 
lacked  all  power,  authority,  and  jurisdiction  to  decree 
such  a  sale,  it  necessarily  lacked  all  power,  authority, 
and  jurisdiction,  to  dispose  of  the  proceeds  of  any  such 
sale,  and  it  certainly  could  not  do  so  contrary  to  law,  and 
in  violation  of  the  terms,  provisions  and  trusts  of  Mrs. 
Macpherson’s  will. 

The  third  prayer  of  said  bill  in  Equity  Cause  No. 
14,427  is  as  follows: 

“That  the  proceeds  of  said  sale  may  be  disposed 
of  under  the  decree  of  this  Court,  after  the  payment 
of  such  costs  and  charges,  as  are  properly  deduct¬ 
ible  therefrom  in  accordance  with  law  and  the 
provisions  of  said  will" 

Now,  whilst,  as  already  pointed  out  by  us,  we  insist 
that  said  Sections  969  to  973.  under  the  then  existing  facts 


and  circumstances,  were  inapplicable  to.  and  furnished 
no  basis  or  ground  for.  said  Equity  Cause  No.  14,427, 
yet  it  is  worthy  of  note  that  even  in  a  case,  where  it 
might  have  been  proper  for  the  Court  to  decree  a  sale 
under  those  sections,  still  the  Court  could  not  dispose  of 
the  proceeds  of  sale  otherwise  than  by  directing  their  in¬ 
vestment  subject  to  the  limitations  of  the  will ,  for  said 
section  973  expressly  enacts,  as  follows: 

“The  proceeds  of  the  sale  of  such  real  estate  shall 
he  held  under  the  control  and  subject  to  the  order 
of  the  Court,  and  shall  be  vested ,  under  its  order 
and  supervision,  upon  real  and  personal  security, 
or  in  Government  securities:  and  the  same  shall, 
to  all  intents  and  purposes,  he  deemed  real  estate 
and  stand  in  the  place  of  the  real  estate  from 
the  sale  of  which  such  proceeds  have  arisen,  and, 
as  such  real  estate,  be  subject  to  the  limitations 
of  the  deed  or  ivill.” 


The  hill  of  complaint  in  said  Equity  Cause  No.  14.427. 
and  especially  the  third,  above  quoted,  prayer  thereof, 
when  taken  in  connection  with  said  Section  973  clearly 
demonstrates  and  shows  beyond  all  doubt,  that  the  ques¬ 
tion  or  questions,  matter  or  matters,  of  the  allowances. 
out  of  corpus  of  the  trust  estate,  of  solicitors’  fees  to  Wil¬ 
liamson  and  Spencer,  of  commissions  to  Waggaman 
and  Raleigh,  of  Raleigh’s  claims  as  a  pretended  or  al¬ 
leged  creditor  of  the  equitable  tenants  for  life  before  his 
co-trusteeship,  and  other  allowances  therein  fraudulently 
obtained,  was  not  and  were  not  put  in  issue,  or  involved 
in  the  issue,  upon  said  hill  in  said  Equity  Cause  No. 
14.427. 

Because  under  the  terms,  provision,  limitations  and 
trusts  of  Mrs.  Macpherson’s  will,  the  corpus  of  the  trust 
estate  had  to  he  kept  invested  and  intact  by  the  trustees 
until  the  end  and  final  termination  of  the  trusts  created 
by  said  will:  and  because  further  tin*  trustees  under  the 
terms,  provisions  and  trusts  of  said  will  were  entitled  to 
no  commissions  whatsoever  upon  the  corpus,  or  upon 
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run  part  of  the  corpus,  ol  said  trust  estate ;  and  because 
under  the  terms,  provisions  and  trusts  of  said  will,  the 
equitable  beneficiaries  for  life  were  not  entitled  them¬ 
selves  to  any  pari  or  portion  of  the  corpus  of  said  trust 
estate,  noi  were  they  entitled  to  in  any  manner,  w;av, 
shape  or  lorni  hind,  charge,  or  subject  the  corpus  or  any 
part  of  the  corpus  in  favor  of  any  one  whomsoever  claim¬ 
ing  under  them  or  under  either  of  them. 

Said  third  prayer  in  said  Equity  Cause  No.  14,427  does 
not.  strictly  speaking,  pray  for  payment  out  of  the  pro¬ 
ceeds  of  sale  even  of  such  costs  and  charges  as  (to  use  its 
own  phraseology)  are  proper/)/  deductible  therefrom  in 
accordance  with  lair  and  the  provisions  of  said  will ;  hut 
it  cannot  possibly  he  transformed,  converted  or  construed 
into  a  prayer  for  payment  out  of  the  proceeds  of  sale 
(which  were  exclusively  corpus)  of  any  costs,  charges 
oi  allowances  whatsoever,  which  were  not  only  contrary 
to  hue,  hut  also  were  contrary  to.  and  in  violation  of. 
the  terms,  provisions,  limitations  and  trusts  of  said  will. 

In  short  the  all  eyed  allowances,  concerning  which 
Raleigh  and  Ralston  are  now  so  worked  up.  and  so  ex- 
( ited,  were  not  in  fact  properly  in  issue  or  involved  in 
the  issues,  raised  in  and  by  said  Equity  Cause  No.  14.427. 
and  consequently  the  Court  in  that  cause  had  no  power, 
authority  or  jurisdiction,  to  hear,  decide  or  adjudicate  the 
same,  and  consequently  its  action  is  null  and  void,  and 
may  he  attacked  even  collaterally. 

Waggaman  and  Raleigh,  as  substituted  trustees,  and 
Williamson  and  Spencer,  as  their  lawyers,  must  have 
conceived  the  idea  that  under  the  flimsy  guise,  cloak  and 
pretext  of  Equity  Cause  No.  14.42/,  they  could  get  their 
hands  upon  and  secure  for  their  own  selfish  uses  and 
purposes  large  allowances  out  of  the  corpus  of  the  trust 
estate  contrary  fo.  and  in  violation  of.  the  terms,  pro- 
\  isions  and  trusts  of  Mrs.  Macpherson  s  will,  and  so  long 
as  they  succeeded  in  obtaining  such  unjustifiable  allow- 
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ances  out  of  corpus  as  would  inure  to  the  mutual  and 
equal  benefit  of  said  substituted  trustees,  or  of  their  law¬ 
yers,  there  appears  to  have  been  plain  sailing  and  every¬ 
thing  went  ahead  smoothly  with  W  illianison  and  Spen¬ 
cer  running  all  of  the  proceedings  just  as  they  pleased  in 
said  Equity  Cause  No.  14,427. 

When  Equity  Cause  No.  14.427  is  taken  in  connection 
with  the  damaging  fact  that  said  substituted  trustees, 
Waggaman  and  Raleigh,  pot  their  own  lawyers,  W  il~ 
liamson  and  Spencer  to  cwt  ns  solicitors  /or  the  equit¬ 
able  tenants  for  life ,  it  indicates  and  shows  only  too 
clearly,  that  said  Equity  Cause  No.  14.427  was  not  insti¬ 
tuted  and  filed  because  of  any  wish  or  desire  on  the  part 
of  the  equitable  tenants  for  life  to  file  it,  but  because 
said  substituted  trustees,  Waggaman  and  Raleigh,  and 
their  attorneys,  Williamson  and  Spencer  conceived  the 
idea  that  said  substituted  trustees,  with  everything  under 


their  exclusive  control,  and  their  said  lawyers  running 
both  sides  of  the  case,  and  with  no  one  to  oppose  them, 
or  to  call  attention  to  or  expose  their  illegal,  crooked  and 
fraudulent  acts  and  proceedings,  they  not  only  could 
count  upon  imposing  on  their  own  cestuis  que  trust  but 
also  could  count  upon  imposing  on  the  Court,  and  upon 
illegally  and  fraudulently  obtaining  and  securing  out  of 
the  corpus  of  the:  trust  estate,  allowances  which  they 
well  knew  they  were  not  entitled  to  have  allowed  out  of 
corpus  under  the  terms,  provisions,  and  trusts  ot  Mrs. 
Mary  E.  Macpherson’s  will.  It  indicates  and  shows  only 
too  clearly  that  said  Equity  Cause  No.  14,427  was  a  de¬ 
liberate  and  bold  attempt  on  the  part  of  said  substituted 
trustees.  W  aggaman  and  Raleigh,  with  the  aid  ot  their 


said  attorneys.  Williamson  and  Spencer,  to  violate  their 
duties  as  such  substituted  trustees  and  to  commit  flagrant 


and  deliberate  spoliation,  and  breaches  ot  trust,  in  direct 
violation  of.  and  contravention  of,  and  breach  of,  the 
express  terms,  provisions  and  trusts  created  by  the  will 


of  Mrs.  Mary  E.  Macpherson. 
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That  case  also  demonstrates  the  wisdom,  importance, 
and  we  might  almost  say  necessity,  of  those  who  are 
parties  to  any  litigation  having  their  own  bona  fide 
counsel  to  represent  them,  and  that  they  should  not  be 
dependent  upon  the  tender  mercies  of  counsel  or  solici¬ 
tors  who  are  in  tact  the  attorneys,  counsel  or  solicitors 
of  other  parties  on  the  opposite  side  of  the  case,  and 
especially  if  the  interests  of  such  other  parties  are  an- 
tagonistic.  It  is  difficult  tor  anyone  to  serve  twTo  masters 

“Want  of  jurisdiction  makes  the  judgment  a  nullity, 
and  it  may  be  so  treated  by  any  Court  in  any  proceeding, 
direct,  or  collateral .” 

Wade  vs.  Hancock,  70  Va.,  020. 

In  a  New  Jersey  case  it  is  held: 

“A  decree  in  equity,  which  is  entirely  aside  of  the 
issue  raised  in  the  record  is  invalid,  and  will  be 

treated  as  a  nullity,  even  in  a  collateral  proceed¬ 
ing.” 

C.  J.,  saying: 

It  is  impossible  to  concede  that  because  A  and 
B  are  parties  to  a  suit,  that  a  Court  can  decide 
anj  matter  in  which  they  are  interested,  wdiether 
such  matters  be  involved  in  the  pending  litigation 
or  not.  Persons  by  becoming  suitors  do  not  place 
themselves  for  all  purposes  under  the  control  of 
the  Court,  and  it  is  over  these  particular  interests 
which  they  chose  to  draw’  in  question  that  a  power 
of  judicial  decision  arises. 

“Records  or  judgments  are  not  estoppels  with 
reference  to  every  matter  contained  in  them.  They 
have  such  effect  only  w  ith  respect  to  the  substance 
of  the  controversy  and  its  essential  concomitants.” 

Monday  vs.  Vail.  34  N.  J.  L.,  418,  422  &  423. 

I  hey  (the  plaintiffs)  knew  of  the  proceeding 
of  the  suit.  *  They  permitted  the  report 

1°  confirmed  without  opposition  or  inquiry. 

But  it*  the  plaintiffs  are  correct  in  the 
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point  that  I  he  Court  of  Common  Pleas  exceeded  its 
jurisdiction,  I  lie  judgment  was  a  nullity .” 

Corwithe  vs.  Grffing,  21  Barb.  14. 

“It  is  a  well  settled  principle  that  although  a 
Court  may  have  jurisdiction  of  a  case,  yet  if  it 
appears  from  the  record  that  it  did  not  have  juris¬ 
diction  to  enter  the  decree  and  the  particular  judg¬ 
ment  thereon  that  it  did  enter,  then  that  decree 
and  judgment  may  he  collaterally  impeached/' 

Ritchie  vs.  Savers.  100  Fed..  532. 

t 

‘vt  judgment  invalid  for  leant  of  jurisdiction  is 
absolutely  void;  and  the  person  against  whom  it  is 
rendered  is  under  no  obligation  to  take  any  direct 
steps  for  its  cancellation.  Lack  of  jurisidiction , 
either  of  the  person  or  t lie  subject  mutter  will 
wholly  invalidate  a  judgment ,  and  even  when 
there  is  jurisdiction  both  of  the  person  and  of  the 
subject  matter,  if  a  Court  does  not  proceed  accord¬ 
ing  to  established  modes,  or  transcends  the  powers 
granted  to  it  by  law,  that  fact  may  be  shown  in  a 
collateral  proceeding,  and  if  shown  the  judgment 
will  be  regarded  as  void. " 

Tenny  vs.  Taylor.  1  App.  1).  C..  227. 

“Every  bill  must  contain  in  itself  sufficient  mat¬ 
ter  of  fact  per  se  to  maintain  the  case  of  the  plain¬ 
tiff.  The  proofs  must  be  according  to  the  allega¬ 
tions  of  the  parties,  and  if  the  proofs  go  to  mat¬ 
ters  not  within  the  allegations,  the  Court  cannot 
judicially  act  upon  them  as  a  ground  for  decision; 
for  the  pleadings  do  not  put  them  in  contesta¬ 
tion.'' 

Harrison  vs.  Nixon.  !)  Pet..  483. 

‘Every  fact  essential  to  the  plaintiff's  title  to 
maintain  the  hill,  and  obtain  the  relief,  must  be 
stated  in  the  hill,  otherwise  the  defect  will  be  fatal. 
For  no  facts  are  properly  in  issue,  unless  charger! 
in  the  bill;  and  of  course  no  proofs  can  he  gen¬ 
erally  offered  of  facts  not  in  the  hill:  nor  can  re¬ 
lief  be  granted  for  matters  not  charged,  although 
they  may  he  apparent  from  other  parts  of  the 
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pleadings  and  evidence;  for  the  Court  pronounces 
its  decree  secundum  allegata  et  probate  ” 

Story’s  Eq.  PI.  (10th  Ed.),  Sec.  257. 


VIII 

ab  initio  non  valet,  tractu  temporis  non  con- 
in  a  Massachusetts  case  it  is  held: 

n  A  grant  of  administration  which  was  origin- 
alty  void  and  not  merely  voidable,  can  acquire  no 
validity  trom  an  acquiescence  of  twenty  years  or 
any  longer  period.”  1  J 

The  Court  saying: 

",Th,e  jury  having  established  the  fact  that  the 
last  domocile  of  the  deceased  was  within  the 
County  of  Middlesex,  the  Judge  of  Probate  in  Suf- 
l®  v  ^  jurisdiction;  and  nothing  can  be  pre- 
sumed  in  favour  of  his  proceedings;  nor  can  lapse 
ot  time  render  an  act  valid,  which  was  originally 

void.  Quod  ab  initio  non  valet ,  tractu  temporis  non 
convalescin' 

Holyoke  vs.  Haskins.  5  Pick  (Mass.),  20 

Alt  /  '  ' 


‘The  true  question  is:  did  the  Court  in  fact  have 
jurisdiction?  Not  did  the  Court  decide  that  it  had 
jurisdiction.  If  it  did  not  in  fact  have  jurisdiction , 
Ihen  iU  decision  is  a  nullity ,  and  it  matters  not 
wll.at  t acts  it  finds,  or  what  questions  it  decides* 
unless  there  was  jurisdiction  in  fact,  they  are  all 
alike  nulhhes.  It  without  jurisdiction  it  may  not 
adjudicate  the  real  merits  of  the  case,  neither  may 
it  adjudicate  any  other  question,  whether  it  be 
introductory,  incidental  or  collateral 
“A  judgment  becomes  a  verity,  and  concludes 
the  parties,  because,  and  only  because,  the  Court 
pronouncing  it  had  jurisdiction  so  to  do.” 

Cole,  J.,  in  Newcomb  vs.  Dewey,  27,  Iowa 
388. 

“Proceedings  void  for  uxmt  of  jurisdiction  can¬ 
not  be  cured  by  ratification  or  waiver.” 

Laughton  vs.  Nadeau,  75  Fed.,  790,  794. 
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IX 

The  Court's  attention  is  expressly  called  to  the  con¬ 
fidential  relationship  existing  between  the  trustees  and 
their  cestuis  que  trust ,  and  to  its  effect  in  casting  upon 
the  trustees  the  burden  and  obligation  of  showing  clearly 
and  distinctly  openness ,  frankness ,  honesty ,  good  faith, 
fairness ,  integrity,  propriety  and  legality  on  the  part  of 
said  trustees  in  all  dealings  and  transactions  between 
them  and  their  cestuis  que  trust,  and  in  everything  done 
by  them  affecting  or  concerning  their  cestuis  que  trust. 


“All  transactions  between  trustee  and  cestui  que 
trust,  guardian  and  ward,  attorney  and  client, 
principal  and  agent,  parent  and  child  are  nar¬ 
rowly  watched  and  jealously  scrutinized  in  courts 
of  equity.  In  all  the  variety  of  the  relations  of  life, 
in  which  confidence  is  reposed  and  accepted,  and 
dominion  may  be  exercised  by  one  person  over 
another,  the  Court  will  interfere  and  relieve 
against  contracts  or  conveyances,  when  they 
would  abstrain  from  granting  relief,  if  no  particu¬ 
lar  relation  existed  between  the  parties,  in  which 
trust  and  confidence  was  reposed  and  accepted, 
and  there  was  not  an  opportunity  tor  an  abuse  of 
the  confidence  and  the  exercise  of  undue  influence. 
*  *  *  Relief  is  granted,  not  because  there  is 

actual  fraud,  but  on  a  principle  of  public  policy  to 
prevent  fraud,  and  to  remove  all  temptation  for 

its  commission.” 

Waddell  vs.  Lanier.  (Y2  Ala..  341). 


“Courts  of  Equity  do  not  sit.  or  affect  to  sit,  in 
judgment  upon  cases  as  custodes  morum,  enforc¬ 
ing  the  strict  rules  of  morality.  But  they  do  sit 
to  enforce  what  has  not  inaptly  been  called  a 
technical  moralitv.  If  confidence  is  reposed,  it 
must  be  faithfully  acted  upon,  and  preserved  from 
any  intermixture  of  imposition.  If  inftence  is  ac¬ 
quired.  it  must  he  kept  free  from  the  taint  of 
selfish  interests  and  cunning  and  overreaching 
bargains.'' 

1  Story’s  Eq..  Sec.  308. 
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X 

Thomas  E.  Waggaman  and  William  II.  //.  Raleigh ,  as 
substituted  trustees  in  Equity  Cause  No.  7907,  arranged  to 
have  their  own  lawyers,  Williamson  and  Spencer,  act  as 
Solicitors  for  their  cestuis  que  trust,  Miss  Tyler  and  Miss 
Edwards,  who,  as  the  equitable  tenants  for  life,  were 
made  complainants  in  Equity  Cause  No.  14,427,  and  by 
this  means  those  ladies  were  deprived  of  the  benefit  of 
any  real  counsel  of  their  own  in  that  case  or  in  respect 
to  what  was  done  therein. 


XI 

DEPARTURE 

Both  William  H.  H.  Raleigh  and  Jackson  11.  Ralston,  in 
and  by  their  answers  and  amended  answers  to  the  peti¬ 
tions  of  March  3,  1906,  and  of  Nov.  27,  1906 ,  in  this 
Equity  Cause  No.  7907,  defended  against  this  suit,  on  the 
theory  and  upon  the  ground,  as  set  forth  and  admitted  in 
their  said  answers,  that  Thomas  E.  Waggaman  and  Wil¬ 
liam  II.  II.  Raleigh  as  duly  appointed  and  qualified  sub¬ 
stituted  trustees  in  that  cause,  who ,  as  such  substituted 
trustees  were  duly  vested  with  the  fee  simple  title  to ,  and 
estate  in,  the  trust  property,  together  with  all  the  rights, 
powers,  duties  and  obligations  incident  thereto,  inclusive 
of  full  power  of  sale  and  conveyance  derived  from  the 
will  of  the  testatrix,  Mrs.  Mary  E.  Macpherson,  duly  be¬ 
stowed  upon,  and  vested  in  them,  by  decrees  in  that 
cause,  on  February  17,  1892,  had,  under  and  by  virtue  of 
a  decree  pmsed  in  Equity  Cause  No.  7907,  on  Nov.  2, 

1891 ,  sold  the  F.  Street  property  to  Messrs.  Cralle  and 
Fisher  for  $17460,  and  with  the  sanction,  consent  and 
approval  of  the  equitable  beneficiaries  for  life ,  had  had 
said  sale  finally  ratified  and  confirmed  on  February  17, 

1892,  by  the  Court  in  said  Equity  Cause  No.  7907. 

Both  Raleigh  and  Ralston,  however,  in  and  by  their 
petitions  for  rehearing,  fled  herein ,  on  April  27,  1914, 
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undertake  to  set  up,  assert  and  pretend  that  said  Wagga- 
nmn  and  Raleigh  did  nothing  of  the  hind  and  that  in¬ 
stead  of  so  doing  mid  instead  of  said  Waggamnn  amt 
Italeigh  selling  the  said  F  Street  property,  as  substituted 
trustees  In/  virtue  of  their  title  thereto  and  estate  therein, 
ns  substituted  trustees,  and  by  virtue  of  the  power  of 
sale  and  conveyance  derived  from  the  will  of  saul  testa¬ 
trix  and  bestowed  upon  them,  and  vested  in.  them,  as 
substituted  trustees,  under  and  by  virtue  oj  decrees  in 
said  equity  cause  So.  7907,  they  the  said  Thomas  E.  II  ag¬ 
on  man  and  William  IE  IE  Raleigh,  sold  that  identical 
property  to  the  same  identical  purchasers,  Messrs.  <  ralte 
ami  Fisher,  for  the  same  identical  purchase  price  a j 
$17,100.00:  but  that  they  only  sold  the  same  on  March 
IP,  ipg.-E  under  and  by  virtue  of  a.  decree  passed  on  Feb¬ 
ruary  9.  1893.  in  Equity  Cause  So.  El.  12  7,  mid  that  they 
only  had  said  sale  finally  ratified  and  confirmed  on  March 
18  1893  by  the  Court  in  said  Equity  Cause  .\o.  /  /,/:/. 
and  further  that  the  said  Wagganutn  "ml  Raleigh  only 
made  said  sale  us  trustees  appointed  in  said  Equity 
Cause  So.  EEi-27.  as  mere  appointees  of  the  Court  in  llml 
cause  wholly  se/iarate  and  distinct  and  apart  from,  and 
independently  of,  their  haring,  or  being  rested  with,  any 
title,  or  estate,  or  any  powers  of  sale  and  conveyance 
as  substituted  trustees  as  aforesaid,  which  were  derived 
from  the  wilt  of  said  testatrix  or  from  the  decrees  in  said 

Equity  Cause  So.  7907. 

We  i-pspectfullv  submit  that  in  this  respect  these  peti¬ 
tions  of  said  Raleigh  and  Ralston  which  were  filed  herein 
on  Vpril  27.  1914.  present  a  case  of  departure  in  pleading 
on  their  part,  and  that  such  a  departure  is  never  per¬ 
missible.  and  that  this  of  itself  is  good  and  sutricienl 
reason  why  their  said  petitions,  which  were  tiled  herein 
on  April  27.  1914.  should  be  denied  and  dismissed. 
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XII 

Authorities  in  opposition  to  Raleigh's  and  Ralston’s 
petitions  [or  a  rehearing,  or  opening  of  the  case  for  fur¬ 
ther  evidence,  after  the  Court’s  decision  on  the  merits, 
upon  the  ground  of  their  so-called,  alleged,  or  pretended 
newly  discovered  evidence. 


“Where  evidence  is  within  the  control  of  the 
party,  who  omits  to  use  it  at  the  trial  because  he 
was  not  advised  of  its  importance,  a  new  trial  will 
not  be  granted  to  enable  him  to  bring  it  forward.” 

Moores  vs.  Carter,  1  Hump.  65. 

“The  motion  was  attended  by  the  affidavits  of 
the  defendant  and  his  attorney  that  they  had  dis¬ 
covered,  since  the  trial,  that  there  was,  on  the  files 
of  the  Probate  Court  of  Knox  County ,  a  will  made 
by  Ambroce  Mallet  by  which  he  devised  a  life  es¬ 
tate  is  the  disputed  property  to  his  widow.  But 
neither  the  defendant,  nor  his  attorney,  made  any 
application  at  the  Probate  Office  previous  to  the 
trial,  for  the  purpose  of  ascertaining,  whether  a 
will  existed,  or  for  any  other  purpose. 

As  his  want  of  preparation  was  the  consequence 
of  his  own  remissness,  the  motion  for  a  new  t rial 
was  correctly  overruled." 

Robinoe  vs.  Doe,  6  Blackf.,  87. 

“Suppose  counsel  having  the  means  of  proving 
a  fact,  judges  it  to  be  immaterial .  or  not  useful  to 
his  client,  and  therefore  does  not  exhibit  the  evi¬ 
dence  of  it,  no  one  has  supposed  his  client  could 
have  a  new  tri/d  because  it  turns  out  that  he  was 
mistaken." 

Curtis,  J.,  in  Palmer  vs.  Fiske.  2  Curtis.  19. 

“One  ground  of  surprise  on  the  part  of  the  peti¬ 
tioner,  is  that  the  County  Court  ruled  the  law  dif¬ 
ferently  from  what  they  expected ,  and  that  ruling 
was  affirmed  in  this  Court.  This  could  never  form 
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the  baMs  of  a  petition  for  a  new  trial.  This  is  a 
surprise  that  overtakes  everybody  concerned  m  the 
administration  of  civil  justice  every  day  of  Ins 
life.  Human  opinion  is  infinitely  various  and  al- 

ways  will  be.  ,  .  , 

“The  newly  discovered  evidence  being  ttie  recoi(l 

of  the  allowance  of  the  Committee’s  account,  was 
all  of  record ,  in  this  Court,  and  might  have  been 
found,  upon  reasonable  search ,  in  the  proper  place 
and  at  the  proper  time,  which  seems  not  to  have 
been  done  To  grant  a  new  trial  on  that  account, 
would  be  to  relieve  a  party  from  the  consequences 

of  his  own  neglect .” 

Redfield.  C.  J.,  in  Morgan  vs.  Houston, 

Yt.,  571  &  572. 

“From  the  very  nature  of  the  evidence,  being 
documentary  and  matter  of  record  in  a  public 
office ,  it  could  not  be  newly  discovered.  It  has  been 
well  said  by  counsel  for  the  appellee,  that  a  party 
will  always  be  charged  with  knowing  whatever, 
by  the  diligent  use  of  what  he  admits  he  knew, 
and  of  the  means  in  his  power  he  ought  to  have 

known.” 

Yardeman  vs.  Edwards,  21  lex.,  /4o. 

‘•These  applications  (to  rehear  causes)  address 
themselves  to  the  sound  discretion  of  the  Court, 
and  do  not  rest  upon  a  foundation  ot  strict  right, 
which  can  not  be  disregarded.  The  Court  is  at 
liberty  to  look  into  all  the  circumstances  ot  the 
case  and  if  upon  full  consideration  of  them  all,  it 
comes  to  the  conclusion,  that  opening  die  decree 
and  rehearing  the  cause,  would  be  productive  ot 
mischief  to  innocent  parties,  or  is  for  any  other 
reason  inexpedient,  it  may  refuse  to  do  so,  though 
the  facts,  if  admitted  would  vary  the  decree. 

•The  qualification  to  the  rule  entitling  a  party 
to  a  bill  of  review,  upon  a  discovery  ot  new  matter, 
subsequent  to  the  period  when  it  could  have  been 
used  that  the  matter  must  not  only  be  new.  but 
such  as  the  party  could  not  have  known  by  the  use 
of  reasonable  diligence,  is  as  firmly  settled  as  the 

rule  itself. 


“Any  laches,  or  negligence,  by  the  party  making 
the  application,  will  destroy  his  title  to  ‘this  kind 
of  relief.” 

Hughes  vs.  Jones,  2  Md.  Chcy.,  289  &  292 
to  294. 

“The  mistake  ot  the  judge  or  jury  is  good  cause 
tor  a  new  trial,  but  1  never  yet  heard  that  the 
mistake  of  counsel  was  so. 

Queen  vs.  Hilston,  10  Mod.,  203. 

It  is  not  a  sufficient  ground  for  a  bill  of  review 
that  certain  documents,  on  which  the  complain¬ 
ants’  rights  to  a  decree  depended,  and  which  he 
intended  to  exhibit  with  his  original  bill  were 
lost  or  mislaid  by  his  counsel,  and  not  found, 
until  after  the  decree  against  him.” 

Jones  vs.  Pildier’s  Devisees,  6  Munf.,  425. 

In  the  present  case  at  bar  the  defendant  Raleigh  was 
the  chief  actor  in  Equity  Cause  No.  14,427,  which  is 
now  brought  forward  as  alleged  or  pretended  newly  dis¬ 
covered  evidence. 

And  the  defendant  Ralston  in  succeeding  to  Raleigh 
was  under  strict  obligation  to  ascertain  from  Raleigh, 
from  Waggaman,  from  Williamson  and  from  his  good 
friend  Musgrave,  as  well  as  from  the  records  of  Court 
cases,  how  this  part  of  the  corpus  of  the  trust  estate  re¬ 
sulting  from  the  sale  of  the  F  Street  property  had  dis¬ 
appeared.  I  he  facilities  for  obtaining  this  information 
were  all  he  could  ask,  and  Raleigh  as  well  as  Wagga¬ 
man,  and  Williamson  and  Musgrave,  had  actual  per¬ 
sonal  knowledge  of  said  Equity  Cause  No.  14,427,  and  of 
all  that  took  place  or  occurred  therein.  If  Ralston,  upon 
his  appointment  as  Raleigh’s  successor,  had  inquired  of 
any  of  them  he  surely  would  have  learned  all  about  it. 
If  he  did  not  inquire  it  was  his  own  negligence.  So.  too, 
the  five  accounts  which  are  now  brought  forward  from 
Waggaman’s  Interest  Rooks  and  Accounts  Rooks,  as  al¬ 
leged  or  pretended  newly  discovered  evidence,  and  which 
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said  Ralston  insists  were  so  easily  discoverable  the  mo¬ 
ment  he  (for  the  first  time  after  rendition  of  the  Courts 
opinion)  saw  tit  to  look  for  them,  could,  with  equal  ease 
have  been  found  by  him  or  by  Raleigh  at  any  time  alter 
the  institution  of  those  proceedings  ot  March  3,  ldOb. 
or  even  before  that  time,  it  they,  or  either  ot  them,  bad 
seen  fit  to  examine  said  books  in  the  hands  ot  W  agga- 
man's  Trustee  in  Bankruptcy.  If  they  did  not  do  so. 
or  get  someone  else  to  do  so  tor  them,  it  was  nothing  but 
their  (urn  negligence  and  leant  o/  diligence,  and  they 
have  but  themselves  to  blame. 

Moreover,  said  Ralston  insists  that  these  five  accounts 
contain  such  references  to  irhnt  teas  done  in  hc/uitij 
Cause  Xo.  14.127  as  mould  or  should  have  put  one  who 
knew  of  those  five  accounts  upon  such  notice  or  inquiry 
as  to  that  suit  as  to  cause  it  to  be  found ,  but  this  fact 
only  emphasizes  the  negligence  and  leant  of  due  diligence 
on  the  part  of  Raleigh  and  himself  in  not  discovering 
said  five  accounts  and  said  Equity  Cause  No.  14,43/. 
which  suit  Raleigh  himselt  was  an  actual  part'  to,  and  a 
most  active  participant  in  the  proceedings  therein. 

Had  Ralston,  when  appointed  as  trustee  in  place  of 
Raleigh,  faithfully  and  properly  performed  his  duty  as 
such  substituted  trustees,  all  of  this  so-called  newly  dis¬ 
covered  evidence  would  have  been  discovered  then,  and 
Waggaman  and  Raleigh  promptly  forced  to  disgorge 
their  fraudulent  and  illgotten  allowances.  Indeed  this 
could  have  been  accomplished  and  the  trust  estate  saved 
harmless  from  loss  down  almost  to  the  time  of  Wagga- 
man’s  failure,  for  not  until  nearly  that  time  did  Wagga¬ 
man  put  the  series  of  enormous  encumbrances  upon  his 
property,  which  wTe  put  in  evidence  on  behall  ot  Mrs. 
Easter. 
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XIII 

As  to  the  time  within  which  testimony  should  be  taken 
under  the  Hides  o /  Court  and  when  no  further  extension 
is  grantable. 


The  Rules  of  Court  applicable  to,  and  providing  for, 
the  taking  of  testimony  in  the  case  at  bar,  are  the  Rules 
of  1909,  and  to  those  we  accordingly  refer. 

Equity  Rule  44  limited  defendant’s  time  for  taking 
testimony  to  35  days  unless  the  Court  should  “for  cause 
shown  upon  motion  and  notice  thereof  enlarge  or  di¬ 
minish  the  time  .” 

(See  Eq.  Rules  of  1909,  p.  70). 


In  the  case  at  bar  i.  e.,  Eq.  Cause  No.  7907,  the  Court's 
order  of  September  23.  1909.  allowed  the  defendant  Ral¬ 
ston  45  days  for  taking  his  testimony. 

1  v-  «J 

Mrs.  Raster's  time  for  taking  her  evidence  was  duly 
extended  by  written  stipulation  of  counsel  (Rec.,  pp.  88 
&  89),  to  and  inclusive  of  January  26,  1910 ,  and  on  that 
day  she  closed  and  filed  her  evidence  and  notified  counsel 
for  Raleigh  and  Ralston  to  that  effect,  and  consequently 
defendants’  time  for  taking  their  testimony  expired  prior 
to  the  middle  of  March,  1910. 

No  doubt  the  defendants'  time  for  taking  their  testi¬ 
mony  might  likewise  have  been  extended  by  "a  stipula¬ 
tion  in  writing  signed  by  the  parties  thereto  or  their 
counsel."  as  provided  for  in  and  by  Rule  23.  which  pro¬ 
vided  : 

"All  stipulations  and  agreements  in  a  cause 
shall  be  invalid,  unless  the  same  be  reduced  to 
writing,  and  signed  by  the  parties  thereto  or  their 
counsel." 

(See  Eq.  Rides  of  1909.  p.  22). 

Rut,  as  a  matter  of  fact,  the  defendants  Raleigh  and 
Ralston  never  had  or  obtained  any  stipulation  whatso- 
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ever  extending  their  time  for  taking  their  testimony,  and 
consequently,  as  stated  above,  the  defendants'  time  for 
taking  their  testimony  expired  prior  to  the  middle  of 
March ,  1910. 

“The  Rule  of  Court  is  the  law  of  the  Court  as  it  is  of  the 
parties,  and  there  is  no  dispensing  power  in  the  Court 
simply  to  meet  what  is  supposed  to  be  the  pressing  exi¬ 
gency  of  a  particular  case.” 

Alvev,  C.  J..  in  D.  C.  vs.  Humphries,  11  App.  D.  C.. 

78; 

In  re  Bryant,  9  App.  D.  G.,  447  &  448;  and 
Alvey,  C.  J..  in  D.  C.  vs.  Roth.  19  App.  D.  C.,  550 

&  551. 

Several  cases  have  arisen  under  a  similar  provision 
giving  the  Court  such  discretionary  power  to  extend  time 
contained  in  Rule  XV  of  our  Court  of  Appeals,  which 
provides  as  follows: 

“When  an  appeal  is  entered  in  the  Court  below, 
it  shall  be  the  duty  of  the  appellant,  within  40 
days  from  the  time  of  the  appeal  entered  and  per¬ 
fected  in  said  Court  (unless  such  time  for  special 
and  sufficient  cause  be  extended  by  the  Court  be¬ 
low,  or  a  judge  thereof ,  such  time  to  be  definite 
and  fixed)  to  produce  and  file  with  the  clerk  of 
this  Court  a  transcript  of  the  record  of  such  cause,” 
&c. 

Under  the  above  italicized  words  of  this  Rule  our  Court 
of  Appeals  has  held: 

“ After  the  lapse  of  the  time  prescribed  by  our 
rules  for  filing  the  transcript  of  record  here,  or 
after  the  lapse  of  any  extension  of  such  time 
granted  during  the  first  period the  Court  below 
is  without  authority  to  grant  any  further  exten¬ 
sion y 

Alvey,  C.  J.,  in  D.  C.  vs.  Roth,  19  App.  D.  C., 
547 ; 
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Morris,  J.,  in  Macfarland  vs.  Byrnes,  19  D.  G. 

531  &  535  to  537; 

Alvey,  G.  J.,  in  D.  O.vs.  Humphreys,  11  App. 

D.  G.,  68,  70,  78  &  79. 

Upon  identically  the  same  principle  under  the  terms 
and  provisions  of  said  Rule  44  of  the  Rules  adopted  in 
1909  by  the  General  Term  of  the  trial  Court,  which  are 
undoubtedly  as  much  the  law  of  the  Special  Terms  of 
that  Court,  as  the  Court  of  Appeals  Rules  are  the  law  of 
the  Appellate  Court,  where  the  time  prescribed  for  taking 
testimony,  has  expired,  or  an  extension  granted  during 
the  first  period  has  expired,  the  special  terms  of  the  trial 
Court  are  without  authority  to  grant  any  further  exten¬ 
sion  of  time  to  take  testimony. 

We  respectfully  submit  that  said  petitions  for  rehear¬ 
ing  which  were  filed  on  April  27,  1914,  and  said  motion 
which  was  filed  on  June  1,  1914,  were  each  and  all  prop¬ 
erly  denied  and  dismissed. 

XIV. 

It  is  well  settled  by  the  authorities  that  a  substituted 
trustee ,  duly  vested  with  the  title ,  powers ,  duties  and 
trusts  of  the  original  trustee  can  exercise  the  power  of 
sale  and  conveyance  conferred  by  the  Trust  upon  the 
original  trustee. 

Stearn  vs.  Fraleigh,  37  Fla.,  604,  616. 

Cox  vs.  Shelby  County  Trust  Co.,  80  S.  W.,  789  & 
790. 

Richardson  vs.  Morey,  35  Mass.  (18  Pick.),  182. 

Doe  vs.  Ladd,  77  Ala.,  224,  232  &  233. 

Leggett  vs.  Hunter,  19  X.  Y.,  445,  446,  459  &  460. 

S.  P.  Mercer  vs.  Safe  Dep.  Co.,  91  Md.,  103  &  119. 

See  also — 

Hammond  vs.  Granger,  128  Mass.,  272  &  277. 
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XV. 


The  record  and  proceedings  in  Equity  Cause  No.  11,427, 
which  on  the  direction  of  appellants'  counsel  in  their 
designations  of  parts  of  the  record  for  this  appeal,  they 
succeeded  in  getting  the  clerk  to  certify  to  this  court,  are 
no  part  of  the  record  and  proceedings  in  Equity  Cause 
No.  7907 .  and  are  not  properly  before  this  Court  for  con¬ 
sideration. 

Raleigh  and  Ralston  took  no  evidence  whatsoever  in 
Equity  Pause  Xo.  7907.  and  when  (about  October,  1913), 
said  Equity  Cause  Xo.  7907  was  regularly  heard  upon  its 
merits  before  Mr.  Justice  Stafford  in  the  trial  court  upon 
pleadings  and  proofs,  not  only  no  proofs  had  ever  been 
taken,  or  evidence  introduced,  whatsoever  by,  or  on  be¬ 
half  of.  either  Raleigh  or  Ralston:  but  as  a  matter  of  fact, 
some  three  years  and  seven  months  had  elapsed  since 
their  time  for  taking  testimony  had  expired  under  the 
terms  and  provisions  of  the  Rules  applicable  to  and  in 
force  in  said  trial  court.  After  a  considerable  lapse  ot 
time  Mi*.  Justice  Stafford  rendered  a  written  opinion  (a 
carbon  copy  of  which  lit*  furnished  as  well  to  the  re¬ 
spective  counsel  for  Raleigh  and  Ralston  as  to  counsel 
for  Mrs.  Easter,  without  filing  the  same  at  that  time; 
though  tie*  same  was  afterwards,  to  wit,  on  June  29, 
1914.  duly  filed  and  placed  on  record  (Ree..  pp.  lob  to 
178). 

It  was  not  until  April  27.  1914  (which  was  quite  a 
while  after  Judge  Stafford  had  so  rendered  his  opinion), 
that  Petitioner's  counsel  presented  in  open  court  for  sig¬ 
nature  a  draft  of  decree  in  conformity  with  said  opinion, 
and  then  and  there  were  halted  by  Raleigh  s  and  by  Ral¬ 
ston's  Petitions  for  re-hearing  which  later  on  that  same 
day  were  filed  Rec..  p.  135). 

In  opposition  to  these  petitions  tor  re-hearing  (as  well 
as  to  Raleigh's  subsequent  motion  for  re-reference,  &c.). 
Mrs.  Easter's  affidavit  (Rec..  pp.  125  iv  12b)  as  well  as  an 


affidavit  of  tier  counsel  Leigh  Robinson  and  Conway 
Robinson  (Rec.,  pp.  127  to  152).  were  duly  filed  and  the 
Court  is  requested  to  give  its  special  attention  to  said  affi¬ 
davits,  as  found  in  the  Record,  the  same  not  being  re¬ 
peated  in  this  brief  because  of  their  length.  Raleigh’s 
and  Ralston  s  belated  petitions  for  re-hearing  as  well  as 
Raleigh  s  belated  motion  tor  re-reference  to  an  examiner 
and  lor  leave  to  introduce  additional  evidence,  each  and 
all  ot  them  were  by  the  court  "refused,  denied  and  dis¬ 
missed”  (Rec.,  pp.  178  6c  170).  Consequently  none  of 
the  matters  and  things  therein  or  therewith  set  forth,  or 
therein  contained,  ever  became  evidence  in  said  Equity 
Cause  No.  7907,  and  what  the  court  so  refused  to  permit 
them,  at  that  late  day.  to  put  in  evidence  or  to  introduce 
as  evidence,  in  said  Equity  Cause  No.  7007.  certainly  con¬ 
stitutes  no  part  of  the  record  in  that  cause. 

L nquestionably  all  of  the  papers  and  proceedings  in 
Equity  Cause  No.  14.42/  as  found  in  the  Record  from 
page  104  to  page  205.  which  the  Clerk  (Rec..  p.  205)  cer¬ 
tifies:  "to  be  true  and  correct  copies  of  the  original 
papers  tiled  in  Equity  Cause  No.  14.427  but  trhich  are 
not  filed  in  or  had  in  Equity  Cause  Xo.  7907  .”  consti¬ 
tute  no  part  of  the  Record  in  the  present  Equity  Cause 
No.  7007.  as  it  is  the  only  cause  in  which  any  appeal  has 
been  taken  to  this  court.  Concerning  all  of  these  papers 
Mr.  Justice  Stafford,  in  his  order  of  Nov.  5.  101  L  states 
that  these  papers  were  called  to  his  attention,  and  that 
the  Clerk  may  include  copies  thereof:  but  in  that  very 
order  he  immediately  adds:  “ although  in  my  understand- 
iny  no  part  of  the  record  in  Xo.  7907"  (Rec..  p.  103). 

If  is  perfectly  clear  from  this  lan  mi  a  ye  that  Mr.  .Ins- 
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lice  Stafford  did  not  ronsider  these  papers  any  part  of  tie* 
record  in  Equity  Cause  No.  7007  because  they  bad  never- 
been  filed  in  or  had  in  that  cause.  In  appellants*  desig¬ 
nation  of  record  the  following  (among  other  designa¬ 
tions)  is  found,  viz:  ''*29.  Record  in  Equity  Xo.  11.127" 
(Rec..  p.  187).  This  is  the  unwarranted  wav  in  which 


papers  and  proceedings  in  said  Equity  Cause  No.  14.4^7 
have  been  by  the  appellants  improperly  drawn  into  the 
record  on  the  present  appeal  in  Equity  Cause  No.  7907. 
In  the  case  of  Sigyers  vs.  Snow  the  same  thing  was  at¬ 
tempted  to  be  done;  but  failed,  and  appellee’s  motion  to 
strike  the  same  from  the  record  was  allowed.  In  that 
case  this  court,  speaking  through  Mr.  Justice  Morris, 
said  : 


“A  motion  has  been  made  on  behalf  of  the  ap¬ 
pellee  to  expunge  from  the  transcript  of  record 
filed  in  this  court  certain  matter  occupying  about 
thirty  printed  pages  of  the  record,  which  is  al¬ 
leged  to  have  been  improperly  included  in  tin* 
transcript.  This  matter  consists  of  the  hill,  with 
the  exhibits  thereto,  of  another  suit  pending  be¬ 
tween  tin*  same  parties  in  the  same  courts  grow¬ 
ing  out  of  the  same  subject  matter,  but  wherein 
the  appellant  here  was  complainant  and  the  ap¬ 
pellee  was  defendant,  which  suit  seems  to  have 
proceeded  in  that  court  pari  passu  with  that  which 
has  been  brought  here,  and  to  have  been  heard  to¬ 
gether  with  this  on  the  similar  interlocutory 
orders  which  have  been  passed  in  both.  No  ap¬ 
peal.  however,  has  been  sought  in  the  other 
cause,  although  the  orders  in  both  appear  to  have 
been  somewhat  similar.  It  is  objected  now  by 
the  appellee  that  the  bill  and  exhibits  thereto  of 
the  cause  wherein  the  appellant  is  complainant 
in  the  court  below  and  t lie  appellee  defendant. 
hare  not  been  duly  made  part  of  the  record  of  the 
cause  non'  before  us,  so  as  to  entitle  them  to  ap- 
pear  in  the  transcript. 

•'The  record  shows  that  the  only  consideration 
for  the  inclusion  of  these  papers  in  the  transcript 
is  this  reference  to  them  in  the  answer  filed  by 
the  appellant  as  defendant  in  the  present  cause: 

Many  instances  in  which  the  complainant  has 
violated  the  provisions  of  said  agreement  are  set 
forth  in  the  bill  of  complaint  of  this  defendant 
against  the  complainant,  which  was  filed  in  Ibis 
court  on  the  22d  day  of  June,  1899.  and  in  the  sev¬ 
eral  exhibits  thereto,  which  said  hill  of  complaint 
and  exhibits  are  prayed  to  be  taken  as  parts  of  this 
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answer.  But  the  papers  in  question  are  not  made 
exhibits  to  the  answer,  nor  otherwise  incorporated 
into  it. 

Under  the  decisions  ot  this  court  in  the  cases  of 
Cammack  vs.  Carpenter ,  3  App.  D.  C.,  219,  and 
H  hitaker  vs.  Middle  States  Co.,  7  App.  D.  C.,  203, 
it  is  quite  apparent  that  this  reference  does  not 
suffice  to  incorporate  the  papers  in  question  into 
the  record  so  as  to  entitle  them  to  the  considera¬ 
tion  of  this  court.  However  proper  it  may  be  for 
the  court  below,  or  for  any  court  in  which  the  rec¬ 
ords  are,  to  refer  to  the  records  of  another  case, 
for  use  in  a  cause  pending,  such  alien  records  can 
not,  by  reason  of  such  reference ,  be  used  in  the  ap¬ 
pellate  tribunal.  The  appellate  tribunal  has  not 
those  records  before  it  or  within  its  control.  They 
must  in  some  way  be  made  part  of  the  record  of 
the  pending  cause  before  the  appellate  tribunal 
can  so  regard  them.  As  was  said  in  the  cases 
cited,  the  record  of  every  cause  on  appeal  must  be 
complete  in  itself. 

“Nor  does  it  make  any  difference  that  the  cause 
here,  the  record  of  which  is  referred  to.  is.  as 
stated,  a  companion  case  between  the  same  parties 
and  growing  out  of  the  same  subject  matter. 

We  are  very  clearly  of  opinion  that  as 
the  case  is  now  presented  the  transcript  of  record 
contains  matter  which  is  not  entitled  to  be  there. 

“The  motion  of  the  appellee  to  strike  from  the 
record  the  parts  indicated,  must  be  allowed .” 

Siggers  vs.  Snow,  15  App.  D.  C..  407  to  409. 

The  appellee  hereby  moves  the  court  to  strike  out  and 
expunge  from  the  transcript  of  record  in  this  cause  all 
of  the  papers  and  proceedings  in  Equity  Cause  No.  14.427. 
contained  in  said  transcript  of  record  from  page  194 
to  page  205.  because  the  same  are  improperly  included 
in  said  transcript  of  record,  and  because  the  originals 
of  said  papers  and  proceedings  were  never  filed  in  or 
had  in  said  Equity  Cause  No.  /907,  and  because  the 
same  do  not  properly  constitute  a  part  of  the  transcript 
of  record  on  the  present  appeals  in  said  Equitv  Cause 
No.  7907. 
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And  the  appellee  hereby  further  moves  the  court  to 
strike  out  and  expunge  from  the  transcript  of  record  in 
this  cause  the  petitions  filed  on  April  27,  1914,  by  W  il- 
liam  H.  H.  Raleigh  and  .lackson  11.  Ralston  for  re-hearing 
and  the  motion  filed  by  said  Raleigh  on  June  1.  1914. 
as  well  as  all  affidavits  and  exhibits  filed  in  support  ol 
said  petitions  and  motion  (Rec.,  pp.  89  to  124,  both  in¬ 
clusive.  and  pp.  153  to  150),  because  the  Decree  passed 
on  June  30th.  1914.  which  refused,  denied  and  dismissed 
said  Petitions  for  re-hearing  and  said  motion  of  June  Is!. 
1914.  was  but  an  interlocutory  decree  from  which  no  ap¬ 
peal  would  lie.  and  from  which,  moreover,  neither  the 
said  Raleigh  nor  the  said  Ralston  ever  attempted  to  ap¬ 
peal.  Both  of  them  having  appealed,  or  attempted  to 
appeal,  not  from  that  decree:  but  only  from  the  decree 
that  was  passed  on  the  same  date  “establishing  the  lia¬ 
bility  of  Jackson  11.  Ralston  and  William  11.  II.  Raleigh 
a. s  trustees  and  referring  this  cause  to  the  auditor  of  the 
(  ourt  to  state  their  account'  (Rec..  p.  179).  and  because 
their  respective  appeal  bonds  also  establish  this  tact 
Rec..  17h.  180  and  185).  And  because  there  being  no 
appeal  from  said  decree  refusing,  denying  and  dismiss¬ 
ing  said  petitions  for  re-hearing,  and  said  motion,  the 
same  and  the  affidavits  and  exhibits  in  support  thereof 
are  improperly  included  in  said  transcript  ot  record,  and 
dn  not  properly  constitute  a  part  thereof. 

Respect  fully  submitted. 

LEIGH  ROBINSON  and 
CONWAY  ROBINSON, 

Counsel  for  Appellee. 
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REPLY  BRIEF  ON  BEHALF  OF  APPELLANTS. 


\Ye  deem  it  advisable  to  call  the  attention  of  the  court  in 
the  beginning  to  the  several  items  of  claim  made  against 
the  appellants,  following  it  with  a  succinct,  although  neces¬ 
sarily  brief,  answer  as  to  each  item. 

Under  the  decree  passed  below,  the  appellants  are  held 
severally  responsible  for  the  following  items,  with  interest, 
which,  for  convenience,  we  have  computed  with  close  ap¬ 
proximation  up  to  April  1,  1915. 
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Balance  from  cash  received  on  sale  of  F  Street 

property .  $1,373.90 

Interest  from  May  2,  1893  (accepting  the  date 
of  the  Auditor's  report  (Record,  page  113)  as 
proper  from  which  to  start  the  running  of 

interest .  1,772.10 

Received  by  attorneys  for  Waggaman  and 
Raleigh,  trustees,  from  registry  of  the  court, 

May  3,  1894  (Record,  page  156) .  499.16 

Interest  from  February  3,  1894,  to  April  1,  1915  603.82 

Amount  of  note  of  Fannie  A.  Moore,  dated  June 

24,  1897 . 800.00 

Amount  of  notes  of  Fannie  A.  Moore,  dated 

February  11,  1887 .  1 ,900 . 00 

Amount  of  Kate  E.  Malone  notes,  dated  Febru¬ 
ary  13,  1899.- .  4,986.66 

Amount  of  F.  11.  G.  White  note,  dated  January 

13,  1890 . .  7,273.32 

Amount  received  from  rents  by  Waggaman  and 

Raleigh,  trustees .  417.13 

Interest  thereon  from  April  6,  1891 .  600.67 

Additional  balance  of  rents  received  by  Wagga¬ 
man  and  Raleigh,  trustees .  2.32 

Interest  thereon  from  February  6,  1891 .  3.22 


«.  / 

Commissions  paid  to  any  of  the  trustees  from 
October  17,  1890,  to  date  of  appointment  of 
Ralston  and  Rust,  trs.,  about  Nov.  1,  1904, 
estimated  on  net  proceeds  of  sale,  being  that 
shown  by  note  taken  on  sale  of  F  Street  prop¬ 
erty  .  630 . 07 

Total . $20,862 . 37 

Bv  the  terms  of  the  decree  the  only  allowance  to  be  made 
to  offset  the  foregoing  is  $10,000  received  from  Waggaman's 
bondsman,  the  amount  obtained  upon  compromise  with 
John  F.  Waggaman,  or  roughly  $3,000,  together  with  what¬ 
ever  may  be  received  from  Thomas  E.  Waggaman’s  trustee 
in  bankruptcy,  and  credit  for  payment  of  income  to  the  fidu¬ 
ciaries,  leaving  a  balance  demanded  from  the  appellants  of 
at  least  $7,862.37. 


Taking  up  briefly  the  several  items  above  referred  to,  we 
have  to  say : 

Item  of  $1+1 7  Rents. 

This  item  was  received  24  years  ago  this  month.  That 
it  was  properly  accounted  for  no  earthly  doubt  can  exist,  since 
for  years  after  regular  semi-annual  reports  were  made 
and  checks  sent  to  the  beneficiaries,  who  made  no  complaint 
of  loss  for  15  years.  Such  delay  deserves  no  reward  at  the 
hands  of  this  court. 

Item  of  $1,373.90,  with  Interest. 

Every  cent  of  this  amount  and  more  in  point  of  fact  was 
disbursed  by  the  trustees  under  order  of  court  regularlv 
obtained,  this  being  shown  hv  the  auditor’s  report  and  or¬ 
ders  ratifying  the  same,  contained  on  pages  113,  114,  and 
115  of  the  record,  and  the  petitioner  Easter's  knowledge  of 
it  being  shown  by  the  fact  that  she  swore  to  the  petition  in 
Equity  No.  14,427  (Record,  pages  104  and  107)  (using  for 
such  purpose  her  maiden  name  of  Tyler,  instead  of  her  then 
name  of  Piaster),  and  further,  bv  the  fact  that  she  was  in 
continual  communication  with  Thomas  E.  Waggaman  rela¬ 
tive  to  these  and  other  matters,  his  books  showing  disburse¬ 
ments  which  were  authorized  in  Equity  14,427,  all  accounts 
from  his  books  except  these  particular  ones  and  one  or  two 
others  being  produced  in  evidence  by  the  petitioner,  hut  the 
particular  amounts  to  which  we  now  allude  appearing 
specifically  and  by  reference  by  auditor’s  report,  on  page  120. 

Item  of  $1+99. 16,  Received  from  Registry  of  the  Court. 

This  money  was  received  by  the  attorneys  for  the  then 
trustees,  Waggaman  and  Raleigh,  and  immediately  upon  its 
reception  was  turned  over  to  Irving  Williamson  and  Richard 
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IT.  Spencer,  as  a  fee  allowed  them  under  an  auditor’s  report 
and  order  confirming  same  in  this  cause  (Record,  page  156). 
The  decree  of  Judge  Stafford  does  not  permit  credit  for  this 
amount,  although  the  attorneys  for  the  petitioner  herein 
have  admitted  herein  that  this  payment  was  made  under 
order  of  court,  and  have  contented  themselves  with  merely 
calling  it  “fraudulent'’  without  reason  to  justify  the  allega¬ 
tion  (Record,  pages  147,  151). 


Refunding  of  Commissions. 

Raleigh  and  Ralston  are  called  upon  to  refund  all  the 
commissions  received  by  them  and  all  the  commissions  re¬ 
ceived  by  Waggaman  during  a  long  course  of  years.  That 
Mr.  Waggaman  should  be  punished  by  loss  of  commissions 
for  failure  to  perform  his  duty  during  the  period  such  failure 
lasted,  which  was  probably  about  five  years,  one  can  well 
understand,  but  whv  Raleigh  and  Ralston  should  be  called 

t  * 

on  to  pay  for  Waggaman 's  defaults,  as  well  as  to  pay  back 
evervthing  tliev  received,  when  no  default  existed  as  to  either 
of  them,  and  during  a  long  period  when  no  default  existed 
as  to  Waggamam  is  not  to  us  at  all  obvious. 


Fannie  A.  Moore’s  Note  for  $800. 

This  note  has  been  paid  to  Ralston  and  Rust,  trustees, 
and  its  proceeds  are  in  their  possession  or  reinvested  under 
the  orders  of  the  court  below  (Record,  page  100).  Never¬ 
theless.  the  decree  below  requires  a  repayment  to  be  made 
and  does  not  bv  its  terms  permit  anv  credit  for  the  money 
already  paid;  in  fact,  by  not  including  it,  either  specifically 
or  generally,  prevents  this  credit  being  allowed. 
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Amount  of  Two  Fannie  A.  Moore  Notes,  Aggregating  $ 1,900 , 
and  Notes  of  F.  II.  G.  White  for  $ 7,273.32 . 

All  of  these  notes  were,  in  some  manner  unknown  to  the 
appellants,  converted  to  his  own  use  by  Thomas  E.  Wagga- 
man.  They  aggregate,  as  will  appear,  $9,173.32,  and 
against  them  and  any  balance  of  interest  due  on  them,  which 
was  only  for  about  sixty  days,  or  $91,  appellant  Ralston 
received  the  sum  of  $10,000,  leaving,  in  round  numbers,  a 
balance  of  $736,  to  be  used  to  diminish  any  other  shortage 
in  the  Waggaman  account. 

K.  E.  Malone  Notes,  Aggregating  $£, 986.66 . 

As  has  been  stated,  these  notes  were  compromised  for  sixty 
per  cent  of  their  face  value,  or,  in  round  numbers,  $3,000. 
The  loss  upon  the  face  of  the  notes  would,  therefore,  be 
$2,000. 

The  entire  diminution  to  which  the  estate  has  been  sub¬ 
jected  in  any  way  is  roughly  $2,000,  against  which  there  is 
the  above  offset  of  $736,  while  by  the  finding  of  the  court 
below  the  appellants  are  called  upon  to  pay  to  the  estate  the 
sum  of  $7,862.37. 

Certain  statements  were  made  upon  the  hearing,  appar¬ 
ently  with  reference  to  the  record  as  affecting  the  Malone 
notes,  but  which  are  not  sustained  by  anything  before  this 
court  or  by  anything  which  was  before  the  court  below.  The 
appellants  are  charged  with  responsibility  for  the  deficiency 
upon  them,  and  it  is  said,  first,  that  they  should  have  known 
the  character  of  the  security,  and  that  it  would  not  bring 
the  amount  loaned  upon  it.  The  answer  to  this,  so  far  as 
Raleigh  is  concerned,  is  that  when  this  investment  was  made 
(1)  he  had  been  excluded  from  active  management  in  the 
estate;  (2)  that  he  had  no  knowledge,  or  means  of  knowl¬ 
edge  that  it  was  an  improper  investment;  and  (3)  that  it 
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was  made  after  the  appellee  filed  her  petition  for  his  removal 
and  his  resignation,  although  possibly  before  the  acceptance 
of  his  resignation.  As  to  Ralston,  the  answer  is  that  the 
original  investments,  with  failure  to  examine  which,  and 
with  nothing  else  in  this  connection,  he  is  charged,  was 
made  before  he  became  trustee,  and  that  he  had  no  reason 
to  doubt  the  sufficiency  of  the  security,  which  was  in  fact  a 
first  mortgage  upon  the  premises  in  question.  Furthermore, 
as  appears  from  his  affidavit  herein  (Rec.,  p.  110)  he  knew 
Waggaman  to  he  acquainted  with  the  values  of  property  in 
this  vicinity,  and  did  not  know  his  personal  interest  in  the 
transaction,  learning  that  only  after  the  bankruptcy. 

As  in  the  case  of  Raleigh,  there  is  nothing  in  the  record 
to  show  knowledge  on  Ralston’s  part  or  to  show  that  he  had 
any  ground  of  suspicion  concerning  the  sufficiency  of  the 
security. 


Again  it  was  sought  to  charge  Ralston,  for  the  first  time, 
so  far  as  we  know  upon  the  hearing,  because  of  a  failure  to 
enforce  to  the  fullest  extent  the  personal  responsibility  of 
•John  F.  Waggaman.  In  answer  to  this  we  have  to  say  Miss 
Fdwards  absolutely  and  unqualifiedly  consented  to  the  mak¬ 
ing  of  the  compromise  (Rec.,  p.  117).  and  Mrs.  Faster  quali- 
fiedly  accepted  it.  seeking  to  reserve  (but  we  submit  she  had 
no  right  to  it)  personal  recourse  against  the  trustees,  her  at¬ 
torney  saying  (Rec.,  p.  321),  among  other  things:  “Mrs. 
Faster  can  do  no  better  than  accept  your  judgment  as  to  what 
i>  the  safest  action  to  take  so  far  as  his  [John  F.  W  agga- 
man  s]  liability  is  concerned. 

Furthermore,  it  does  not  appear  in  the  record,  first,  that 
Ralston  knew  anything  of  the  extension  of  the  note;  second, 
that  John  F.  Waggaman  was  solvent  when  he  endorsed  the 
note  oi iginallv  or  when  it  was  extended  or  when  suit  to 
enforce  the  note  was  brought  against  him;  third,  that  the 
extension  of  the  note,  even  without  John  F.  Waggaman’s 
knowledge,  relieved  him,  the  fact  being  that  in  the  bill  of 
( omplaint  against  him  his  responsibility  was  sought  not  be- 
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cause  he  was  an  endorser,  but  because  he  was  a  co-owner  of 
the  property  in  question  (the  note  was  made  in  his  interest, 
and  it  would  follow  legally  that  his  responsibility  would  con¬ 
tinue,  he  having  received  the  benefit  of  the  money,  whether 
^  he  actually  signed  it  or  endorsed  it  or  not,  his  representative 

having  signed  for  him).  Furthermore,  it  does  not  appear 
in  the  record  (pleadings  or  evidence)  that  any  loss  ever 
occurred  because  of  the  extension  of  the  notes.  The  only 
claim  is  that  the  loss  occurred  because  of  the  original  bad 
loan,  with  which  neither  Ralston  nor  Raleigh  had  anything 
4  to  do.  No  allegation  of  loss  having  been  made  and  no  evi¬ 

dence  of  same  as  the  result  of  the  extension  being  furnished, 
no  defense  to  such  a  proposition  was  or  could  properly  have 
been  offered. 


r  General  Views  as  to  Equity  No.  14427  and  No.  7907. 

The  somewhat  eccentric  position  of  the  petitioner,  Mrs. 
Easter,  herein  mav  be  stated  in  a  very  few  words.  Being 
informed  by  a  title  company  that  proceeding  Equity  No. 
7907  could  not  convey  a  good  title  to  the  purchaser,  she  went 
into  court,  signed  and  swore  to  a  bill  of  complaint  contem¬ 
plated  by  the  statute  in  such  cases  as  hers,  caused  a  sale  to  be 
made  under  her  bill  of  complaint,  had  the  cause  referred  to 
the  auditor,  the  proper  distribution  of  the  money  determined 
by  him,  his  report  finally  ratified  and  confirmed,  distribution 
had  accordingly,  balances  received  by  her  resulting  from 
such  distribution  (Record,  p.  120,  exhibit  dated  April  3, 
1890,  and  see  also  on  same  page  exhibit  dated  November 
4,  1895),  and  twelve  years  after  all  this  had  been  done  at¬ 
tacked  the  results  of  her  own  work  and  denied  the  .jurisdic¬ 
tion  of  the  court  called  into  motion  bv  her  to  do  the  things 

«■  o 

in  which  she  took  part.  If  ever  a  case  existed  of  absolute 
estoppel — even  if  there  were  doubt  of  jurisdiction,  which  is 
inconceivable — this  is  such  a  case. 
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Tn  Equity  7907.  without  aiming  to  repeat  anything  which 
has  been  covered  elsewhere  or  in  oral  argument,  we  desire 
simply  to  say  that  the  extraordinary  position  is  presented 
that,  after  having  for  twelve  years  permitted  counsel  in  the 
case,  Williamson  and  Spencer,  to  enjoy  a  fee  of  $500.00,  reg¬ 
ularly  paid  to  them  pursuant  to  an  auditor's  report  confirmed 
bv  the  court,  the  petitioner  asks  persons  who  had  no  connec¬ 
tion  with  the  payment  whatsoever,  one  of  them  only  com¬ 
ing  into  the  cause  live  years  after  this  payment  was  made,  to 
pay  the  money  to  her,  and  she  does  this  although  if  she  had 
thought  she  was  defrauded  by  her  attorneys  she  should  many 
years  ago  have  proceeded  against  them,  something  she  has 
never  asked  any  trustee  to  do. 

We  cannot  too  strongly  emphasize  the  fact  that,  notwith¬ 
standing  all  the  time  taken  in  discussion  of  the  subject  by 
petitioner  Easter's  attorneys,  not  one  cent  of  the  money  be¬ 
longing  to  the  estate  has  been  lost  because  of  irregular  en¬ 
dorsements  or  because  of  want  of  power  to  make  endorse¬ 
ments  of  notes  or  because  any  notes  which  were  second  or 
third  trust  notes  were  taken  by  any  trustee.  The  only  loss 
which  has  arisen  under  anv  note  was  under  first-trust  notes 
given  by  K.  T.  Malone,  and  if  trustee  Ralston  had  examined 
the  papers  in  Mr.  Waggaman's  possession  at  the  time  of  his 
appointment  he  would  have  discovered  simply  the  fact  that 
these  notes  on  which  the  loss  occurred  were  first-trust  notes, 
and  the  only  question  he  might  possibly  have  considered 
would  have  been  that  of  the  sufficiency  of  the  security.  As 
to  this,  he  would  have  undoubtedly  accepted  the  judgment 
of  his  co-trustee  Waggaman,  more  experienced  as  he  knew 
him  to  be,  and  as  we  have  heretofore  shown,  in  values  in  this 
particular  neighborhood. 

While  it  is  true  that  the  appellant  Raleigh  did  not  resign 
as  trustee  until  four  years  after  the  court  below  refused  to  per¬ 
mit  him  to  have  joint  control  of  the  trust  fund  with  his  co¬ 
trustee,  Waggaman,  there  is  nothing  in  the  record  to  show 
that  he  learned  anything  concerning  Waggaman’s  manage- 
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ment  of  the  trust  estate,  which  made  it  his  duty  to  repeat  his 
effort  to  obtain  joint  control  hv  another  application  to  the 
court.  If  he  had  filed  another  petition  asking  for  joint  con¬ 
trol  he  could  have  set  up  no  additional  information,  and 
there  is  nothing  to  show  that  the  court  would  have  acted 
diflerently.  During  these  four  years  Waggaman  continued 
to  deal  directly  with  the  beneficiaries  of  the  trust  estate,  ren¬ 
dering  them  periodical  statements  of  receipts  and  disburse¬ 
ments,  and  during  that  time  lie  continued  to  be  respected 
generally  as  a  man  of  integrity  and  financial  responsibility. 
It  was  not  until  four  years  or  more  afterwards  that  there  was 
the  slightest  cause  for  suspicion  against  him. 


Cases  Cited  b<j  Appellee. 


1  he  brief  time  allowed  for  reply  has  made  it  impossible 
for  us  to  criticallv  consider  all  of  the  cases  cited  bv  the  de- 
fendant.  \\  e  have,  therefore,  made  a  careful  examination 
of  such  cases  as  from  the  quoted  citations  appeared  to  have 
a  bearing  upon  the  questions  at  issue  in  this  appeal,  and 
without  exception  find  that  the  cases  either  do  not  sustain 
the  position  of  the  appellee  or  have  since  been  reversed  or 
modified  by  the  courts  by  which  they  were  rendered. 

Wigleworth  vs.  Wigleworth.  lb  Beav.,  269  (Appellee’s 
Brief,  page  110)  :  In  this  case  the  trust  instrument  directed 
the  manner  of  investment  and  reinvestment  under  the  power 
to  \  ary  the  securities  by  reinvestments  of  certain  described 


character.  One  trustee  joined  in  a  sale  of  the  existing  securi¬ 
ties  by  a  power  of  attorney  to  the  agent  of  both  trustees, 
lea\  mg  the  matter  of  collection  of  the  proceeds  and  reinvest¬ 
ment  entirely  to  his  co-trustee.  After  a  number  of  vears 
and  the  death  of  the  co-trustee  it  was  discovered  that  the 
fund  had  never  been  reinvested,  but  was  converted  by  the 
co-trustee.  The  language  quoted  from  the  opinion  must  be 
read  in  the  light  of  these  facts. 

Loud  vs.  Winchester,  52  Mich.,  174  (Appellee’s  Brief, 
page  111)  :  In  this  case  an  insolvent  had  conveyed  property 
2r 
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valued  at  more  than  $400,000.00  to  three  trustees  in  trust 
for  creditors  to  manage  and  apply  the  income,  etc.  One 
of  the  trustees  took  active  charge  of  the  management  of  the 
business  and  excluded  not  only  the  cestui*  que  trustent ,  hut 
hi'  co-trustee,  from  the  right  to  inspect  books,  papers,  and 
securities,  and  refused  to  give  information  as  to  the  manner 
of  investment  of  the  property.  The  application  did  not  in¬ 
volve  the  holding  of  any  one  responsible  for  any  loss  of  trust 
estate,  but  to  require  the  trustees  to  manage  according  to  the 
terms  of  the  trust  or  for  the  appointment  of  receiver.  The 
court  refused  to  appoint  a  receiver  or  to  substitute  trustees. 

The  importance  of  tlii>  quotation  lies  in  the  words  omitted 
in  the  third  line  from  the  end  of  the  quotation  as  it  appears 
in  Appellee's  Brief,  page  111.  The  last  sentence  should 

read : 

“Whatever  purely  executive  business  his  co-trustee 
might  have  entrusted  to  him,  any  business  calling 
for  the  discretion  of  the  trustees  officially  could  not 
be  thus  allowed  or  assumed. 


Purdy  cs.  Lynch.  7  2  I  Inn.,  170  (Appellees  Brief,  page 
112):  This  case  was  expressly  reversed  upon  the  point  to 
which  it  is  cited  by  the  New  A  ork  Court  ot  A pj>eals  in  an 
opinion  delivered  by  Mr.  .Justice  Peckham  in  145  N.  A., 

462. 

Booth  vs.  Booth.  1  Beav.,  125  (Appellee’s  Brief,  pages 
112-113);  In  this  case  the  court  expressly  finds  that  the 
acting  trustee  was  cognizant  of  the  breach  of  the  trust  on  the 
part  of  his  co-trustee,  and  was  advised  of  the  continuing 
breach  of  trust  for  a  period  of  years,  but  took  no  steps  what¬ 
ever  to  prevent  it.  There  would  not  he  the  slightest  question 
in  any  court  that  he  thereby  became  liable. 

Deaderick  vs.  Cantrill,  10  Yerg.,  263  (Appellee’s  Brief, 
page  113)  :  This  case  is  not  in  any  respect  inconsistent  with 
the  cases  cited  by  the  appellant.  The  quotation  is  incorrect. 
The  words  “if  this  were  a  discretionary  trust,”  which  should 


follow  the  word  thnt  in  the  last  sentence  quoted  on  page 
ll’°>,  are  omitted,  and  immediately  following  the  last  quoted 
words  on  page  113  should  also  be  included  from  the  opinion 
the  following:  “But  this  is  not  a  discretionary,  but  a  di¬ 
rectory  trust.” 

In  this  opinion,  preceding  the  quotation  made  by  ap¬ 
pellee.  is  a  recognition  of  the-  rules  for  which  we  contend. 
^  e  quoted  from  this  opinion  in  part  as  follow’s: 

‘'From  this  opinion,  we  understand  the  chancellor 
(  Kent )  to  ha\e  held  that  a  trustee  is  liable  for  abuses 
of  trust  b\  his  co-trustee,  first  when  the  money  has 
been  received  jointly:  second,  when  a  joint  receipt 
has  been  given  unless  it  has  been  shown  by  satisfac- 
toi  \  proof  that  the  joining  in  the  receipt  was  neces¬ 
sary  or  merely  formal,  and  that  the  monev  was  in 
fact  paid  to  his  companion:  third,  when  the  moneys 
were  in  fact  paid  to  his  companion,  yet  so  paid  by 
his  act,  direction  or  agreement.  Chancellor  Kent  is 
high  authority  and  we  are  satisfied  to  adopt  his  con¬ 
clusions  on  the  subject  under  consideration  without 
entering  into  an  investigation  of  the  decisions  from 
which  he  extracted  these  principles — we  think  it 
would  but  encumber  Ihe  opinion,  and  he  a  useless  con¬ 
sumption  of  time.  Tt  is  admitted  in  the  case  under 
consideration  that  the  money  w\as  not  jointly  received, 
and  that  no  joint  receipt  was  executed,  but  it  is  con¬ 
tended  that  the  money  was  paid  to  Cantrill  by  the 
act,  direction  and  agreement  of  Wharton,  and  under 
such  circumstances  as  must  make  him  liable  for  its 
waste,  and.  w*e  think,  successfully.” 

In  the  language  quoted  by  the  appellee  the  words  “trust 
everything  to  the  management  of  his  co-trustee,”  it  will  be 
seen  by  a  reading  of  the  opinion,  refer  not  merely  to  obtain¬ 
ing  possession  of  assets,  but  to  the  collection  and  holding  of 
large  funds  for  a  number  of  years  which  the  trust  instru- 
ment,  a  will,  directed  should  be  reinvested  in  a  certain  man¬ 
ner  by  the  trustees. 

Huglett  vs.  Huglett,  5  Humph.,  475  (Appellee’s  Brief, 
page  114)  :  In  this  case  the  court  assumes  that  because  the 
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title?  to  certain  lands  of  which  the  trust  estate  originally 
consisted  were  held  in  the  names  of  the  trustees  jointly,  and 
that  certain  notes  were  jointly  payable  to  their  order,  and 
could  not  have  been  properly  sold  or  collected  without  the 
joint  act  of  both  trustees,  the  fact  that  they  were  converted 
into  cash  and  misapplied  by  one  trustee  must  have  been  with 
the  concurrence  and  action  on  the  part  of  the  co-trustee. 

Oliver  rs.  Court,  8  Price,  127  (Appellee’s  Brief,  pages 
114-117));  This  case  was  a  petition  by  the  grantor  in  a 
trust  deed  to  vacate  a  sale  of  the  trust  estate  made  by  the 
trustees  to  the  principal  defendant,  one  Court.  The  latter 
was  employed  to  appraise  the  property,  and  was  also  em¬ 
ployed  as  auctioneer  at  the  time  of  an  attempted  public  sale. 
No  sale  having  been  consummated  in  that  manner.  Court 
submitted  a  private  offer,  which  the  trustees  accepted,  and 
the  property  was  sold  to  him  at  a  price  grossly  inadequate. 
It  also  appeared  that  Court,  in  reporting  the  value  and  con¬ 
dition  of  the  property  to  the  trustees,  had  failed  to  include 
a  valuable  part  of  the  property.  The  trustees,  who  were  ap¬ 
pointed  to  make  the  sale,  never  examined  the  property,  and 
although  both  joined  in  the  deed  of  conveyance  to  Court, 
one  of  them  took  no  part  in  the  matter.  In  the  suit,  it  was 
not  sought  to  charge  the  trustees  with  any  loss  to  the  estate, 
hut  the  discussion  of  their  duties  was  purely  collateral  to  the 
decision  of  the  court  upon  the  setting  aside  of  the  sale  made 
bv  them,  and  when  the  facts  of  the  case  are  considered,  the 
references  to  the  conduct  of  the  trustees  were  certainly  justi¬ 
fied.  We  desire  to  call  attention  to  the  fact  that  the  quotation 
from  the  opinion  in  this  is  inaccurate  in  several  particulars, 
but  not  in  any  matters  of  importance. 

State  rs.  Guilford,  15  Ohio,  594  (Appellee’s  Brief,  page 
IK))  :  This  opinion  may  not  be  regarded  as  authoritative  be¬ 
cause  the  court  granted  a  petition  for  rehearing  and  reversed 
its  decision  upon  the  points  to  which  it  is  cited.  See  State 
vs.  Guilford,  18  Ohio,  500,  Appellant’s  Brief  for  Appellant 
Ralston,  page  41. 
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Beatty’s  Estate,  214  Pa.  St.,  451  (Appellee’s  Brief,  pages 
116-118)  :  The  material  thing  about  the  portion  of  the  opin¬ 
ion  quoted  by  appellee  is  that  in  the  omissions  from  the 
quoted  opinion  are  matters  showing  that  the  court  expressly 
and  clearly  distinguished  the  case  from  one  where  the  facts 
are  as  in  the  present  appeal. 

In  the  first  omission  indicated  by  the  asterisks  from  page 
117,  the  sentence  which  in  the  appellee’s  quotation  ends 
with  a  period  after  the  word  “judgment,”  continues  in  the 
original  report  in  the  following  words: 

“Since  with  the  money  once  invested  in  proper 
securities,  nothing  remained  to  he  done  but  to  col¬ 
lect  and  pay  over  the  interest  to  the  parties  entitled; 
but—” 

Then  follows  the  matter  quoted  by  the  appellee,  all  of  the 
two  sentences  apparently  quoted  and  the  insertion  we  have 
made  being  in  the  report  a  single  sentence. 

Ten  lines  below  the  above  insertion  in  the  appellee’s 
quotation  are  other  asterisks  showing  further  matter  omitted 
which  is  unimportant,  but  on  the  same  line  following  the 
words  "the  question  then  that  arises  is  is  a  further  omission 
of  a  part  of  the  quotation  which  is  exceedingly  important. 
The  words  omitted  are — 

“In  that  asked  upon  the  argument  of  the  case 
whether  appellant  was  negligent  in  trusting  to  the 
representations  of  McCartney,  that  lie  had  invested 
the  funds  in  real-estate  securities,  without  requiring 
him  to  produce  and  exhibit  them.  The  mischief 
had  then  been  done;  and  it  is  this  circumstance  that 
distinguishes  the  present  case  from  that  in  Jones’ 
Appeal,  8  W.  S.,  142,  a  case  more  relied  upon  as  an 
excusing  authority  here,  but  which  has  no  applica¬ 
bility.  The  real  question  reaches  further  back,  and 
has  regard  to  what  occurred  when  the  fund  passed 
into  the  control  of  the  trustee,  and  it  is  this — ” 
(Italics  ours.) 


14 


Then  follows  the  continuation  of  the  quotation  as  in  the 
appellee’s  brief,  commencing  with  the  words  “was  the  fail¬ 
ure,”  etc. 

If  the  court  will  refer  to  the  case  of  Jones’  Appeal,  dis¬ 
tinguished  in  the  elided  portion  of  the  appellees  quotation, 
it  will  find  that  that  case  expressly  held  that  the  acting 
trustee  was  not  chargeable  with  a  fund  misapplied  b\  his  co- 
trustee  in  whose  hands  the  assets  were  permitted  to  remain 
because  the  acting  trustee  was  not  guilty  of  negligence  in 
relying  upon  the  information  given  him  upon  request  by 
the  defaulting  trustee,  then  a  man  of  excellent  reputation, 
that  the  fund  was  invested  in  a  certain  note.  Quoting  trom 


the  opinion  of  Chief  Justice  Gibson  in  that  case  (page  lol )  . 


“He  inquired  into  the  disposition  made  of  the 
money  and  was  told  by  his  colleague,  whose  trust  had 
never  been  doubted,  that  the  whole  was  invested  in 
bonds,  secured  by  a  mortgage  on  a  rented  estate,  which 
was  pointed  out.  To  require  him  to  have  dealt  with 
his  colleague  as  a  rogue,  by  calling  for  the  securities, 
would  require  of  him  the  highest  and  most  exact 
vigilance,  a  degree  of  it  that  would  ruin  every 
guardian.” 


These  words  in  the  case  of  Jones’  Appeal  have  been  used 
by  the  courts  in  a  great  many  cases.  (See  quotation  from 
State  vs.  Guilford,  IS  Ohio,  500,  on  page  43  of  brief  for 
Ralston,  appellant.)  It  will,  therefore,  be  seen  that  the 
Pennsylvania  court  in  Beatty's  Estate  did  not  take  a  posi¬ 
tion  inconsistent  with  its  position  in  the  numerous  cases  cited 


on  our  original  briefs,  but  while  holding  that  a  trustee  can¬ 
not  permit  his  cotrustee  to  retain  in  his  hands  as  cash  the 
proceeds  of  the  trust  property  without  seeing  that  they  are 
invested  in  proper  securities,  it  recognizes  the  right  of  a  co- 
trustee  to  retain  possession  of  securities,  and  where  there  are 


no  suspicious  circumstances  permits  one  to  rely  upon  the  in¬ 
formation  as  to  the  existence  of  these  securities  furnished  by 


the  other. 
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Trutch  vs.  Lamprell,  20  Beav.,  110  (Appellee’s  Brief,  page 
110):  In  this  case  the  facts  are  not  fully  disclosed  by  the 
preliminary  explanation  contained  at  the  top  of  page  119  of 
appellee’s  brief,  where  it  is  stated  that  the  bill  was  filed 
against  two  trustees,  Lamprell  and  Holmes,  to  make  them 
account  for  the  proceeds  of  trust  assets  received  and  misap¬ 
plied  by  Lamprell.  The  facts  shown  by  the  reported  case 
are  that  the  fund  involved  was  the  sum  of  193  pounds 
sterling  realized  by  the  sale  of  certain  stock  held  by  the  two 
trustees,  and  that  the  broker  who  made  the  sale  of  the  stock 
paid  the  above  sum  to  Holmes.  Holmes  thereupon  delivered 
the  money  to  Lamprell  in  order  that  Lamprell  might  out 
of  this  sum  pay  to  himself  the  amount  of  certain  claims 
which  he  personally  had  against  the  trust  estate,  and  to  pay 
any  balance  thereafter  remaining  to  the  plaintiff.  It  was 
clearly  a  case  where  the  money  was  received  by  the  account¬ 
ing  trustee  and  by  him  turned  over  to  the  defaulting  trustee. 
This  is  positively  stated  in  the  report  of  the  case  and  further 
appears  in  the  matter  omitted  indicated  by  asterisks  in  the 
second  line  from  the  bottom  of  the  quotation  made  in 
Appellee’s  Brief,  on  page  119,  the  matter  omitted  being  as 
follows: 

“I  am  of  the  opinion  that  it  is  impossible  for 
Holmes  to  contend  with  success  that  he  was  justified 
in  paying  over  the  check  to  his  co-trustee.  The  only 
ground  alleged  is  that  Lamprell  had  a  charge  on  the 
fund,  but  upon  the  evidence  there  is  no  trace  of  any. 
It  would  be  no  justification  to  a  trustee  to  pay  over  a 
fund  to  a  claimant,  for  then  he  might  pay  it  over  to 
any  one  claiming  it.” 

Earle  vs.  Earle,  93  X.  A".,  104  (Appellee’s  Brief,  pages 
119-121):  It  will  be  seen  that  this  is  not  a  case  where  a 
trustee  was  held  for  default  of  his  co-trustee,  hut  for  the 
default  of  an  agent.  William  P.  Earle  and  Mary  E.  Earle 
were  co-executors.  The  funds  of  the  estate  were  adminis¬ 
tered  first  by  Maurice  D.  Earle  and  later  by  James  Earle. 
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Improper  investments  by  the  latter  resulted  in  the  loss. 
Speaking  of  this  case,  in  the  case  of  In  re  Cozzins’  Estate, 
l->  X.  Y.  Suppl..  771,  which  fully  recognizes  the  rule 
claimed  by  the  appellants,  the  court  says: 


"\\  c  do  not  think  the  case  of  Earle  vs.  Earle,  93 
X.  Y.,  104,  which  holds  that  executors  or  adminis¬ 
trators  who  permit  a  third  person  to  manage  or  con¬ 
trol  the  estate  and  adopt  him  as  their  agent  are  re¬ 
sponsible  for  his  conduct,  and  are  liable  for  losses 
incurred  by  his  improper  and  negligent  manage¬ 
ment  of  the  estate,  applies  here.  In  the  case  at  bar, 
Ilazelhurst  was  but  performing  his  own  duties  as 
executor  in  what  he  did  in  keeping  the  books  and 
the  fact  that  the  remaining  executors  trusted  in  his 
honesty  in  keeping  them  correctly  and  did  not  in¬ 
quire  into  every  transaction  which  was  or  may  have 
been  on  his  books,  does  not  as  a  matter  of  law  or  fact 
require  the  conclusion  that  they  were  guilty  of  negli¬ 
gence/' 


Thompson  is.  Finch,  22  Beaw,  316  (Appellee's  Brief, 
pages  122  and  123)  :  In  the  quotation  contained  in  the 
Appellee's  Brief  there  are  numerous  omissions.  After  the 
words  “ vest  a  is  qae  trust"  in  the  eighth  line  of  the  quotation 
an  entire  paragraph  is  omitted,  which  somewhat  varies  the 
meaning  of  the  quoted  sentences  following. 

In  the  tenth  line  from  the  bottom  of  page  122  there  is 
an  omission  after  the  word  “trustee"  of  the  words  “who  has 
signed  the  release,"  which  is  exceedingly  important.  That 
sentence  should  read  “but  that  does  not  exonerate  him,  the 
trustee,  who  has  signed  the  release  from  saving  that  the 
money  had  been  properly  invested  on  resecurity  which  it 
was  his  duty  to  do.’’  By  signing  the  release,  the  one  trustee 
did  an  act  placing  it  in  the  power  of  his  co-trustee  to  collect 

the  monev,  therebv  bringing  the  case  exactly  within  the  de- 

•  *  *  »/ 

vision  in  the  case  of  Fesmire,  134  Pa.  St.,  67.  referred  to  and 


quoted  at  length  on  pages  44  to  47  of  the  brief  for  Ralston, 
appellant.  Immediately  preceeding  the  words  “when  a  per- 


son  is  made  a  trustee/’  found  on  the  third  line  from  the  bot¬ 
tom  of  page  122,  a  considerable  portion  of  the  opinion  is 
omitted.  In  that  portion  omitted  the  court  discusses  the 
evidence  showing  that  the  plaintiff  had  complained  to  Finch 
and  had  asked  him  to  go  to  Hayward  and  ascertain  from 
him  what  investment  had  been  made  of  the  trust  fund,  ad¬ 
vising  him  that  Hay  word  had  refused  to  tell  her  specifically 
how  the  fund  was  invested,  hut  Finch  refused  to  do  this, 
and  told  her  to  go  herself.  Those  facte,  coupled  with  the 
further  fact  that  lor  ten  years  Finch,  although  put  on  notice 
by  the  plaintiff  that  there  was  a  question  raised  by  her  as 
to  the  imestment  of  the  amount,  lailed  to  take  any  steps  to 
determine  whether  the  information  originally  given  him 
wa>  true,  were  held  by  the  courts  sufficient  to  fix  a  liability. 

Bermingham  vs.  Wilcox,  120  Cal.,  471  (Appellee’s  Brief, 
pages  1 2. >-124)  :  In  this  case  the  appellee  merely  quotes  cer¬ 
tain  extracts  from  the  opinion,  but  the  matters  omitted  are, 
m  our  view,  of  supreme  importance.  In  fact,  the  court  rec¬ 
ognizes  the  doctrine  announced  in  the  case  of  Jones’  appeal, 
supra,  which  it  expressly  cites. 

After  the  first  paragraph  quoted  from  this  case  on  page 
123,  a  considerable  portion  of  the  opinion  is  omitted,  and 
should  be  so  indicated,  although  the  omitted  portion  is  not 
of  any  especial  value.  On  the  last  line  of  the  same  page 
certain  matters  are  omitted  as  indicated  by  asterisks.  This 
matter  should  have  been  included,  as  it  is  part  of  a  sentence 
and  is  necessary  to  understand  what  immediately  follows. 

1  he  omitted  matter  at  that  point  is  as  follows.' 

"It  is  true  that  the  plaintiff  was  not  authorized  to 
withdraw  from  the  custody  or  control  of  Spence  anv 
of  the  trust  moneys  in  his  hands,  but” _ 


l  hen  follows  the  rest  of  the  sentence  as  quoted  by  the 
appellee,  commencing,  '“his  duty,”  etc. 

At  the  end  of  this  same  sentence,  terminating  a  paragraph, 
at  top  of  page  124  of  Appellee’s  Brief,  there  is  a  further 
3r 
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omission,  which  is  not  indicated  in  Appellees  Uriel.  At  the 
point  after  referring  to  the  fact  that  Bermingham  had  made 
numerous  visits  to  Spence’s  otlice  in  Los  Angeles,  there  going 
over  the  investments,  accounts,  and  so  forth ,  with  Spence, 
the  court  comments  upon  the  fact  that  he  testifies  that  he 
does  not  remember  when  he  first  learned  ot  the  investment 
by  Spence  in  certain  bonds  which  resulted  in  the  loss  ot  the 
trust  funds.  These  bonds  were  bonds  of  a  corporation  owned 
and  controlled  by  Spence  to  such  an  extent  that  the  court 
held  that  it  was  an  investment  that  was  in  reality  the  loan 
of  the  money  to  himself  jersonally.  The  court  then  states 
that  “if"  it  ,ras  the  case  that  Bermingham  did  have  this  in¬ 
formation.  then  “the  court  would  very  properly  assume/’ 
etc.,  as  quoted  in  the  fourth  line  on  page  124  of  Appellee’s 
Brief. 

This  case  is  not.  as  would  appear  from  the  portions  of  the 
opinion  quoted  by  the  appellee,  authority  for  a  proposition 
contrary  to  the  rule  adopted  in  Jones  appeal,  that  a  trustee 
is  entitled  to  rely  upon  the  information  given  by  his  co-trus¬ 
tee  as  to  the  character  of  the  investment,  where  the  infor¬ 
mation  so  given  is  specific  and  bv  a  person  of  good  repute, 
but  merely  holds  that  where  the  trustee  made  an  investiga¬ 
tion.  saw  the  papers,  and  those  papers  on  their  face  indicated 
that  the  loan  was  improper,  then  the  court  must  presume 
that  he  knew  and  acquiesced  in  the  misapplication  of  the 
fund. 

It  never  became  the  duty  of  Ralston,  as  trustee,  to  make 
or  participate  in  the  making  of  investments  of  any  of  the 
funds  in  this  trust  estate.  lie  was  given  specific  informa¬ 
tion  as  to  the  investments  which  were  in  the  hands  of  the 
trustee-  at  the  time  of  his  appointment,  all  upon  real-estate 
security.  There  is  no  question  on  the  part  of  any  one  that 
these  funds  were  actually  invested  in  that  manner  at  that 
time.  The  Malone  notes  were,  it  was  afterwards  proven, 
upon  a  security  which  was  inadequate,  but  they  were  upon 
a  first  trust,  and  no  investigation  by  Ralston,  except  of  the 
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most  exacting  nature,  would  have  determined  the  inadequacy 
of  tliis  particular  security.  While  there  was  never  any  ques 
tion  of  the  validity  and  propriety  of  the  W  hite  notes,  which 
constituted  the  largest  item  of  the  estate,  the  Moore  notes, 
one  for  $800.00  and  two  aggregating  $1,900.00,  were  upon 
second  and  third  trusts,  but  this  was  not  evidenced  upon  the 
face  of  the  securities  and  could  only  have  been  ascertained 
hy  an  examination  of  the  title;  and,  moreover,  the  fact  that 
they  were  upon  such  trusts  did  not  occasion  anv  loss  what- 
ever  to  the  trust  estate,  the  first  note  having  been  collected  in 
full  and  the  latter  two  notes  having  been  lost  by  the  wrong¬ 
ful  release  of  the  deed  of  trust.  It  is  said  that  questions 
would  have  arisen  with  respect  to  the  authoritv  of  Wagga- 
man  to  endorse  these  notes  to  the  trustees  in  Equity  7907, 
l»ut  as  a  matter  of  fact  those  notes  were  endorsed  to  the  joint 
order  of  those  trustees  (Record,  pages  286,  etc.),  and  no  loss 
ever  occurred  through  any  want  of  the  authority  of  Wagga- 
man  as  agent  to  make  the  endorsements  and  no  question 
wa>  raised  in  this  case  hut  that  he  had  the  authoritv.  That 
he  would  have  it  is  evidenced  by  the  fact  of  the  collection  of 
the  Moore  note  for  $800.00. 

Raleigh,  having  been  excluded  from  the  joint  possession 
and  control  of  this  estate  by  an  order  of  the  court,  and  being, 
as  it  was  known  to  all  parties,  a  non-resident,  is  not  shown  to 
ha\c  pai ticipated  in  the  investment  of  this  fund  by  Wa^^a- 
man. 

We  respectfully  submit  that,  upon  the  rules  of  equity  in 
finding  the  respective  liabilities  of  trustees,  there  is  no  prece¬ 
dent  for  the  decree  appealed  from,  and  that,  considering  all 
of  the  facts  and  circumstances  of  the  case,  the  order  of  the 
court  permitting  Waggaman  to  retain  the  custody  of  the 
assets,  the  reliance  of  the  appellee  upon  Mr.  Waggaman.  his 
general  reputation  for  honesty  and  financial  standing,  and 
the  fact  that  throughout  the  period  of  the  co-trusteeship 
with  Waggaman  he  submitted  regular  accounts  of  collection 
of  interest  upon  these  notes,  the  acts  of  Raleigh  and  Ralston 
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wore  such  as  might  reasonably  be  taken  by  any  one,  and 
t hat  they  are  not  chargeable  with  negligence  for  failing  to 
exercise  such  a  degree  of  diligence  as  has  been  characterized 
by  the  court  as  treating  their  co-trustee  as  if  he  were  a  rogue. 

Respectfully  submitted, 

WILLIAM  E.  RICHARDSON, 

A tt’y  for  Appellant  Ralston. 

CHAS.  C.  TUCKER, 

Att’y  for  Appellant  Raleigh. 
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No.  2755. 

JACKSON  H.  RALSTON  AND  WILLIAM  H.  H.  RALEIGH, 

Appellants, 

vs. 

ALICE  T.  EASTER. 

ADDITIONAL  BRIEF  ON  BEHALF  OF  APPELLEE  IN 
ANSWER  TO  APPELLANTS’  REPLY  BRIEF. 

Messrs.  Garnett  and  Robinson  in  the  course  of  their 
successful  litigation  on  behalf  of  the  cestuis  que  trust 
against  Green,  as  trustee,  and  Kenaday,  as  purchaser  of 
the  F  Street  property  compelled  payment  of  two  items  of 
income — one  for  $417.15  and  the  other  for  $2.32 — into 
the  Registry  of  the  Court. 

Both  being  established  by  the  Auditor’s  Report  of  April 
6,  1891  in  Eq.  No.  7907,  (Rec.  p.  255)  and  finally  con¬ 
firmed  by  decree  in  that  cause  on  July  27,  1891  (Rec.  pp. 
255  and  256)  as  items  of  income  due  and  payable  unto 
Waggaman  and  Raleigh,  as  substituted  trustees.  And 
Messrs.  Garnet  and  Robinson  in  the  course  of  that  same 
litigation  against  Green  as  such  trustee,  and  Kenaday  as 
such  purchaser,  likewise  compelled  payment  of  an  item 
of  principal  or  corpus ,  amounting  to  $504.22,  into  the 
Registry  of  the  Court,  and  this  too  was  established  by  said 
Auditor’s  Report  of  April  6,  1891  in  Eq.  No.  7907  (Rec. 


2 


p.  255)  and  finally  confirmed  by  said  decree  in  that  cause 
on  July  27.  1891  (Roc.  pp.  255  and  256)  as  an  item  of 
principal  or  corpus  of  said  trust  estate. 

On  July  2/.  1891.  upon  petition  of  said  Waggaman  and 
Raleigh,  trustees,  in  Eq.  cause  No.  7907  the  Court  ordered 
and  directed  payment  by  the  Clerk  to  said  Waggaman 
and  Raleigh  trustees  of  said  sum  of  $417.15  (Rec.  p.  256). 

On  Nov.  24,  1893  said  Waggaman  and  Raleigh, 
Trustees,  filed  a  petition  in  said  Eq.  cause  No.  7907  pray¬ 
ing  that  an  order  be  passed  directing  the  Clerk  to  pay 
them  said  sum  of  $506.54  (being  said  sum  ot  $504.22 
plus  said  sum  of  $2.32)  so  remaining  in  the  Registry  of 
the  Court  7 o  be  disposed  of  as  by  said  will  directed .’  (See 
Par.  8  of  Petition  of  Mch.  3.  1906.  Rec.  p.  10;  and 
Raleigh's  Amended  Answer  thereto  admitting  the  allega¬ 
tions  thereof,  Rec.  p.  76:  and  Ralston’s  Amended  Answer 
thereto  admitting  the  same,  Rec.  p.  52;  and  Appellee’s 
Brief  in  Chief  pp.  23  and  24.) 

On  Nov.  24.  1893.  upon  said  petition  of  Waggaman 
and  Raleigh,  Trustees,  praying  that  said  sum  of  $506.54 
be  paid  to  them  7 o  be  disposed  of  as  by  said  will  directed' 
the  Court  in  Eq.  No.  7907  ordered  that  the  Clerk  pay  to  the 
said  petitioners  (Waggaman  and  Raleigh,  Trustees)  said 
sum  of  $506.54,  less  the  commissions  ot  one  per  cent 
allowed  by  law  on  monies  paid  into  the  Registry  of  the 
Court,  amounting  to  $5.06,  and  leaving  $499.10  ot  princi¬ 
pal  or  corpus  and  $2.32  of  income.  (Rec.  p.  256). 

On  February  17.  1892  said  Waggaman  and  Raleigh, 
Trustees.  Reported  to  the  Court  in  Eq.  No.  /90/  that  they 
had  sold  the  F.  Street  property  to  Cralle  and  Fisher  for 
$17,460.00  upon  the  following  terms,  namely  $2,500.00  in 
cas h  and  the  balance  in  3  equal  instalments  ot  3,  6.  and  9 
years,  secured  by  Deed  of  Trust  on  said  property  and 
bearing  interest  at  6 f/<  per  annum  payable  semi-annually; 
and  further  report : — “Said  purchasers  have  deposited 
$500.00  with  said  Trustees  on  account  of  said  cash  pay¬ 
ment,  and  are  willing  and  ready  to  fully  comply  upon  the 
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final  ratification  of  said  sale  by  the  Court”  (Rec.  pp.  258 
and  259.) 

On  the  same  day,  February  17,  1892,  said  sale,  by  a  de¬ 
cree  of  the  Court  in  Eq.  No.  7907,  was,  with  the  consent 
and  approval  of  the  beneficiaries,  finally  ratified  and  con¬ 
firmed.  (Rec.  [).  259.) 

Waggaman  and  Raleigh.  Trustees’  petition  of  January 
21,  1891  for  leave  to  borrow  by  deed  of  trust  upon  the  F. 
Street  property  enough  to  pay  the  $1,126.10  incurred  in 
prosecuting  the  litigation  to  the  S.  C.  l\  S.  against  the 
trustee  Green,  and  the  Courts  decree  of  that  date  authoriz¬ 
ing  them  so  to  do.  (Par.  9,  Rec.  p.  10;  and  Raleigh’s  and 
Ralston’s  respective  Amended  Answers  to  said  paragraph 
9  admitting  the  same  to  be  true,  Rec.  pp.  70  and  77,  and 
Rec.  p.  52),  as  well  as  said  Trustees’  Waggaman  and 
Raleigh's  subsequent  petition  of  Nov.  2.  1891 ,  in  said  Eq. 
cause  No.  7907  for  leave  to  sell  and  convey  said  F.  Street 
property  as  substituted  trustees,  under  the  powers  con¬ 
ferred  by  testatrix’  will,  to  enable  them  to  pay  the 
attorneys  fees  and  cost  of  printing  incurred  in  setting 
aside  the  sale  made  by  the  trustee  Green,  reciting  as  it 
does: —  “ These  debts  were  created  (or  the  purpose  of  sav¬ 
ing  the  estate  from  sacrifice,  and  can  only  be  paid  out  of 
the  proceeds  thereof” ;  and  praying  -‘that  out  of  the  pro¬ 
ceeds  of  sale  they  may  be  authorized  to  pay  said  debts  and 
the  balance,  they  may  be  authorized  to  re-invest  accord¬ 
ing  to  the  provisions  of  said  will.”  (Rec.  pp.  250  and 
257) ;  and  the  Court’s  decree  of  that  date  in  said  Eq. 
Cause  No.  7907  authorizing  them  so  to  do.  (Rec.  p.  258) 
clearly  establish  two  important  facts,  viz: — first  that  the 
sum  of  $1,120.10  could  and  should  properly  be  paid  out 
of  the  proceeds  of  sale  because  created  and  incurred  in 
saving  the  corpus  from  sacrifice;  and  secondly  that  the 
balance  of  the  proceeds  of  sale  would  and  should  be  re¬ 
invested  as  corpus  according  to  the  provisions  of  said 
will. 
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Raleigh,  in  his  Amended  Answer  of  March  29,  1907, 
as  further  Amended  by  Stipulation  and  Order  of  Court 
thereon  of  May  13,  1907,  expressly  admits  the  receipt  by 
himself  and  Waggaman  of  said  items  ot  $417.15  and 
$506.54.  and  of  the  entire  cash  payment  of  $2,500.00  on 
account  of  the  sale  of  the  F.  Street  property,  as  well  as 
the  deferred  payment  notes  aggregating  $14,959.98, 
secured  by  deed  of  trust  thereon.  (See  Appellee’s  Brief  in 
Chief,  pp.  42  and  43.) 

As  to  said  item  of  $417.15  income ,  as  well  as  the  $2.32 
income  (part  of  said  $506.54  the  rest  ot  which  was  princi¬ 
pal  or  corpus)  appellants  counsel  in  their  reply  brief,  as 
in  their  briefs  in  chief,  contend  that  these  items  of  income , 
because  of  the  length  of  time  since  they  were  received  by 
the  Trustees  should  be  presumed  to  have  been  duly  ac¬ 
counted  for.  Thev  lalsely  assert,  pretend  or  insinute  that 
regular  semi-annual  reports  were  made  by  the  Trustees  to 
the  beneficiaries  and  that  the  latter  made  no  complaint 
and  deserve  no  consideration  now.  But  these  contentions 
have  no  foundation  of  fact  or  of  truth  upon  which  to 
rest.  The  Record  in  this  E(j.  Cause  No.  / 90 /  establishes 
beyond  all  controversy  the  exact  opposite  of  what  ap¬ 
pellant's  counsel  assert,  pretend  and  claim.  It  shows  that 
neither  Waggaman  and  Raleigh,  Trustees,  or  either  of 
them,  during  their  co-trusteeship;  nor  Waggaman  and 
Ralston.  Trustees,  or  either  of  them,  during  their  co¬ 
trusteeship:  ever  rendered  any  accounts  whatsoever  unto 
the  beneficiaries,  who  were  their  cestuis  que  trust.  Num¬ 
bers  of  accounts,  during  both  co-trusteeships,  were  duly 
proved,  and  were  offered  and  introduced  as  evidence  on 
behalf  of  the  Petitioners  by  counsel  for  Mrs.  Easter,  the 
same  being  respectively  marked  Ex.  G.  R.  No.  2  to  Ex. 
C.  R.  No.  35.  both  inclusive  (Rec.  pp.  270  to  281):  but 
none  of  these  were  accounts  rendered  unto  t lie  benefici¬ 
aries  or  cestuis  que  trust.  All  ol  them  are  accounts 
rendered  by  Thomas  E.  Waggaman,  as  agent  for  himself 
and  co-trustee,  unto  said  Waggaman  and  Raleigh , 


Trustees,  during  their  co-trusteeship,  and  unto  said 
Waggaman  and  Ralston,  Trustees ,  during  their  co¬ 
trusteeship.  Such  information  as  they  furnished  was 
only  furnished  by  said  Thomas  E.  Waggaman  to  his  co¬ 
trustee  and  not  to  the  beneficiaries  or  cestuis  que  trust. 
All  that  the  beneficiaries  ever  received  was  Thomas  E. 
Waggaman’s  individual  check  for  what  he  saw  fit  to  send 
them.  Hut  these  accounts  which  Waggaman  so  rendered 
first  to  himself  and  his  co-trustee  Raleigh,  and  afterwards 
to  himself  and  his  co-trustee  Ralston  cover  the  entire 
period  from  the  time  when  Waggaman  and  Raleigh  were 
appointed  and  substituted  in  the  place  of  Green  down  to 
the  time  of  Waggaman’s  failure,  and  constitute  his  con¬ 
secutive  and  complete  series  of  accounts  rendered  by  him 
to  himself  and  his  respective  co-trustees  during  that  en¬ 
tire  period,  and  they  conclusively  show  and  establish  that 
neither  of  said  items  namely:  $1-17.15  income  and  $2.32 
income  were  ever  at  anv  time  accounted  for  or  distributed 
at  all  to  any  one  whomsoever  or  in  any  manner  whatso¬ 
ever.  It  being  the  affirmatively,  positively  and  conclusive¬ 
ly  proved  by  this  evidence  in  Record  that  these  items  of 
income  though  admitted  to  have  been  received  by  said  co¬ 
trustees  were  never  accounted  for  or  distributed,  we 
respectfully  submit  that  in  the  face  of  such  full  complete 
and  uncontradicted  proof  the  Court  could  not  and  cannot 
assume  or  presume  that  they  had  been  properly  account¬ 
ed  for. 

As  to  the  sum  of  $499.16  (being  the  balance  of  said  item 
of  $506.54  after  deducting  the  Clerk’s  commissions  of 
$5.06  allowed  by  law  on  moneys  paid  into  the  Registry  of 
the  Court)  the  same  being  principal  or  corpus  of  the  trust 
estate,  under  the  terms  and  provisions  of  the  will,  was 
required  and  directed  to  be  invested  as  corpus.  Appell¬ 
ants  counsel  assert  that  this  money  was  by  Waggaman 
and  Raleigh,  Trustees  paid  to  their  solicitors  Irving 
Williamson  and  Richard  II.  Spencer,  on  account  of  a 
$500.00  fee  allowed  them  under  an  alleged  Auditor’s  Re- 
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port  and  order  confirming  same.  No  such  Auditor's  Re¬ 
port.  or  Order  confirming  it.  was  proved  in,  or  introduced 
in,  or  constitutes  any  part  of  Equity  Cause  No.  7007. 
Even  the  receipt  of  W  illiamson  and  Spencer  for  said 
$500.00  fee  and  its  recitals  was  never  introduced  as  evi¬ 
dence  to  said  Cause  No.  7007.  Appellants’  Reply  Brief 
merely  cites  it  from  page  156  of  the  Record,  and  you  will 
observe  that  what  is  found  there  is  only  part  of  Mr.  Rals¬ 
ton's  ex  parte  affidavit  in  support  of  his  petition  for  re¬ 
hearing.  which  having  been  denied  and  dismissed,  consti¬ 
tutes  no  part  of.  or  evidence  in,  said  Eq.  Cause  No.  7007. 
Appellants'  counsel  are  in  error  in  asserting  that  we 
admit  that  payment  of  this  $500.00  attorneys’  tee  was 
made  under  order  of  Court.  We  admit  nothing  of  the 
kind.  We  merely  say  that  if  any  such  Auditor’s  Report 
and  order  of  Court  confirming  the  same  were  ever 
obtained  (and  there  is  nothing  in  t he  Record  to  show 
they  were)  yet  even  if  they  were  they  certainly  were  only 
obtained  on  mere  ex- parte  proceedings  by  W  illiamson 
and  Spencer,  and  were  never  offered  in  evidence  in  Eq. 
No.  7007:  and.  furthermore,  had  they  been,  they  would 


undoubtedly  have  been  objected  to  by  counsel  for  ap¬ 
pellee  upon  the  ground  that  neither  the  Trustees,  nor  the 
Court,  could  apply  corpus  to  payment  of  any  fees  to  said 
attorneys,  who  had  nothing  to  do  with  any  proceedings 
that  saved  the  corpus  from  sacrifice,  and  because  by  the 


express  terms  of  the  will  the  corpus  of  the  trust  estate 
was  obliged  to  be  kept  intact,  and  invested  until  the 
termination  of  the  trust.  In  short,  if  said  Waggaman  and 


Raleigh.  Trustees,  so  paid  said  sum  of  $500.00  to  said 
Williamson  and  Spencer  out  of  corpus ,  as  a  so  called  or 
pretended  attorneys’  fee,  yet  it  was  none  the  less  a  viola¬ 
tion  of  their  duties  as  trustees,  and  constituted  a  breach 
of  trust  under  the  terms  of  Mrs.  Macpherson’s  will. 

As  to  the  sum  of  $1,373.00  (being  the  balance  of  the 
cash  payment  of  2.500.00  for  the  F  Street  property  less 
$1,120.10.  which  constituted  all  expenses  justified  by  the 


papers  and  proceedings  in  said  Equity  Cause  No.  7907) 
the  same  being  exclusively  principal  or  corpus  standing 
as  it  did  in  the  place  of  the  realty  which  of  course  was 
corpus  it  likewise  undoubtedly  follows  that  under  the 
express  direction  of  the  will  the  Trustees  were  obliged 
and  required  to  keep  it  invested  as  corpus  until  the  ter¬ 
mination  of  the  trust.  It  follows  that  under  the  terms 
and  provisions  of  said  will  that  any  payment  or  distribu¬ 
tion  out  of  said  sum  of  $1,373.90  by  said  Trustees  to 
themselves  or  to  solicitors  or  attorneys  for  any  services 
whatsoever  other  than  those  rendered  in  saving  the  cor¬ 
pus  of  the  trust  estate  from  sacrifice,  would  be  in  direct 
violation  of  iheir  duties  as  Trustees  under  said  will,  and 
clearly  constituted  a  breach  of  trust  on  the  part  of  said 
Trustees.  They  had  no  more  right  to  appropriate  any 
part  of  said  $1,373.90  which  stood  in  place  of  said  realtv 
for  their  alleged  commissions  and  expenses,  or  for  any 
cause  whatsoever,  than  they  would  have  had  a  right  to 
carry  off  the  back  yard  of  the  lot  for  the  same  purpose. 
Equity  Cause  No.  14,427,  and  whatever  was  done  therein, 
can  have  no  bearing  on,  or  effect  upon,  this  Cause  No. 
7907,  for  the  reasons  stated  in  appellee’s  brief  in  chief. 

As  to  the  $800.00  F.  A.  Moore  note,  appellants  on  page  4 
of  their  Reply  Brief  say  “This  note  has  been  paid  to  Rals¬ 
ton  and  Rust,  trustees,  and  its  proceeds  are  in  their 
possession  or  reinvested  under  the  orders  of  the  Court  be¬ 
low  (Record,  page  109).  Nevertheless,  t he  decree  below 
requires  a  repayment  to  be  made  and  does  not  by  its  terms 
permit  any  credit  [or  the  money  already  paid;  in  fact,  by 
not  including  it,  either  specifically  or  generally,  prevents 
this  credit  being  allowed .”  What  is  found  on  page  109  of 
the  Record  as  to  payment  of  this  F.  A.  Moore  note  for 
$800.00,  is  merely  a  statement  in  Mr.  Ralston’s  ex  parte 
affidavit  in  support  of  his  petition  for  re-hearing  in 
which  he  swears  that  said  note,  “has  since  been  paid  in 
full  to  this  affiant  and  Rust,  as  trustees”;  but  carefully 
refrained  from  stating  the  important  fact  that  whatever 
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was  so  paid  to  said  Ralston  and  Rust,  trustees,  was  paid 
to  them  by  Thomas  K.  Waggaman  s  Trustee  in  Bank¬ 
ruptcy.  The  petitions  for  rehearing  having  been  refused, 
denied  and  dismissed  (Rec.  170)  Mr.  Ralston’s  aforesaid 
affidavit  is  not  evidence  in.  and  constitutes  no  part  of, 
Rq.  Cause  No.  7007.  and  so  as  a  matter  of  fact  there  was, 
and  is.  nothing  contained  in  t he  record  in  7907  to  show 
that  said  F.  A.  Moore  $800.00  has  been  paid;  but  un¬ 
doubtedly  neither  Raleigh  nor  Ralston  can  truthfully 
deny  that  whatever  was  paid  on  account  thereof  was  paid 
to  said  Ralston  and  Rust,  trustees,  bv  said  Thomas  E. 
Waggaman's  Trustee  in  Bankruptcy,  and  the  Decree 
expressly  provided  that  the  Trustees  “should  receive 
credit  for  the  $10,000.00  paid  by  Thomas  E.  Waggaman’s 
sureties  as  of  the  date  thereof,  and  for  whatever  was 


obtained  upon  tie*  compromise  with  John  F.  Waggaman 
as  of  the  date  thereof,  and  for  whatever  (if  anything) 
may  have  been  obtained  from  said  Thomas  E.  Wagga¬ 
man's  Trustee  in  Bankruptcy  as  of  the  date  thereof" 
(Rec..  p.  177).  So  the  statement  that  the  decree  does  not 
permit  any  credit  for  any  money  paid  upon  this  note, 
and  prevents  this  credit  being  allowed  is  groundless,  and 

wholly  untrue. 

« 

As  to  the  K.  E.  Malone  notes  aggregating  $4,986.66 
whilst  the  record  shows  that  by  way  of  compromise,  Mr. 
Arthur  Peter,  on  behalf  of  John  F.  Waggaman,  made  the 
offer  that,  at  the  sale  of  lots  16  to  24  inclusive,  in  block 
10  Wesley  Heights  in  the  District  of  Columbia,  "We  will 
bid  60  per  cent  of  the  unpaid  principal  of  the  notes  se¬ 
cured  thereon,  &c.  (Rec..  p.  266).  and  shows  that  the  court 
gave  the  trustees  leave  to  make  said  compromise  with 
John  F.  Waggaman,  yet  the  Record  no  where  shows  what 
was  actually  received  by  the  Trustees  on  or  under  such 
compromise.  Appellants  on  page  5  of  their  Reply  Brief. 


go  entirely  outside  of  the 


Record  to  falselv  assert  that  said 


Malone  notes  "were  compromised  at  60  per  cent  of  their 


face  value,  or 


in  round  numbers  $3,000.’’ 


There  is  noth- 


ing  in  (h*1  record  to  support  or  sustain  this  statement;  but 
inasmuch  as  Mr.  Ralston  has  made  this  improper  state¬ 
ment  ot  matter  outside  ot  the  Record  which,  as  Trustee 
he  must  personally  know  to  be  false,  we  consider  it  only 
lair  to  the  appellee  to  state  that  the  exact  amount  which 
he  and  Rust  received  as  Trustees  on  account  of  said  K.  E. 
Malone  $4,086.60  notes  was  the  sum  of  $2,857.22,  with 
a  resultant  loss  of  $2,129.44  on  account  of  the  principal 
ot  said  notes  in  addition  to  the  loss  of  $1,266.59  on  account 
of  interest  from  August  13,  1904,  to  November  7,  1908, 
when  said  sum  of  $2,857.22  was  so  received  by  them. 

The  court’s  attention  is  once  more  called  to  the* follow¬ 
ing  facts  concerning  the  securities  taken  as  investments 
of  the  (dust  estate: — 

The  F.  A.  Moore  $800.00  third  trust  note,  and  the  two 
F.  A.  Moore  notes  aggregating  $1,900.00  secured  by 
second  trust ,  being  all  subject  to  a  $64,592.00  first  trust, 
were  not  only  for  that  reason  improper  investments  for 
trust  funds  but  also  because  they  were  speculative  invest¬ 
ments  secured  upon  a  tract  of  unimproved  suburban 
property  called  “ Woodley ”  of  which  Thomas  E.  Wagga- 
man  and  his  two  brothers,  John  F.  Waggaman  and  Henry 
P.  Waggaman,  were  the  owners — said  Thomas  E.  Wag- 
gaman  owning  an  undivided  one-fourth  interest  therein, 
and  because  they  were  investments  of  trust  funds  in  the 
interest  and  for  the  benefit  of  said  Trustee,  Thomas  E. 
Waggaman,  the  makers  of  said  notes  being  mere  clerks 
and  employees  of  the  Waggamans  of  no  financial  re¬ 
sponsibility.  and  tlie  extensions  of  time  of  payment  of 
said  notes  without  consent  or  agreement  of  the  endorsers, 
as  well  as  the  irregular  and  improper  indorsements  upon 
the  same  operating  to  release  the  respective  indorsers 
from  personal  liability  upon  the  same  and  to  vitiate  the 
title  of  the  Trustees  in  and  to  the  same. 

The  nine  K.  E.  Malone  notes  aggregating  $4,986.66,  and 
purporting  to  be  secured  on  Lots  16  to  24,  Square  10, 
Wesley  Heights,  were  likewise  improper  investments  for 


trust  funds;  first,  for  the  reason  stated  by  said  Rals  on 
in  his  petition  of  January  0.  1905,  in  Eq.  Cause  No.  /907 
(and  duly  sworn  to  by  him),  namely "that  said  Lots  in 
Wesley  Heights,  although  purporting  to  stand  m  the 
name  of  Katharine  E.  Malone,  were  in  fact,  held  hv  tier 
for  (lie  joint  benefit  of  Thomas  E.  Waggaman 
and  John  F.  Waggaman,”  and  that  said  notes 
“were  made  by  their  direction  and  as  petitioners 
(Ralston  &  Rust)  "are  informed  and  believe,  for  their 
benefit”  (Rec.,  p.  269)  ;  and  second,  for  ttie  reason  staled 
in  his  petition  of  January  15.  1906  (and  duly  sworn  to  by 
him',  namelv:— “that  the  lots  upon  which  said  notes  are 
secured  are  of  small  value  and  entirely  insufficient  to 
meet  to  the  extent  of  more  than  20  or  30  per  cent  the 
amount  of  their  /Ralston  6c  Rust’s)  claim,”  and  ‘  tha 
Katharine  E.  Malone,  as  they  are  informed  and  believe,  is 
without  means,  and  the  same  is  true  of  S.  E.  Allen  (Rec.. 
p  \  •  and  thirdly ,  because  the  extension  of  time  <> 
payment  of  each  of  said  nine  Malone  notes  without  con¬ 
sent  or  agreement  of  the  payee.  John  K  W  aggaman.  op¬ 
erated  to  release  him  from  personal  liability  upon  the 

same.  ,.  ,  , 

The  F.  H.  G.  White  note  of  *7.273.32  purporting  to  be 

secured  on  Lot  9  Widow’s  Mite .  was  also  an  improper  in¬ 
vestment  for  trust  funds  for  the  reason  stated  in 
paragraph  23.  namely :-“That  F.  H.  G.  White  was  an 
agent  and  brother-in-law  of  Henry  1>.  Waggaman 
(brother  of  Thomas  E.  Waggaman)  and  that  the  chief 
interest  in  said  Lot  nine  (9)  Widow's  Mite  teas  that  of 

Thomas  E.  Waggaman’’  (Rec.,  p.  18). 

As  to  each  and  all  of  the  above  mentioned  notes  the 
]ong  series  of  Partial  Releases,  and  in  other  cases  of  Total 
Releases,  containing  as  they  did  the  unauthorized,  false 
and  fraudulent  recitals,  and  extending  over  so  long  a 
period,  followed  as  they  were  by  recordation  of  such 
large  and  numerous  new  trusts  upon  said  property  de- 
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monslrate  the  gross  breaches  of  trust  and  the  injury 
caused  thereby. 

As  pointed  out  in  Appellee’s  Brief  in  Chief  the  Trustees 
were  directed  by  the  will  itself  to  re-invest  the  proceeds 
of  sale  (Rec.,  p.  245).  This  necessarily  is  a  direction 
to  re-invest  such  proceeds  of  sale  in  such  securities  as 
the  Court  of  Chancery  would  consider  suitable  and  proper 
investments  for  the  trust  estate.  What  has  been  said 
above  as  to  the  securities  in  which  the  trust  funds  are 
pretended  to  have  been  invested  in  the  case  at  bar  demon¬ 
strates  the  fact  in  our  opinion,  that  these  important  man¬ 
datory  and  directory  duties  imposed  as  they  are  upon  co¬ 
trustees  as  joint  trustees  involving  as  they  do  the  selec¬ 
tion  and  determination  of  what  securities  are  to  be  ac- 
cepted,  taken  or  continued  as  suitable,  safe,  proper,  ade¬ 
quate  and  sufficient  as  investments  of  these  trust  funds, 
cannot  possibly  be  regarded  as  merely  ministerial  duties, 
but  call  emphatically  for  the  exercise  of  the  joint  judg¬ 
ment  and  discretion  of  both  co-trustees,  and  are  such  as 
can  never  he  delegated  by  one  trustee  to  his  co-trustee 
without  thereby  committing  a  breach  of  trust  and  becom¬ 
ing  responsible  for  whatever  his  co-trustee  has  done. 

When  Mr.  Ralston  was  appointed  and  substituted  in  the 
place  of  Raleigh,  relieved  as  co-trustee,  with  Thomas  E. 
Waggaman  it  certainly  was  his  duty  to  examine  all  the 
papers  in  the  case  to  ascertain  therefrom  not  only  the 
terms  and  provisions  of  the  trust  itself,  but  also  the 
nature,  character  and  extent  of  the  trust  estate,  and  of 
what  it  properly  should  consist,  and  to  inquire  of  his 
predecessor  and  of  his  co-trustee  as  w^ell  as  of  their  at¬ 
torneys  and  of  others  who  might  naturally  be  expected  to 
have  knowledge  upon  the  subject.  The  record  disclosed 
to  him  that  the  F  Street  property  had  been  sold  to  Cralle 
&  Fisher  for  $17,460.00,  and  the  terms  of  that  sale,  the 
w  ill  disclosed  the  fact  that  the  proceeds  of  said  sale  were 
directed  to  be  re-invested  as  corpus  during  the  continua¬ 
tion  of  the  trust,  he  admits  that  he  received  from  Wagga- 
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man  a  list  of  securities  aggregating  only  $14,959.98  and 
he  admits  that  at  the  time  of  his  appointment  he  ascer¬ 
tained  the  condition  of  the  trust  estate.  He  says  he  was 
informed  that  the  difference  had  been  disbursed  by  the 
trustees  for  the  benefit  of,  and  with  the  approval  of,  the 
life  tenants.  If  so  informed  he  was  bound  to  know  that 
with  the  exception  only  of  $1,126.10  which  the  court 
had  approved  as  a  proper  charge  against  the  corpus  ot 
the  trust  estate,  the  rest  of  the  shortage  as  well  as  the 
sum  of  $499.16  which  likewise  was  corpus  could  not  be 
so  applied,  disbursed  or  accounted  for  without  commit¬ 
ting  a  breach  of  trust.  These  facts  not  only  put  him 
upon  notice  and  give  him  ground  to  suspect  improper 
conduct  on  the  part  of  his  predecessors,  but  in  the  ab¬ 
sence  of  any  proper  and  legal  explanation  of  this  short¬ 
age  made  it  his  duty  to  bring  the  matter  to  the  attention 
of  the  court  and  institute  proceedings  against  both 
Raleigh  and  Waggaman  to  compel  them  to  account  for 
and  make  good  the  shortage,  it  was  also  his  duty  to  ex¬ 
amine  all  pretended  securities  and  to  see  that  they  were 
such  as  a  Chancery  Court  would  approve,  and  if  they 
were  not  to  call  the  matter  to  the  court’s  attention,  and 
institute  proceedings  against  his  predecessors.  Un¬ 
doubtedly  all  loss  could  have  been  saved  if  he  had 
promptly  and  properly  performed  his  duties;  but  he  did 
nothing  but  receive  his  commissions,  and  now  wants  the 
innocent  beneficiaries  to  suffer  the  loss  which  has  re¬ 
sulted  from  his  gross  negligence. 

LEIGH  ROBINSON  and 

CONWAY  ROBINSON, 

Counsel  for  Appellee. 


